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CASES 

AT 

NISI    PRIUS. 


COURT  OF  COMMON  PLEAS. 
Adjimrned  Sittings  in  London  after  Hilary  Term^  1837. 

BEFORE   LORD  CHIEF   JUSTICE  TIN  DAL. 

— ^  1837. 

WiLKiMBON  and  Another  0.  Martin.  Fefr.  I6M. 

Assumpsit  to  recover  a  sum  of  29/.9  being  1  per  to  enable  a 
cent,  commission,  claimed  by  the  plaintiffs  as  brokers,  on  ^eyj^*^^!,. 
the  sale  of  a  ship  called  the  Emerald,  belonging  to  the  s*on  on  the  sale 

of  a  thipt  the 

defendant,  who  was  also  a  broker.  mere  fact  ofhb 

On  the  part  of  the  plaintiffs,  Mr.  Wyllie,  the  purchaser  5'^'?thTpJr- 
of  the  vessel,  was  called  as  a  witness,  and  stated  that,  ^^*^'  ^.^^^ 

'  '   leller  will  not 

being  in  want  of  a  ship,  he  met  one  of  the  plaintiffs  on  the  betu^dent; 

Royal  Exchange  in  the  month  of  August,  at  which  time  that  such^ntro- 

he  did  not  know  Martin  the  defendant ;  that  the  plaintiffs  ^^^^llZno^"^ 

told  him  that  Martin  bad  a  vessel  named  the   Emerald  which  the  ne- 

which  they  thought  would  suit  him;  that  early  in  the  ceeded,the 

month  of  August  the  plaintiffs  introduced  him  to  Martin  {[{tCTwardsThy 

on  the  Royal  Exchange,  in  consequence  of  which  intro-  »g««™en*  ^' 

duction  a  negotiation  was  entered  into  between  the  witness  wWes,  with- 
draw the  matter 
from  the  broker's  hands,  and  deprive  him  of  his  commission. 
The  broker  will  be  entitled  to  his  commission,  if  he  was,  up  to  a  cerUin  time,  the  agent  or 
■dddte-man  between  the  parties,  although  the  contraeC  be  afterwards  completed  without  his  Instru- 
vcBidity  or  IntcrfcreDoe. 

VOL.  VIII.  B  N.  P. 
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1837.  ^^^  Martin,  and  the  price  first  mentioned  was  3000  guineas ; 
that  lie  afterwards  saw  Martin  once  at  the  plaintiffs'  count- 
ing house,  when  the  subject  of  the  purchase  was  discussed, 
and  that  the  vessel  was  afterwards  purchased  by  him  for 
2,900/,  On  his  cross-examination  he  said,  **  I  had  men* 
tioned  the  subject  to  a  Mr.  Ashcroft,  and  we  went  to  the 
London  Docks  and  he  pointed  the  Emerald  out  to  me  as  it 
was  Tying  there ;  Mr.  Ashcroft  did  not  introduce  me  to  the 
Emerald  ;  he  is  not  a  broker,  but  I  employ  him  as  a  cooper  ^ 
he  was  the  first  person  that  noticed  the  Emerald  to  me 
and  told  me  it  would  suit  me ;  not  many  days  after  that  I 
saw  Martin ;  the  proposal  I  authorized  Ashcroft  to  make 
to  Martin  was  2,1501, ;  Martin  refused  that  sum  ;  I  believe 
I  did  not  authorize  any  further  offer ;  I  finally  agreed  with 
Martin  on  the  2nd  of  September ;  a  Captain  Brown  was 
present,  but  the  plaintiffs  were  not  present  either  at  the 
agreement  or  the  execution  of  the  bill  of  sale ;  neither 
Ashcroft  nor  Mr.  Neilson  were  authorized  by  me  to  make 
any  offer  before  I  had  seen  Martin ;  I  saw  Martin  first  by 
appointment  made  by  the  plaintiffs ;  I  knew  the  plaintiffs 
were  not  authorized  to  sell  at  2,800/. ;  at  the  interview  on 
the  1st  of  September  Martin  went  away,  saying,  '  1*11  have 
nothing  more  to  do  with  you  ;*  on  the  next  day  Martin 
himself  drew  out  the  bill  of  sale,  and  it  was  executed.*^ 
On  his  re-examinatian  he  said,  "  before  I  saw  the  plain- 
tiffs I  did  not  know  that  Martin  was  the  owner  of  the 
Emerald.*' 

Several  brokers  were  also  called  as  witnesses  to  support 
the  plaintiffs*  claim.  One  of  them  said — *'  If  the  broker  has 
not  the  benefit  of  the  first  introduction  of  parties,  his 
business  will  not  be  worth  following*  If  I  introduced  the 
party  as  a  customer,  I  should  think  myself  entitled  to  the 
commission,  but  not  for  a  mere  personal  introduction  not 
connected  with  the  business*** 

Another  said — **  Where  the  broker  introduces  the 
customer,  and  the  seller  makes  the  agreement,  the  com- 
mission attaches.     I  have  known  frequent  instances,  and 
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have  always  known  it  paid."    Another  said — '*  The  broker        1837. 
is  entitled  to  his  cojnmission  if  the  sale  eventually  takes      "^     " 

1  1111.  1  11  11  WiLKlNSOM 

place^  although  the  price  agreed  on  and  taken  may  be  less  n. 

than  that  which  the  owner  authorized  the  broker  to  agree 
for.  The  broker  usually  prepares  the  agreement. 
Another  said — *'  If  the  seller  accepts  the  agency  in  the 
first  inatancei  he  has  no  right  afterwards  to  withdraw  from 
it  I  don't  think  that  the  mere  fact  of  introducing  the 
buyer  to  the  seller  gives  the  right  to  commission.** 

Toddy,  Serjt,  for  the  defendant. — They  claim  291.  as  a 
commission  for  brokerage  on  the  sale.  I  admit  that  if  the 
plaintiffs  hswe  sold  the  defendant's  ship  they  are  entitled 
to  the  brokerage*  I  admit  that  the  commission  is  1  per 
cent.,  to  be  paid  by  the  seller  ;  but  I  deny  that  the  plain- 
tiffs effected  the  sale.  If  the  mere  introduction  of  the 
person  who  afterwards  buys  were  to  give  the  right  to  com- 
mission, one  could  not  look  at  a  broker  without  paying  1 
percent.  The  plaintiffs  have  performed  no  service  for 
the  defendant.  They  should  have  proved  that  the  defend- 
ant gave  them  authority  in  the  first  instance.  I  can  sup- 
pose that  if  that  be  done,  a  case  may  arise  in  which  a  fraud 
may  be  committed  on  a  broker  by  the  seller,  by  taking  the 
matter  out  of  his  hands.  But  here  the  defendant  himself 
was  a  broker,  and  did  not  want  the  assistance  of  the  plain- 
tiffs. The  object  of  the  plaintiffs  was  to  get  to  be  brokers 
to  the  ship  for  the  purchaser,  and  they  have  succeeded. 
Neilson  had  the  same  view  as  captain,  and  he  also  has  at- 
tained hb  object. 

On  the  part  of  the  defendant  Ashcroft  was  examined, 
and  said — *^  In  August,  18S4, 1  was  at  the  London  Docks 
with  Wyllie,  and  pointed  out  the  Emerald  to  him  as  a  ship 
that  would  suit  bun ;  a  few  days  after  I  found  out  that  Mr. 
Martin  was  the  owner ;  the  first  thing  I  did  was  to  get 
BIr.  Woolcombe  to  survey  the  ship ;  I  made  an  offer  to 
Mr.  Martin,  which  was  not  accepted  ;  several  notes  passed 
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1837*  between  me  and  Mr.  Martin  on  the  subject  of  the  vessel ; 
the  first  offer  was  3,700/.,  and  the  second  was  either  2,750L 
or  2|800/, ;  I  was  at  the  counting-house  of  the  plaintiffs 
once  a  few  days  after  I  had  made  the  offers  to  Mr.  Martin ; 
one  of  them  went  out  for  Mr*  Martin ;  it  was  previously 
said  that  the  plaintiffs  had  authority  from  Mr.  Martin  to 
sell  the  ship  for  2,850/. ;  when  Mr.  Martin  came,  he  said, 
' I  have  not  authorized  that  offer/ and  then  said,  'Good 
morning,'  and  went  away ;  Mr.  Martin  mentioned  a  price 
to  me,  and  I  mentioned  it  to  Mr.  Wyllie." 

Captain  Brown  was  then  called,  and  was  stating  that  a 
negotiation  went  on  between  Ashcroft  and  Martin,  when 

22.  V»  Richards,  for  the  plaintiffs,  objected  to  this  evi- 
dence. 

TiNDAL,  C.  J. — They  may  shew  that  there  was  a  nego- 
tiation between  Ashcroft  and  Martin.  It  will  be  put  to 
the  jury  as  the  real  negotiation.  You  say  that  the  real 
negotiation  was  with  the  plaintiffs.  They  must  run  pari 
passu  together. 

The  witness  said  that  he  was  present  when  the  contract 
was  signed,  and  witnessed  it ;  that  he  never  saw  the  plain- 
tiffs on  the  business,  and  that  the  contract  was  drawn  up 
in  the  defendant's  own  counting-house. 

Talfourd,  Serjt.,  (in  reply.)— What  motive  could  the 
plaintiffs  have  in  having  the  parties  at  their  counting-house, 
unless  they  had  been  accepted  by  the  defendant  (himself 
a  broker,  knowing  that  the  plaintiffs  got  their  bread  by 
this  kind  of  thing)  as  his  brokers  in  the  transaction.  It 
is  clear,  from  Mr.  Wyllie's  evidence,  that  the  first  intro- 
duction was  by  the  plaintiffs.  They  say,  on  the  other  side, 
not  You  shall  have  your  commission,  but  you  shall  not 
have  one  farthing  for  your  work  and  labour.    The  defend- 
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antj  being  a  brokeri  has  not  done  in  this  case  as  he  would        1837* 
be  done  by. 


TiNDAL,  C.  J.,  (in  summing  up),  said : — ^The  only  ques- 
tion for  you  to  decide  on  the  evidence  on  both  sides  is, 
whether  the  sale  really  proceeded  in  effect  from  the  act 
of  the  plaintiffs'  acting  as  brokers — whether  it  really  and 
substantially  proceeded  from  their  act,  though  they  did 
not  complete  the  contract.  If  it  did,  they  will  be  entitled 
to  your  verdict ;  but,  if  very  far  less  than  this  was  done, 
and  there  was  only  a  mere  introduction,  and  the  office  of 
agent  or  middle-man  was  never  filled  by  the  plaintiffs  be- 
tween the  parties,  then  they  will  not  be  entitled  to  re- 
cover. For  the  plaintiffs  two  circumstances  are  relied  on, 
but  undoubtedly  they  appear  to  have  done  very  little  in 
the  matter.  The  situation  of  Wyllie  appears  to  be  this — 
be  looks  about  him  in  the  London  Docks,  and  sees  the 
vessel,  and  employs  Woolcombe.  All  this  he  does  without 
&e  knowledge  of  the  plaintiffs ;  and  when  he  has  done 
this  he  is  introduced  by  the  plaintiffs  to  Martin.  Un- 
doubtedly a  dry  introduction  of  one  man  to  another  will 
not  be  enough :  it  would  be  absurd  to  say  that  it  can  be 
the  subject-matter  of  such  a  claim  as  this.  But  if  the  in- 
troduction is  the  foundation  on  which  the  negotiation  pro- 
ceeds, and  without  which  it  would  not  have  proceeded, 
then  the  parties  cannot  by  their  agreement  deprive  the 
brokers  of  their  just  remuneration.  If  the  plaintiffs  were 
the  middle-men  or  agents  up  to  a  certain  time,  the  parties 
cannot  afterwards  deprive  them  of  their  right.  It  is  ma* 
terial  to  see  how  the  defendant  came  to  the  counting-house 
of  the  pluntiffs — whether  he  came  there  as  to  the  agents 
employed  in  the  matter.  Undoubtedly,  unless  there  is 
some  agency  established,  there  is  no  foundation  for  any 
contract  between  them.  You  will  decide  for  yourselves, 
whether  you  are  satisfied  that,  with  the  assent  of  both  these 
parties,  the  plaintiffs  were  the  agents  or  middle-men  between 
them,  by  whose  means  the  negotiation  was  made,  though 
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they  did  not  complete  the  contract.  If  you  think  they  were, 
you  will  find  for  them ;  if  you  think  they  were  not^  then 
you  will  find  for  the  defendant. 

Verdict  for  the  plaintiffs — damages  S9/. ; 
being  the  full  amount  of  commission 
claimed. 

Talfourdt  Serjeant,  and  R.  V.  Richards^  for  the  plaintifiSi. 

Taddy  and  Spankie^  SerjeantSi  for  the  defendant. 
[Attoniies — Knighty  and  Olivenon  ^  Co.] 
See  the  case  of  Murray  ?.  Cicrrje,  ante,  Vol.  7»  p*  584. 


Feb.  \6th. 

In  an  action  of 
trover  by  the 
atitgnees  of  a 
bankrupt 
against  an 
auctioneer  wlio 
sold  tlie  bank« 
rupt'i  property, 
the  auctioneer 
should  be  al- 
lowed any  sum 
that  he  has  paid 
for  rent,  and 
also  a  reason- 
able sum  for 
the  eipensca 
of  the  sale,  but 
not  any  part  of 
the  eipense  of 
removing  the 
goods  from  the 
premises. 


Grimshaw  and  Another,  Assignees   of  Wigginton,    a 
Bankrupt,  r.  Atterwbll. 

Trover— Plea,  Not  Guilty. 

The  defendant,  as  an  auctioneer,  had  sold  some  pro- 
perty of  the  bankrupt,  and  this  action  was  brought  by  the 
assignees  to  recover  the  value  of  it 

Sir  jP.  Pollock,  for  the  plaintiff,  in  stating  the  case^ 
admitted  that  some  money  bad  been  paid  by  the  de- 
fendant for  rent  to  the  landlord ;  but  contended  that  the 
expenses  of  removing  the  goods,  and  also  a  commission  eo 
the  sale  of  them,  which  the  defendant  claimed,  could  not 
be  allowed  him. 

Talfourdf  Serjeant,  and  Wightman,  for  the  defendant, 
consented  that  the  Lord  Chief  Justice  should  decide»  with- 
out calling  any  witnesses,  what  allowances  ought  to  be 
made. 


TiKDAL,  C.  J. — I  think  the  rent  ought  to  be  allowed, 
as,  if  the  goods  had  remained,  you  must  have  paid  that. 
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I  think  the  expenses  of  carrying  them  away  ought  not  to        1837. 
be  allowed,  as  that  is  part  of  the  aggression  complained      "  ^^'   ^^ 

ot    But  some  reasonable  sum  for  the  expenses  of  the  sale  ^ v. 

abould  be  allowed. 

The  gross  proceeds  of  the  sale  amounted 
to  Z23L,  and  a  verdict  was  taken  by 
consent  for  150/. 

Sir  F.  Pollock  and  Henrtf  for  the  plaintiffs. 
Talfourd^  Serjeant,  and  Wightman^  for  the  defendant. 

[Attomiea— Lefftyand  Httrdinghanu] 


Andrews  r.  Askey.  2?e*.  t7M. 

ACTION  for  the  seduction  of  Amelia  Andrews,  the  in  an  action  by 
daughter  of  the  plaintiff,  per  quod  servitium  amisit.  ledactionof  her 

The  plaintiff  was  a  widow,  carrying  on  the  business  of  a  ^ftugbter,  per 

"^  ^     ^  quod  •erfidum 

fruiterer  in  the  Borough-market,  Southwark,  and  the  de-  amiiu,  the 
fendant  was  in  the  same  line  of  business,  at  a  stall  in  the  (^nSn^to  the 
same  market    The  principal  witness  was  Amelia  Andrews  "^^^^  °^ 
herself^  who  stated  that  the  intercourse  between  the  de»  may  give  mim 
fendant  and  her  commenced  in  August,  1835,  and  conti-  the  </u/rcM 
nued  to  the  1st  of  January,  1836,  when  it  ceased— and  "^^^^^  rile 
that  the  child  was  born  on  the  20th  of  October,  1836.  mother  hw  fcit^ 

and  it  it  for 

The  only  corroboration  of  the  witness's  testimony  was,  them  to  say, 

that  the  defendant  and  she  were  often  found  to  be  engaged  Mn^feration 

in  familiar  conversation  in   the  market,   and   that  they  {^^f**^*^*^***"^*^ 

amused  themselves  sometimes  by  throwing  apples  at  each  ^^>  ^^•^  'bey 

other.     Amelia  Andrews  denied  that  she  had  ever  had  reasonable  com- 

connexion  with  any  other  than  the  defendant  (a),  and  that  Jwe"n1o'her;*^ 

she  had  ever  told  a  person  named  Lloyd  that  she  had.         '"^  'VV^**  * 
'  ^  ease,  if  the 

daughter  be 
cdled  as  a  witness,  she  cannot  be  contradicted  by  eridence  of  statements  to  which  she  was  not 
cross<«x«mined;  but  she  may  be  called  up  again  and  asked  the  questions,  though  they  should 
tend  to  charge  her  with  having  had  connexion  with  another  person. 

(a)  Sec  V€rry  v.  Watkini^  ante,  Vol.  7,  p.  308. 
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1837.  Andrews,  Serjeant^  for  the  defendant. — By  the  salutary 

provisions  of  the  New  Poor  Law  Act,  Justices  in  sessions 
are  prevented  from  making  orders  of  filiation,  without 
the  corroboration  of  the  mother's  evidence  in  some  mate- 
rial particulars.  And  I  submit  that  here  the  jury  ought 
not  to  act  upon  her  unsupported  testimony,  as  she  may 
be  charging  the  child  upon  the  wrong  person.  There  is 
also  a  peculiar  circumstance  in  the  case,  viz.  that  there  is 
a  period  of  nine  months  and  twenty  days  between  the  last 
act  of  intercourse  and  the  birth  of  the  child* 

For  the  defence,  some  witnesses  were  called,  who  proved 
that  a  person  named  Mable  was  often  seen  in  conversation 
with  Amelia  Andrews  in  the  market,  and  had  been  seen 
several  times  to  come  out  of  her  mother's  house  as  late  as 
nine  or  ten  o'clock  in  the  evening ;  and  also  that  he  had 
been  seen  walking  with  her  on  Westminster  Bridge  one 
Sunday  afternoon  in  the  summer  of  1835. 

A  witness,  named  Ann  Lloyd,  who  had  known  her  for 
twelve  years,  stated  that  she  called  on  her  after  the  birth 
of  the  child.  Amelia  Andrews  asked  her  who  the  child 
was  like.  The  witness  told  her  she  thought  it  was  like 
Askey,  and  added  that  it  was  a  very  general  report ;  upon 
which  Amelia  said  she  wished  she  had  been  half  as  much 
on  her  guard  against  Mr.  Mable  as  she  had  against  Mr. 
Askey. 

Talfourd,  Serjt,  objected  to  this  evidence,  on  the 
ground  that  Amelia  Andrews  had  not  been  cross-examined 
to  these  particular  facts. 

Andrews^  Serjt.,  submitted  that  he  might  shew  what 
passed  in  the  conversation* 

TiNDAL,  C.  J.— She  is  not  the  plaintiff;  you  can  only 
ask  the  vritness  as  to  what  you  cross-examined  to. 
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The  witness  then  stated  that  she  acknowledged  to  her  ig37. 
that  Askey  was  not  the  father  of  the  child ;  and  was  pro- 
ceeding to  detail  other  parts  of  the  conversation,  when, 
upon  Talfaurdt  Serjt.,  again  objecting,  Tindal,  C.  J., 
allowed  Amelia  Andrews  to  be  called  up  and  examined  as 
to  what  passed  between  her  and  the  witness.  She  said, 
"  I  never  told  Lloyd  that  Askey  was  the  only  man  I  ever 
loYed,  and  that,  as  he  would  not  listen  to  me,  I  was  deter- 
mined to  try  if  I  could  not  make  him.  I  never  told  her 
that  my  mother  would  turn  me  out  of  doors  if  1  did  not 
persist  in  saying  it  was  Askey's,  as  I  had  told  her  it  was 
him  at  first:  Ann  Lloyd  is  the  person  with  whom  Askey 
is  keeping  company  now." 

Ann  Lloyd  was  then  called  again,  and  distinctly  contra- 
dicted the  above  particulars. 

Talfcurdt  Serjt,  in  reply.' — As  to  the  New  Poor  Law 
Act,  it  will  not,  I  trust,  make  any  difference  in  the  decision 
of  juries.  But  in  this  case  there  are  the  strongest  corro- 
borations. You  have  the  intimacy  of  the  parties,  and  the 
likeness  of  the  child  to  the  defendant.  But  there  is  in 
the  New  Poor  Law  Act  a  provision,  that  a  person  in  the 
situation  of  the  widowed  mother  of  this  young  woman 
could  not  obtain  relief  for  her  daughter  without  the  de- 
gradation of  going  into  the  workhouse.  Therefore  this 
is  the  only  remedy  which  such  a  person  can  properly  have. 
As  to  the  nine  months  and  twenty  days,  such  things  do 
happen  sometimes,  and  oftener,  I  believe,  in  the  first  in- 
stance than  at  any  subsequent  time. 

TiNDALi  C.  J.|  to  the  jury. — You  are  not  confined  to 
the  consideration  of  the  mere  loss  of  service,  but  may  give 
some  damages  for  the  distress  and  anxiety  of  mind  which 
the  mother  has  felt  (a).    If  you  find  for  the  plaintiff*,  you 

(a)  It  18  curious  to  see  how  the  to  give  damages  ultra  the  loss  of 
practice  of  recommendiDg  juries      service  has  grown  up.    In  a  case 
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will  take  into  consideration  the  situation  in  life  of  the  par- 
tiesi  and  say  what  you  think,  under  all  the  circumstances 
of  the  case,  is  a  reasonable  compensation  to  be  given  to 
the  mother.  The  main  question  is,  whether  you  believe 
the  account  given  by  Amelia  Andrews;  for,  if  you  do, 
there  is  no  doubt  the  case  is  made  out. 

Verdict  for  the  plaintiff,  damages  50^ 

Talfaurd,  Serjeant,  and  BaU^  for  the  plaintiS 

Andrews,  Serjeant,  for  the  defendant. 

[Attornies — R.  C,  Smith,  and  /.  YoungJ} 


tried  before  Mr.  Justice  Chamhre 
at  Worcester,  which  was  an  action 
by  a  father  for  the  sedactton  of 
his  natural  daughter,  the  learned 
Judge  is  said  to  have  told  the  jury 
that  they  must  consider  her  merely 
in  the  character  of  a  servant,  and 
award  the  pluntiff  a  compensation 
for  the  loss. of  service  only:  see 
Selwyn*s  Nisi  Prius,  6th  ed.,  p. 
1075.  At  the  Bristol  Summer 
Assizes,  in  the  year  1800,  Lord 
Eldon,  who  was  then  Chief  Jus- 
tice of  the  Common  Pleas,  told 
the  jury,  in  the  case  of  Chambers 
V.  Incin^  which  was  an  action  by 
an  aunt  for  the  seduction  of  her 
niece,  that  they  were  not  to  look 
merely  to  the  loss  of  service,  but 
also  to  the  toounded/eelingi  of  the 
party.  In  the  year  1805,  Lord 
EiUnbarough,  in  a  case  of  Southern" 
%oood^,Ramtden,  told  the  jury  that 


"  damages  might  be  conceded  for 
the  loss  which  the  father  sustained 
by  being  deprived  of  the  tociettf  and 
comfort  of  his  child,  and  by  the 
dUhonour  which  he  receives."  In 
Irwin  V.  Dearman,  11  East,  23^ 
the  Court  of  King's  Bench  re^ 
fused  to  set  aside  an  inquisition, 
on  the  ground  of  excessive  da- 
mages. Lord  EUenborough,  C.  J., 
said,  that  the  action  of  seductioa 
was  "a  case  sui  generis,  wherci 
in  estimating  the  damages,  the 
parental  /eelingtf  and  the  feelings 
of  those  who  stood  in  loco  paren- 
tis, had  always  been  taken  into 
consideration;  and,  although  it 
was  difficult  to  conceive  upon 
what  legal  principles  the  damages 
could  be  extended  ultra  the  injury 
arising  from  the  loss  of  service, 
yet  the  practice  was  now  invete- 
rate, and  could  not  be  shaken." 
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1837. 

Stockley  9.  HoRNiDGE  and  Carter.  Ftb.irth. 

OASE  for  a  maliciovs  arrest.    Plea — General  issue.         in  an  action 

The  facts  were  in  substance  as  follow :— In  the  month  l^nlyfyr  a 
of  July,  1834,  the  plaintiff,  who  was  a  commission  agent,  ««Hcioui  arrest, 
residing  chiefly  at  Brussels,  was  appointed  by  Lord  Wil-  be  tatiified  of 
liam  Paget  as  his  agent  there,  and  kept  an  account  of  all  anyjust  demand 
money  transactions  between  his  lordship  and  himself;  and  J?  cu^^*'!^"^ 
oirthe  17th  December  of  that  year  Lord  William  Paget  tiw  that  the 
wrote  to  a  Mr.  Weston,  a  banker  at  Brussels,  requesting  that  there  was 
him  to  examine  Stockley's  books,  and  let  him  know  how  SemandjTnd 
he  stood  as  to  debts.     The  books  were  accordingly  exa-  f PP^y^os  the 

^  ^  htw  for  f- — 


mined  by  a  Mr.  Douglas,  on  the  part  of  Lord  William  purpose  of  his 
Paget;  and  a  meeting  was  subsequently  had,  at  which  his  tome  other  iu 
lordship  said  that  some  of  the  items  were  utterly  absurd  f^J^  ^^^ 
and  extravagant,  and  could  not  be  allowed.   He,  however,  maiidotts,  com- 

1  1      1*    1  1       r  11       •  mitted  the  in- 

at  the  end  of  the  account^  wrote  the  following  memoran-  jury  complained 
dum:— " Disappointment money,not allowed,  12/.— W.P."  ^(^^ 'in!^' 
The  defendants  were  the  solicitors  of  Lord  William  Paget  *  case  it  u  not 

^        necessary  to 

The  plaintiff  claimed  of  his  lordship  about  150/.,  and  in  prove  malice 

^  .      J   .      V .  .  ,   .        1  .  1    in  the  ordinary 

consequence  retamed  in  his  possession  some  plate  which  sense  of  the 
had  come  to  his  hands  during  his  agency.    This  plate  was  7'^^^  *"J^ 
said  to  belong* to  the  Baroness  de  Rothenburgh,  his  lord-  sinister  motive 
ship's  mother-in-law ;  and  on  theS6th  of  September,  18S5,  dent, 
the  defendant  Homidge  called  on  a  Mr.  Cheesman,  who 
was  the  plaintiff's  agent  in  England,  and,  according  to  the 
evidence  of  that  gentleman,  told  him  that  the  plaintiff  had 
potaession  of  some  plate  which  belonged  to  the  Baroness 
de  Rothenburgh,   and  as  he,  the  witness,  was  well  ac« 
qaainted  with  the  plaintiff,  he  wished  him  to  obtain  the 
plate.     He  did  not  make  any  claim  on  the  part  of  Lord 
William  Paget  for  any  money  due  from  the  plaintiff  to 
his  lordship*  but  said  that  if  the  plate  was  not  given  up 
he  should  have  to  take  unpleasant  measures  against  the 
plaintiff;  and  that  if  he,  the  witness,  obtained  it  for  him, 
he  would  give  him  10/.    In  consequence  of  this  the  wit* 
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1837.  nesB  wrote  to  the  plaintiff,  who  replied  that  he  had  a  claim 
on  the  plate  of  about  150/.,  and  this  the  witness  commu- 
nicated to  the  defendants.  On  the  S3rd  of  October,  18S5, 
Mr.  Cheesman  had  an  interview  with  the  defendants,  and 
in  the  course  of  that  day  he  received  a  letter,  signed  by 
the  defendant  Carter,  on  behalf  of  himself  and  partner,  to 
the  effect,  that,  since  he  was  with  them  in  the  morning, 
Lord  William  Paget  had  accidentally  called  in  to  inquire, 
on  behalf  of  the  Baroness,  what  had  been  the  result  of 
her  affair  with  the  plaintiff,  and  that  the  following  letter 
was  then  obtained  from  his  lordship,  addressed  to  the  de- 
fendants:— *'  My  dear  Sirs, — I  acknowledge  the  receipt  of 
your  letter,  enclosing  a  copy  of  Mr.  Stockley's  letter  to 
Mr.  Cheesman,  and  am  glad  to  find  he  is  ready  to  come 
to  a  settlement  of  the  accounts  between  us :  for  my  part, 
I  do  not  hesitate,  therefore,  to  authorize  you  to  pay  Mr. 
Stockley  the  sum  of  150/.,  if,  upon  examination  of  the 
accounts,  that  balance  is  justly  due ;  and  this  you  may  do 
without  further  communication  from  me.*'  Previous  to 
this,  viz.,  on  the  7th  of  October,  Lord  William  Paget  had 
made  an  affidavit  that  Stockley  was  indebted  to  him  in  the 
sum  of  500/.,  and  on  the  29ih  of  October  a  writ  was  issued 
against  him  to  recover  that  sum,  but  it  was  not  delivered 
to  the  officer  till  the  19th  of  November.  On  the  31st  of 
October  a  meeting  took  place  in  London,  between  Mr. 
Cheesman,  Stockley,  and  the  defendant  Carter,  at  which 
the  latter,  after  looking  at  Stockley's  books,  said  he  must 
go  further  into  the  account,  as  (here  were  items  of  monies 
paid  to  Lord  William  Paget  fur  vhich  Stockley  had  not 
any  vouchers.  The  parties  then  proceeded  with  their  ac- 
counts to  Windsor,  where  they  saw  the  defendant  Hor- 
nidge,  in  the  presence  of  a  Mr.  Vowles.  Stockley  said 
he  wished  the  account  to  be  paid  at  once.  Hornidge  told 
him  that  Lord  William  Paget  considered  him  as  greatly 
in  his  debt,  and  that  a  Mr.  Marshall  thought  the  same. 
Cheesman  then  said  that  he  had  the  books  and  papers, 
shewing  clearly  that  150^  was  due  to  Stockley,  and  that 


HILARY  TERM,  7  WILL.  IV.-~C.  P.  IS 

Mr.  Carter  had  inspected  the  books.  As  he  was  going  1837. 
away,  Stockley  said  he  would  sell  the  plate.  An  appoint- 
ment was  made  for  the  Monday  following,  November  2nd, 
because  it  was  too  late  that  night  to  go  into  the  accounts. 
Stockley  went  to  Brussels  on  the  Sunday.  Cheesman  pro- 
posed to  the  defendants  to  go  over  to  Brussels  and  pre* 
vent  Stockley  from  sacrificing  the  goods.  On  Thursday, 
the  5th  of  November,  the  defendant  Homidge  to]d  CheeS' 
man  that  he  would  pay  any  sum  that  was  claimed  on  the 
goods,  without  reference  to  the  accounts.  Cheesman  re- 
fused this,  and  required  that  the  whole  matter  should  be 
settled.  Stockley  afterwards  came  over  again  to  England, 
bringing  the  plate  with  him ;  and  on  the  20th  of  Novem* 
ber  ,the  defendants  wrote  to  Cheesman  to  this  effect : — 
"  Dear  Sir — ^We  have  this  morning  received  a  letter  from 
Lord  William  Paget,  and  if  you  and  Mr.  Stockley  will  call 
on  ua  during  the  day,  we  think  a  settlement  will  be  effect- 
ed/' An  appointment  was  made  for  three  o'clock;  the 
defendant  Carter  was  present.  Stockley's  account  was 
produced.  Carter  said  he  could  not  settle  it,  as  there  were 
several  items  which  he  objected  to.  He  then  asked  whe* 
ther  they  had  the  plate  with  them  in  town.  Stockley  said 
be  had.  Carter  said,  "  You  had  better  produce  it,  or  have 
it  brought  to  my  office."  Stockley  immediately  asked  him 
whether  he  was  going  to  settle  the  account.  Carter  said 
he  was  not  Stockley  then  said  he  would  confer  with 
Cheesman,  and  give  him  an  answer  in  an  hour.  Carter 
said  he  would  not  allow  him  five  minutes,  or  any  time  at 
all,  but  the  plate  must  be  produced.  Stockley  pressed  for 
the  hour's  time,  but  Carter  refused.  Stockley  immediately 
laid  he  supposed  some  proceedings  would  be  taken,  but 
be  was  quite  satisfied;  there  were  the  papers  and  the 
books,  and  he  would  take  them  before  anybody ;  and  he 
supposed  that  some  warrant  was  out  against  him.  He  said 
he  would  give  up  the  plate  provided  his  account  was  paid. 
Carter  went  out  into  the  front  office,  and  returned  again 
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1837.        directly,  and  in  a  few  seconds  after  a  sheriff's  officer  came 
in  and  arrested  Stockley  for  500/.  and  upwards.     Carter 
then  said  he  would  release  Stockley  if  he  would  give  up 
the  plate.     Cheesman  swore,  that,  in  all  the  communica- 
tions he  had  with  the  defendantSi  neither  of  them,  up  to 
the  time  of  the  arrest,  had  made  any  demand  against 
Stockley,  for  Lord  William  Paget,  of  500/.,  or  any  sum 
whatever.     Stockley  was  unable  to  procure  bail,  and  re- 
mained in  prison  till  the  11th  of  May,  18S6,  when  he  was 
discharged,  in  consequence  of  the  action  being  tried^  and 
Lord  William  Paget  nonsuited.    The  plaintiff  declared 
on  the  Ist  of  February,  1836,  being  the  last  day  of  Hilary 
Term ;  if  he  had  not  declared  then,  the  defendant  would 
have  been  supersedable.     The  declaration  was  for  money 
had  and  received,  and  on  an  account  stated.     The  defen- 
dant pleaded  on  the  Ist  of  March  ^  the  plaintiff  replied 
(after  being  ruled)  on  the  22nd  of  March ;  notice  of  trial 
was  at  first  given  for  the  first  Sitting  in  Easter  Term,  but 
it  was  afterwards  postponed  till  the  Sittings  after  the  term, 
on  payment  of  the  costs  of  the  day.    The  particulars  of 
demand  contained  the  items  for  which  Stockley  gave  credit 
in  his  accounts.    Among  other  witnesses,  the  defendant 
Carter  was  called  for  the  plaintiff.     The  books  were  put 
into  his  hands,  and  he  proved  Lord  William  Paget's  hand- 
writing to  the  item  of  12/.    Serjeant  Talfourd  refused  to 
be  nonsuited.     Lord  C.  J.  Tindal  asked  Mr.  Carter  whe- 
ther he  had  seen  the  books  before,  and  whether  they  were 
in  the  same  state.     He  said,  Yes ;  and  upon  this  the  non- 
suit proceeded.     It  appeared   that  afterwards  Stockley*8 
claim  on  Lord  William  Paget  was  settled  by  the  payment 
of  lOf.  in  the  pound  on  200/.    The  Baroness  de  Rothen- 
burgh  brought  an  action  in  December,  1836,  against  Stock- 
ley,  for  the  plate,  claiming  1000/.  as  the  value,  but  this 
action  was  afterwards  nonprossed.     Stockley's   son  and 
daughter  proved  payment  by  their  father,  on  behalf  of 
Lord  William  Paget,  of  sums  amounting  to  400/.  and  SOO/. 
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Stocklet 

V. 
HORMIOOR. 


Talfourd^  Serjt.,  for  the  derendants. — It  is  unusual  to  1837. 
call  on  professional  men  to  answer  for  acts  done  under  the 
instructions  of  their  principal.  They  could  have  no  per- 
sonal motive — they  acted  under  Lord  William  Paget's 
affidayit^  and  yet  they,  the  attornies,  are  sued  alone, 
though  Lord  William  Paget  is  the  primary  party,  and 
might  have  been  sued  either  alone  or  in  conjunction  with 
them.  If  satisfaction  is  obtained  in  this  action,  the  effect 
will  be  to  discharge  Lord  William  Paget;  and  this  would 
be  a  Yery  extraordinary  thing.  The  most  satisfactory 
evidence  has  not  been  given.  Mr.  Douglas,  who  went 
through  the  accounts  for  Lord  William  Paget,  might  have 
been  called  to  shew  the  nature  of  the  objections.  There 
was  reasonable  and  probable  cause,  as  far  as  these  defend- 
ants were  concerned,  both  from  the  affidavit  and  the  repre- 
sentations of  their  client. 

Mr.  Vowles  was  called  as  a  witness,  and  contradicted 
Mr.Cheesman  in  bis  account  of  two  of  the  interviews  with 
the  defendants.  He  stated  also  that  on  the  morning  of 
the  18th  of  November  the  defendant,  Hornidge,  received 
the  following  letter  from  Lord  William  Paget : — "  Brus- 
sels, 15th  November,  1836. — My  dear  Sir — I  arrived  this 
morning  here  to  see  Stockley.  He  left  for  London,  and 
crosses  over  to-morrow,  the  18th,  to  London  from  Ostend. 
Arrest  him  instantly,  and  make  the  best  you  can  of  him. 
Write  to  me  here,  and  a  duplicate  to  Boulogne.**  It  was 
proved  that  Lord  William  Paget  had  told  the  defendants 
that  Stockley  had  charged  him  with  lots  of  money  as  paid 
to  tradesmen  which  he  had  never  paid ;  and  also  that, 
when  the  affidavit  of  debt  had  been  prepared  with  the  sum 
of  SOO^  inserted.  Lord  William  Paget  took  it  away,  and 
the  next  day  brought  it  again,  specifying  several  sums  for 
which  Stockley  had  not  accounted,  and  saying,  "  you  may 
alter  it  to  500/."  The  defendants  had  advanced  SOL  to 
Lord  William  Paget.  A  witness  proved  that  be  subpoenaed 
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1837.        Ills  lordship,  who  promised  to  attend  the  trial.     He  was 
called  on  bis  subpoena,  but  did  not  appear. 

Sir  F.  Pollock,  in  reply. — There  never  was  any  intention 
of  calling  Lord  William  Paget  after  the  letter  which  he 
wrote  to  the  defendants  on  the  33rd  of  October,  ISSS,  in 
which  he  says — **  I  acknowledge  the  receipt  of  your  letter, 
enclosing  a  copy  of  Mr.  Stockley's  letter  to  Mr.  Cheesman, 
and  am  glad  to  find  he  is  ready  to  come  to  a  settlement  of 
the  accounts/'  &c.  Could  the  writer  of  this  letter  imagine 
that  Mr.  Stockley  owed  him  500L  ?  And  further,  could 
the  attornies,  receiving  this  letter  after  the  affidavit,  doubt 
that  Lord  William  Paget  had  found  out  his  mistake? 
The  letter  of  the  same  date,  signed  by  the  defendant 
Carter,  shews  that  the  defendants  knew  the  real  state  of 
the  matter.  Between  the  7th  of  October,  when  the  affi- 
davit was  made,  and  the  20th  November,  when  the  arrest 
took  place,  they  had  the  full  means  of  knowing.  It  is  said 
they  have  no  motive.  Have  they  not  ?  They  had  lent 
50/.,  and  wanted  to  get  the  plate  into  their  hands  as  a 
security.  An  attorney  cannot  shelter  himself  under  such 
circumstances  as  those  which  appear  in  the  present  case. 
There  cannot  be  a  doubt  that  Lord  William  Paget  was  a 
debtor,  and  not  a  creditor,  and  that  the  defendants  had 
ample  notice  from  their  client  that  he  was  so. 

TiNDAL,  C.  J.,  (in  summing  up)  said — The  declaration 
states  that  the  defendants,  knowing  well  that  Lord  William 
Paget  had  no  just  claim  against  the  plaintifiT,  did  mali- 
ciously, and  without  probable  cause,  cause  the  plaintiff  to 
be  arrested.  The  question  for  you  will  be,  looking  at  the 
evidence  on  both  sides,  whether  these  defendants  did  ma- 
liciously and  without  reasonable  and  probable  cause,  in  the 
name  of  Lord  William  Paget,  for  some  sinister  or  un- 
worthy purpose,  cause  the  plaintiffto  be  arrested.  There 
are  two  questions — first,  whether  you  are  satisfied  that 
Lord  William  Paget  had  no  just  demand  against  Stockleyi 


HILARY  TBRM,  7  WILL.  IV.«-C.  P.  17 

and  if  8o»  then  whether  the  defendantSy  though  they  knew 
tfaisy  dishonestly  and  with  Bome  sinister  view^  for  some 
purpose  of  their  own,  or  for  some  other  ill  purpose  which 
the  law  ealls  malicious*  caused  the  plaintiff  to  he  arrested 
aed  imprisoned.  The  two  questions  are  distinct.  {His 
Lordship  read  the  evidence  on  the  first  pointi  tie.  the 
proof  by  the  plaintiff's  son  and  daughter  of  payments  to 
tradesnen  to  the  amount  of  400/.  and  SOO/L^the  iact  that 
the  accounts  were  examined  by  Mr.  Douglas — the  statement 
made  by  L.ord  William  Paget  to  Mr.  Weston,  that  he 
thought  the  account  was  a^out  square — aiul  the  letter  of 
his  Lordship  of  the  S^rd  of  October,  1836,  and  then  ob- 
served]— ^You  wiU  say  whether  these  circumstances  satisfy 
you  that  Lord  WiWam  Paget  was  conscious  that  he  .was 
indebted  to  Stockley,  and  StocUey  was  not  indebted  to 
him,  though  before  he  had  made  an  affidavit  of  debt  of  so 
laige  an  amount  as  5001.  In  one  of  the.  letters  the  defesid- 
anU  say — ''  We  think  a  settlement  wttl  be  efiected."  It 
was  by  no  means  a  fair  and  proper  proceeding  on  the  part 
of  the  defendants  to  write  such  a  letter  to  get  the  plaintiff 
mto  a  situation  to  be  arrested.  But  that  is  not  for  your 
consideration,  as  the  action  does  not  proceed  on  any  false 
representation  to  arrest,  but  takes  much  higher  ground, 
and  proceeds  on  the  absence  of  any  right  to  arrest  at  all. 
If  the  defendants  make  out  that  they  were  implicitly  obey- 
ing  the  instructions  of  their  client,  it  will  be  a  defence. 
Ad  attorney  is  not  answeraUelf  he  does  no  more  than  this. 
You  must  be  satisfied  of  the  absence  of  any  just  demand, 
and  also  that  the  defendants  knew  that  there  was  not  any 
sych  demand — ^and  applying  tfhe  law  for  some  purpose  of 
their  own,  and  not  for  the  purposes  of  their  client,  com- 
mitted the  injury  complained  of  by  the  plaintiff.  [His 
Lordship  then  read  the  evidence  of  Mr.  Vowles,  aiid 
particularly  observed  on  the  evidence,  from  which  it  ap- 
peared that  Lord  William  Paget  took  away  the  draft 
sfBdavit,  which  was  for  300/.,  and  came  afterwards  and 
mentioned  certain  sums  as  having  been  received  by  Stock- 
VOL.  yiii.  c  M.  F. 
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1837.  Icy^  saying  that  it  might  be  altered  to  600/.,  and  then 
continued :]  The  question  upon  this  is,  whether  you  think 
the  defendants  have  acted  an  honest  part  in  this  transaction? 
If  there  was  any  debt  due  from  the  plaintiff,  then  any  ob- 
ject the  defendants  might  have  will  not  affect  the  question; 
as,  if  there  was  any  debt  due,  so  as  to  justify  the  affidavit 
of  debt,  then  the  whole  foundation  of  the  action  fails.  If 
you  think  there  was  no  debt  due,  and  that  the  defendants, 
having  the  means  of  knowing  that  there  was  not  such  a 
debt,  yet  put  the  law  in  force  against  the  plain  tiff* for  some 
improper  purpose,  then  the  plaintiff*  will  be  entitled  to 
damages.  It  is  not  necessary  to  prove  malice  in  the  or- 
dinary sense  of  the  word — any  improper  or  sinister  motive 
will  be  sufficient.  If  you  think  the  defendants  really  be- 
lieved that  a  debt  was  due,  though  in  fact  there  was  no 
debt  due,  you  will  find  for  them.  You  must  be  satisfied 
both  that  no  debt  was  due,  and  that  the  defendants  knew 
it,  before  you  can  find  your  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff*— Damages,  1500/. 

Sir  F.  Pollock  and  Busby,  for  the  plaintiff*. 

T  alfourdf  Serjt.,  and  Channell,  for  the  defendants. 
[Attomies^Coolv  if  &,  and  Homidge,  C.  4r  ^.] 


In  Easter  Term,  7  Will.  4,  Talfourd,  Serjt,  obtained  a 
rule  nisi  for  a  new  trial,  on  payment  of  costs,  on  the  ground 
that  the  damages  were  excessive.  In  Trinity  Term,  by 
consent,  the  verdict  was  reduced  to  1000/. 
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FEBRUARY  SESSION,  1837. 

BXPORB  MR.  JUSTICE  PARK,    MR.  JUSTICE  BOSANQUET, 
MR.  JUSTICE  COLTMAN,   &C. 


BBTORB   MR.  COMMON   SERJEANT   MIREUOU8E. 

— t—  1837. 

Rex  9.  John  William  Price  and  Sarah  Price.  March  2nd. 

L  HE  indictment  stated  that  John  William  Price,  late  of  Husband  tnd 
the  parish  of  St.  Matthew,  Bethnal  Green,  &c.,  and  Sarah  J^dicTeTfor  a^'^ 
Price,  late  of  the  same,  mfe  of  the  said  John  William  misdemeanour 

•^       •^  In  uttenng 

Price,  on  the  28th  of  January,  7th  Will.  4,  &c.,  one  piece  counterfeit 
of  false  and  counterfeit  coin,  &c.,  called  a  half-crown,  un*  that  the  wife 
lawfully,  unjustly,  and  deceitfully,  did  utter  and  put  off  to  7„'\^^i|J*f/'' 
one  Daniel  Humphreys,  knowing  the  same  to  be  false  and  » ><  appeared 

r       J   »  o  j^,j  gjjg  uttered 

counterfeit.  the  money  in 

It  appeared  that  both  prisoners  went  together  to  Mr.  y^^  hiu^nd.^ 
Humphreys,  and  the  male  prisoner  asked  him  whether  he  ^^^^^^ 
had  change  for  half-a-crown.     Mr.  H.  said  he  had  not,  aound  disUnc- 
bnt  offered  to  get  change ;  and  having  a  half-crown  of  his  u  to  coercion 
own,  he  went  and  got  that  changed  at  a  neighbour's,  and  ^a'miscie-^"  ^ 
returned  and  gave  the  male  prisoner  a  shilling,  two  six^  2!^°^'*' 
penees,  and  six-pennyworth  of  halfpence,  and  received  in 
return  from  him  a  half-crown,  which  he  subsequently  dis- 
covered to  be  bad.    The  female  prisoner  said  to  her  hus- 
band, when  he  had  received  the  change,  ''You  can  take  a 
shilling  of  it,  and  I  can  go  and  get  what  I  want  out.'* 

MiREHOUSB,  C.  S.,  expressed  some  doubt  as  to  whether 
the  female  prisoner  could  be  convicted  under  these  cir- 
cumstances. 

JEflff,  for  the  prosecution,  stated  that  it  seemed  to  be 

cS 


so 
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the  opinion  of  the  text  writers  that  in  cases  of  misde* 
meanour  the  rule  as  te  coercion  did  not  apply  ;  but  that 
both  husband  and  wife  might  be  convicted  (a).  He  ad- 
mittedf  however,  that  it  was  difficult  to  perceive  the  prin- 
ciple of  the  distinction,  and  stated,  that  in  Ingram^s  case, 
which  the  text  writers  referred  to  as  an  authority  for  such  a 
distinction,  the  point  did  not  appear  to  have  been  taken, 
and  the  decision  there  seemed  not  to  aifect  the  question 
of  distinction  as  to  coercion  between  felunies  and  misde- 
meanours (6). 


Scarlett,  also  for  the  prosecution,  submitted,  that  it 
was  in  every  case  a  question  of  fact  for  the  jury,  and  he 
referred  to  the  opinion  of  Mr.  Baron  Thompson^  who  said, 
'*  The  law,  out  of  tenderness  to  the  wife,  if  a  felofiy  tw 
committed  in  the  presence  of  the  fausbatid,  raises  k  pre- 


fa)  In  Roscoe,  Cr.  Dig.,  p.  786, 
it  this  lentence :  "  Asd  the  pre- 
vailing opinion  is  said  to  be,  that 
the  wife  may  be  found  guilty  with 
the  husband  in  all  misdemean- 
oars:  Arch.  C.  L.  17,  4th  ed.;  4 
Bl.  Com.,  by  Ryland,  29  (n.); 
Ingram's  cose,  1  Salk.  384."— In 
the  note  to  4  Blackstone,  p.  29, 
above  mentioned,  reference  is 
made  (inter  alia)  to  I  Hawk.  P. 
C,  Book  1,  ch.  1,  8. 12;  but  on 
looking  to  that  section,  it  does 
not  appear  to  suitain  the  poaition 
laid  down,  for  it  is  merely  this: 
"  Alao,  a  wife  may  be  indicted, 
together  with  her  husband,  and 
condemned  to  the  pillory  with 
him,  for  keeping  a  bawdy-house ; 
for  this  is  an  offence  as  to  the 
government  of  the  house,  in  which 
the  wife  has  a  principal  share," 

&C. 

(b)  Regina  y.  Ingram  and  Uxor, 
I  Salk.  384,  was  an  indictment 


agdnst  husband  and  wife  for  «n 
assault,  and  both  were  foaad 
guilty,  and  had  judgments  but  it 
does  not  appear,  from  the  report, 
that  anything  was  said  abdm  co- 
ercion. But  in  the  case  of  TAe 
Queen  ▼.  WUliams  and  Wife,  10 
Mod.  63,  which  was  an  indictment 
for  keeping  a  bawdy  house,  it  was 
argued  at  the  bar,  thtft  Ikusband 
and  wife  may  be  found  guilty  of 
nuisance,  battery,  or  the  like; 
that  the  reason  why,  in  burglary, 
larceny,  &c.,  the  wife  is  excused, 
is,  because  she  cstonot  tell  what 
property  the  husband  may  claim 
in  goods,  &c. ;  but  the  Court,  in 
giving  judgment,  only  sud,  *'  The 
indictment  is  good:  keeplpg  the 
house  does  not  necessarily  import 
property,  but  may  signify  that 
share  of  goTemment  which  the 
wife  has  in  a  family  as  well  as 
the  husband." 
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sumption  prima  facie,  and  prim&  facie  only,  as  is  clearly 
laid  down  by  Lord  Hale^  that  it  was  done  under  his  coer- 
cion (a).** 

The  Common  Serjeant  consulted  the  Judges  in  the 
adjoining  Court  (Mr.  Justice  Bosanquei  and  Mr.  Justice 
CoUman)f  and  on  his  return  said  to  the  jury — The  Judges 
agree  with  me,  and  I  think  the  reason  of  the  thing  is,  that 
the  same  rule  which  applies  in  cases  of  felony  should 
apply  also  to  cases  of  misdemeanour  like  the  present ;  and 
the  decision  of  Mr.  Justice  Bayley  (6),  who  is  a  very  good 
authority^  seems  to  bear  out  that  Tiew  of  the  subject.  I 
tbiok,  therefore,  that  you  may  presume  that  the  wife,  as 
the  husband  was  present,  acted  under  his  coercion,  and 
find  her  Not  guilty. 

Verdict — John  William  Price,  Guilty ;  Sarah 
Price,  Not  guilty* 

Searleii  aiid  ElUs,  for  thp  prosecutiopf 


»1 


1837. 


(a)  RcMy. Martha Hugketthuk- 
csster  Leot  Aflsizesi  1813^  cited 
Russell  on  Crimes  and  Mlsde- 
meaaoiin,  voL  1,  p.  18. 

{b)  The  note  of  tkat  case,  mea^ 
doned  as  Anon,  in  Matthew's 
Dig.  Cr.  Law,  p.  262,  is,  "  Where 
a  woman  went  from  shop  to  shop 
uttering  base  coin,  and  her  hus- 
band acoompanied  her  to  the  door 
each  time,  but  did  not  go  in, 
^^»  J*9  directed  an  acquittal, 
on  the  ground  of  coercion  :  Rea 
▼.  Sarah  ConoUy,  MS.  Durham 


Spring  Assiaes,  1829.*'  It  does 
not  appear  from  this  report  whe- 
ther the  indictment  was  for  a 
simple  uttering,  wluch  is  a  mis- 
demeaaoar,  or  for  an  uttering 
after  a  previous  conriction,  which 
is  a  felony;  but  we  have  since 
ascertained  that  the  charge  was 
one  of  misdemeanour;  but  we 
cannot  ascertun  that  the  attention 
of  the  learned  Judge  who  tried 
the  case  was  called  to  any  sup- 
posed distinction  between  cases 
of  felony  and  misdemeanour. 
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March  3rd. 

The  evidence 
■gainst  a  pri* 
Boner  charged 
with  man- 
slaughter was 
an  admission, 
on  his  part, 
that,  unfortu- 
nately, he  was 
the  roan  who 
shot  the  de- 
ceased; and 
the  fact  that,  on 
their  coming 
together,  appa- 
rently not  in 
ill  humour, 
from  the  South 
Metropolitan 
Cemetery, 
where  the  pri- 
soner was  a 
watchman,  but 
with  which  the 
deceased  had 
no  connection, 
the  prisoner 
said  to  the  de- 
ceased, "  Now, 
you  mind,  don't 
let  me  see  you 
on  my  premises 
any  more." 
At  the  time 
this  was  said, 
the  wound  had 
been  given  of 
which  the  de- 
ceased eventu- 
ally died:— 
Held,  that,  in 
point  of  law, 
the  evidence 
was  sufficient 
to  sustain  the 
charge. 


Rex  v.  Christopher  Morrison. 

X  HE  prisoner  was  charged  on  the  coroner's  inquisition 
with  the  manslaughter  of  Emery  Haywood. 

The  prisoner  was  clerk  of  the  grounds  of  the  South 
Metropolitan  Cemetery,  and  on  the  £3rd  of  January,  be- 
tween six  and  seven  o'clock  in  the  evening,  the  prisoner 
and  the  deceased  came  together  to  the  lodgings  of  the 
latter.  The  deceased's  wife  came  down  stairs — ^the  pri- 
soner said  to  her — '*Is  this  your  husband!'*  She  said, 
"  Yes/'  The  prisoner  said,  "  Then  I  desire  you  to  keep 
him  at  home."  The  prisoner  then  left,  but  just  as  be  had 
got  out  of  the  door  he  called  the  deceased  to  him  and 
said — "Now,  you  mind,  don*t  let  me  see  you  on  my  pre- 
mises any  more."  The  deceased  was  then  examined.  He 
complained  of  having  been  wounded :  there  were  some 
shots  round  his  loins,  and  two  very  small  ones  were  picked 
out  of  his  back.  The  deceased  did  not  go  to  work  for 
six  days :  he  then  worked  for  three  days,  and  on  the  even- 
ing of  the  third  he  was  confined  to  his  bed,  and  died  two 
days  after.  The  witness  who  proved  these  facts  stated 
that  the  prisoner  and  the  deceased  did  not  seem  in  ill 
humour  with  each  other ;  and  added,  that  he  did  not  learn 
that  anybody  was  present  when  the  deceased  received  the 
injury. 

The  officer  who  took  the  prisoner  into  custody,  after 
asking  him  if  his  name  was  Morrison,  and  receiving  an 
answer  in  the  affirmative,  said,  "  I  am  in  search  of  a  per- 
son of  that  name,  who,  I  hear,  has  shot  a  person  on  the 
ground- works — a  man  of  the  name  of  Haywood."  The 
prisoner  said,  "  Unfortunately,  I  am  the  man."  He  made 
a  statement  before  the  magistrate,  which  was  taken  down 
in  writing  (a). 


(a)  There  was  do  person  in 
court  to  prove  the  statementi  and 


therefore  it  was  not  read;  but, 
after  the  verdict,  for  the  satisfac- 
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The  surgeon  who  examined  the  deceased  stated  that,         1837. 
in  his  opinion,  death  was  caused  by  the  wound  in  the  back, 
produced  by  the  shot,  and  that  he  did  not  attribute  it  to 
the  deceased's  having  worked  after  being  wounded. 

On  his  cross-examination,  he  said — **  The  shots  went 
beneath  the  true  skin — I  suppose  they  were  about  a  third 
of  an  inch  deep :  the  immediate  cause  of  his  death  was  a 
locked-jaw :  whether  that  was  brought  on  by  his  working 
I  cannot  say :  a  locked-jaw  is  very  often  produced  by  such 
an  injury  as  I  saw :  I  examined  his  hands  at  the  post-mor- 
tem examination,  and  all  his  body  except  the  brain :  I 
never  knew  pressure  on  the  brain  cause  locked-Iaw :  I  can- 
not swear  it  would  not  cause  it.'* 

C  PAilUps,  in  his  address  to  the  jury,  on  behalf  of  the 
prisoner,  said  that,  under  all  the  circumstances,  bearing  in 
mind  that  no  person  was  present  when  the  deceased  was 
shot,  that  the  prisoner  and  the  deceased  came  home  toge- 
ther, apparently  in  good  humour,  and  that  the  prisoner's 
statement  was,  that  unfortunately  he  had  shot  him,  it 
might  be  inferred  that  the  pistol  went  off  by  accident. 
He  also  observed  on  the  facts,  that  the  grand  jury  had 
ignored  the  bill  for  manslaughter,  and  the  magistrate  suf- 
fered the  prisoner  to  go  at  large  on  his  own  recognizance. 
He  further  contended,  that  on  the  surgeon's  evidence  it 
was  not  clear  that  the  death  was  occasioned  by  the 
shooting. 

Park,  J.,  (in  summing  up),  after  stating  the  nature  of 
the  charge  against  the  prisoner,  said : — The  case  is  one 

tionof  the  jury,  it  was  read,  and  heard  his   footsteps,  as  he  ran 

was  to  the  effect  that  the  deceased  away ;  that  he  called  to  him  three 

was  in  the  act  of  stealing  coals;  or  four  times  to  stop,  but,. as  he 

that  he,  the  prisoner,  was  some  would  not,  he  fired  his  pistol  at 

distance  off,  watching  the  pro-  him. 
perty,  and  supposed  the  deceased 
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i^hieh  certainly  is  not  a  case  of  aggravation,  but  it  is  a 
case  tery  well  worthy  of  your  consideration ;  especially 
upon  the  ground  that  the  learned  counsel  has  put  it  on : 
and  I  am  sorry  that  it  falls  to  my  lot  to  take  off  the  edge 
of  some  of  the  observations^  which,  however  eloquently 
and  feelingly  made,  are  not  legitimate  topics  for  you  to 
cohsider  on  your  oaths.  It  is  one  of  the  evils  arising  from 
the  late  aei  of  Parliament,  that  it  imposes  upon  the  Judges 
duties  which,  under  the  former  state  of  the  law,  they 
Would  not  have  been  called  upon  to  discharge.  The  ge- 
neral tenor  of  the  learned  counsel's  obserTationa  has  been 
to  fiolate  a  solemn  rule  of  law:  I  say  this,  notwithstanding 
the  great  respect  and  affection  I  entertain  for  him.  Some 
of  the  topics  urged  ought  not  to  have  been  u^ged.  That 
the  grand  jury  have  thrown  out  the  bill,  ought  not  to 
weigh  one  feather  with  you.  They  may  be  mistaken,  or 
they  probably  heard  some  of  those  circumstances  which  I 
cannot,  by  the  rules  of  law,  hear  to^ay ;  and  may  have 
acted  upon  that  which  we  cannot  act  upon.  This  ought  not 
therefore  to  have  any  bearing  on  the  case.  No  more  ought 
the  conduct  of  the  magistrate.  Is  his  letting  the  prisoner 
go  upon  his  own  recognizance  any  reason  for  your  taking 
the  same  view  of  the  case  as  he  did  ?  Certainly  it  is  not 
You  have  had  a  case  quoted  to  you  of  accidental  death ; 
and  if  two  persons  are  out  shooting,  and  the  gun  goes  off 
by  accident  and  kills  oi)e,  6t>d  forbid  that  the  other  should 
be  punished  for  it.  But  that  does  not  appear  to  me  to  be 
the  case  here.  It  is  argued  that  no  person  was  present, 
and  therefore  it  cannot  be  said  that  it  was  not  accidental. 
I  do  not  agree  with  that  view  of  the  case :  because  no  per- 
son was  present,  is  it  to  be  inferred  that  it  was  an  accident, 
without  any  evidence  on  the  part  of  the  prisoner?  I  say 
fiot.  The  la#  of  England  has  said  (and  I  wish  to  call  your 
attention  t6  this  as  the  rule  wliich  has  b^en  attempted  to 
be  violated)— The  death  of  man,  homicide,  as  it  is  called, 
if  it  be  shewn  to  have  been  bccaeioned  by  the  priiuiner,  will 
be  murder  or  manslaughter,  as  tht  drcuttiMaYices  may 
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turn  out,  unless  it  is  shewn  by  the  prisoner  to  have  been 
occasioned  by  accident.  You  have  no  right  to  infer  acci- 
dent» — you  would  violate  your  oaths  if  you  did.  Another 
thing  I  do  not  agree  with  the  learned  counsel  in  is^  the 
construction  he  puts  upon  the  words  used  by  the  prisoner 
— that  unfortunately  he  was  the  man  that  shot  him.  If  he 
had  said  he  shot  him  accidentally,  I  should  have  agreed  with 
him.  It  is  also  said  that  the  circumstance  of  their  coming 
home  together,  and  apparently  in  good  humour,  is  a  cir- 
cumstance to  shew  that  it  was  accidental.  But,  from  his 
saying,  ''  Don't  let  me  see  you  on  my  premises  any  more  ;'* 
and  hia  coming  back  to  say  that,  it  should  rather  seem 
that  the  deceased  had  been  on  the  premises  which  this 
man  was  set  to  guard,  and  he  had  fired  off  the  pistol  at 
him.  Some  observations  have  been  made  on  the  evidence 
of  the  surgeon  as  to  the  cause  of  death.  If  you  are  of 
opinion  that  the  shooting  was  the  cause  of  death,  and  also 
that  the  prisoner  shot  the  deceased,  inasmuch  as  no  proof 
is  given  on  the  part  of  the  prisoner  to  alleviate  it,  by 
shewing  that  the  firing  off  of  the  pistol  was  accidental,  you 
Host  find  him  Guilty  {  and  cannot  infer  accident,  and 
therefore  find  him  Not  guilty,  without  violating  all  the 
rules  of  law  which  have  been  laid  down  on  the  subject. 

Gmlty;    but  strongly  recommended   to 
mercy  by  the  jury. 

His  Lordship  sentenced  the  prisoner  to  pay  a  fine  of 
40^.,  and  said :  "  I  am  very  glad  the  jury  have  found  this 
verdict ;  as,  if  such  circumstances  were  considered  not 
to  amount  to  manslaughter,  very  dangerous  consequences 
would  result  to  the  public." 

C.  PhUlips  and  Bodkin,  for  the  prisoner. 


CASES  AT  THE 
APRIL  SESSION. 

BEFORE  MR.  JUSTICE  LITTLEDALE,  MR.  JUSTICE  COLBRIDOK, 
AND  MR.  RECORDER  LAW. 


Apriinh.  Rexv.  Edwards  and  Woodcock. 

Tbe  reaoiutioDfl  X  HE  prisoners  were  indicted  for  the  wilful  murder  of  a 
u  to  crou-        lad  at  sea,  by  a  series  of  acts  of  cruelty. 

examining 

Bitioni,  (anter  During  the  cross-examination  of  one  of  the  witnesses 
TreMiLy*^'  for  the  prosecution,  C.  Phillips,  for  the  prisoner,  said  :— 
upon  the  pri-      I  propose  to  put  the  depositions  into  the  hands  of  the 

■oner's  counsels       .'■  ,11.       .ii        .  1-1 

but  it  seems  Witness,  and  to  ask  him  if  tbe  signature  to  his  deposition 
li^otrin'a^  was  actually  written  by  himself  after  it  had  been  read 
"»y»*^*l***""^  over  to  him.  I  also  propose  that  he  should  refresh  his  me- 
tunding  those  mory  by  reading  what  he  said  before  the  magistrate,  and 
himseufquestion  to  point  out  to  him  the  discrepancies  between  his  present 
*  ^^^^  ^  ^  evidence  and  the  depositions,  without  being  compelled  to 
pancy  which  put  such  depositions  in  evidence  for  the  defence,  and 
his  deposition  thereby  give  a  reply  to  the  counsel  for  the  prosecution. 
Sn<»  on*Ae  ^^  reason  for  making  this  proposition  is,  because  certain 
triaL  Whether,  rules  or  resolutions  have  appeared  in  print,  purporting 
and  thereby'  to  have  been  agreed  on  by  the  Judges,  and  I  wish  to 
ftcteine^dence,  have  the  opinion  of  your  Lordships  whether  those  rules 
2e  *^?2^ui[!w  *'®  imperative  and  binding,  or  whether  they  are  to  be 
will  have  the  considered  as  open  to  argument.  Neither  of  your  Lord* 
eLsre/  '  ships  appear  to  have  been  present  at  the  meeting  of  the 
admiu  aST*    Judges  when  the  rules  were  adopted  (a). 

when  before  the 

wMCTw^'^*  Coleridge,  J.— I  do  not  think  that  those  regulations 
examined  by  are  to  be  considered  as  express  rules  laid  down  by  the 
soUatoMhe  Judges. — ^The  introductory  paragraph  states  that  the 
Sli^aT'ques^'  regulations  only  seemed  to  the  Judges  to  be  advisable. 

tion  him  as  to 

the  answers  he  gave,  if  it  appears  to  the  Judge  who  is  trying  tbe  case  that  no  cross-examinadon  is 

returned  by  the  magistrate. 


(a)  For  these  Rules,  see  Vol.  7  of  these  Reports,  p.  676. 
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C.  PJnUips. — I  wish  to  have  your  Lordships'  opinion,  1337. 
because  I  apprehend  that  it  never  could  have  been  the 
intention  of  the  Legislature  to  put  prisoners  in  a  worse 
situation  than  they  were  in  before  the  passing  of  the  late 
act  Previous  to  the  passing  of  that  act  it  was  the  inva- 
riable practice  of  xthe  Judges,  on  criminal  trials,  to  look 
at  the  depositions,  in  order  to  detect  differences  between 
the  evidence  of  the  witnesses  before  the  Magistrates  and 
before  the  Court,  and  when  they  found  a  material  vari- 
ation to  hand  the  depositions  to  the  witness,  to  shew  him 
his  signature,  and  to  question  him  upon  them.  The  Judge 
in  such  cases  always  apprized  the  Jury  of  the  different 
swearing,  and  the  prisoner  was  not  thereby  put  to  any 
additional  peril.  But  now,  if  a  prisoner's  counsel  seeks 
to  give  the  prisoner  the  advantage,  which  up  to  this  year 
he  possessed,  he  is  subject  to  a  reply.  A  case  occurred 
at  the  last  Monmouth  Assizes,  before  Mr.  Baron  Parke^ 
m  which  I  was  counsel  for  the  prisoner,  and  on  a  witness 
for  the  prosecution  giving  materially  different  evidence  on 
ibe  trial  to  that  which  he  had  given  before  the  Magistrate, 
I  requested  that  learned  Judge  to  look  at  the  depositions, 
and  to  question  the  witness  as  to  the  variance.  The  learn- 
ed Judge  refused  to  do  so,  saying,  that  he  could  take  no 
notice  of  depositions  now,  but  that  if  I  chose  to  bring 
them  before  the  Court  I  must  put  them  in  as  my  evidence, 
and  then  the  counsel  for  the  prosecution  would  be  entitled 
to  the  reply.  I  put  the  depositions  in  evidence,  and  there 
was  a  powerful  reply,  but  the  jury  acquitted  the  prisoner 
on  account  of  the  difference  between  the  depositions  and 
the  evidence  of  the  witness  as  given  at  the  trial.  I  wish 
to  know  from  your  Lordships  whether  these  are  to  be 
considered  as  peremptory  rules  laid  down  by  the  Judges, 
to  be  rigidly  acted  on,  or  whether  they  are  open  to  ar- 
gument. 

'  LiTTLEDALB,  J.,  after  conferring  with  Coleridge,  J., 
said: — My  Brother  Coleridge  has  suggested  what  has  all 
along  occurred  to  me,  that  I  should  look  at  the  deposi- 
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tions  as  the  witness  is  giving  his  evidence,  and  question 
him  as  to  any  discrepancy  between  them  and  his  evidence 
as  given  here. 

C  Phillips. — I  feel  grateful  to  your  Lordship  for  the 
suggestion.  On  that  understanding  I  will  proceed  with 
the  cross-examination,  being  fully  satisfied  with  that 
course. 

Adolphus,  for  the  prosecution,  said,  that  whenever,  un- 
der the  old  system,  the  prisoner's  counsel  cross-examined 
upon  the  depositions,  the  counsel  for  the  prosecution  was 
always  entitled  to  reply ;  and  he  mentioned  instances  of 
Judges  having  so  ruled. 

Clarkson,  for  the  prisoner,  in  addition  to  what  hk 
learned  friend,  Mr.  Phillips,  had  said,  requested  the  Court 
to  decide  whether  the  rules  of  the  Judges  were  to  hm 
rigidly  acted  upon,  or  to  be  open  to  argument.  He  con- 
tended that  the  Judges  had  no  right  or  authority  to  make 
those  rules,  and  that  they  could  have  no  power  to  promul- 
gate any  rules  whatever  under  the  Prisoner*s  Counsel  Act; 
the  only  mode  in  which  they  could  regulate  the  practice^ 
was  by  decisions  on  particular  cases  which  came  before 
them  for  determination. 

CoLKRiDGBi  J. — Could  any  lawyer  doubt  the  right  to 
reply  under  the  old  system,  where  depositions  were  cross^ 
examined  upon,  or  where  witnesses  to  character  weirt 
called?  It  is  true  it  was  never  exercised,  because  the 
prisoner's  counsel  could  not  address  the  jury,  and  the 
usage  at  the  Bar  was  not  to  insist  upon  it,  but  no  one  ever 
doubted  the  right  (a). 

Clarkson. — ^It  was  not  the  practice,  under  the  old  sys- 
tem, to  produce  the  depositions :  counsel  used  to  ask  the 

(a)  Sec;  as  to  rqdy  upon  call-     ante«  VoL  7>  p*  673;  and  Res  v. 
log  witnesses  to  character,  tbe      Whiting  Sf  Harvey,  lb.  p.  771- 
esse  of  iltfs  T.  Stannard  ^  Othcn, 
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witness,  io  croBa-examinatioii,  if  lie  had  not  said  so  and  so 
before  the  magistrate:  he  did  not  put  in  the  depositions, 
and  he  need  not  now,  any  more  than  he  is  obliged  to  put 
in  «  letter  or  other  writing  (o),  unless  the  rule  of  die 
Judges  is  compulsory. 

Adolpim* — The  practice,  as  stated  by  Mr.  Clarkson, 
was  inegttlar,  and  was  always  so  held  when  objected  to. 

CkurJkson. — I  wish  to  know  the  opinion  of  the  Court 
upon  the  point  as  to  the  rubs,  and  I  will  mention  that  Lord 
Chief  Justice  Tindal^  at  the  late  Essex  Assizes,  intimated 
to  me  that  he  was  willing  to  hear  any  argument  upon  the 
subject. 

C  PhiUips  then  proceeded  with  the  cross-examination 
of  the  witness,  who  stated  that  he  was  desired  by  the 
mate  of  the  vessel  (one  of  the  prisoners),  to  cook  the  din- 
ner, and  he  replied  that  he  could  not  cook  the  dinner 
while  the  blood  was  dropping  down  from  the  boy  (the  de- 
ceased). 

C  PhiUips  (to  witness). — When  you  were  examined  be- 
fore the  magistrates,  did  you  say  anything  about  this? 

Jdolphus  objected. 

Coleridge,  J.— I  think  you  should  interpose  another 
question. 

Adolphus  (to  witness). — Was  what  you  said  taken  down 
in  writing?     Witness* — Yes,  it  was. 

LiTTLBDALB,  J.-— We  think  upon  this  that  you  cannot 
insist  upon  an  answer  without  putting  in  the  depositions. 

(a)  See,  ss  to  cross-examiniog  the  observations  made,  and  cases 
on  letters,  The  QueefCs  coie^  2  cited,  in  Roscoe's  Crim.  Dig. 
Brad,  k  mag.  387.     See,  also,     p.  14i. 
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1837.  Coleridge,  J. — I  think  the  right  of  the  Judge  remains 

the  same  since  the  passing  of  the  act  as  it  was  before ; 
but  I  do  not  think  that  in  all  cases  he  is  to  refer  to  the 
depositions  at  the  request  or  suggestion  of  the  prisoner's 
counsel.  He  is  to  exercise  his  discretion.  Sometimes  the 
Judge  may  be  satisfied,  notwithstanding  some  discrepan- 
cies, that  the  witness,  upon  the  whole,  is  speaking  the 
truth,  and  in  such  case  he  would  not  refer  to  the  deposi- 
tions at  all.  But  it  may  become  a  question  whether,  in 
such  a  case,  if  the  Judge  should  refer  to  the  depositions, 
and  so  introduce  new  facts  in  evidence,  the  counsel  for 
the  prosecution  would  not  be  entitled  to  reply — I  am  not 
prepared  to  say  that  he  would  not:  all  I  wish  to  say  now 
is,  that  I  consider  the  Judge  is  to  exercise  his  discretion 
as  to  whether  he  will  refer  to  the  depositions  or  not. 
Perhaps,  in  the  case  alluded  to  by  Mr.  Ph$lUpi,MT 
Baron  Parke  did  not  think  it  necessary  to  refer  to  the 
depositions. 

C.  Phillips. — He  made  me  put  them  in,  and  there  was 
a  reply. 

Coleridge,  J. — Perhaps  the  discrepancies  were  not 
material. 

C.  Phillips. — ^They  were  so  material  that  the  prisoner 
was  acquitted  in  consequence  of  them. 

The  question  was  then  withdrawn. 

Clarkson,  in  the  progress  of  the  case,  ascertained  from 
one  of  the  witnesses  that  he  was  cross-examined  when  be- 
fore the  magistrate  at  Falmouth,  by  a  solicitor  on  behalf 
of  the  prisoners ;  and  it  appearing  to  the  learned  Judge 
who  was  trying  the  case  that  no  cross-examination  had  been 
returned  in  the  depositions,  Clarkson  was  allowed  to  ask 
the  witness  whether  he  had  not,  in  answer  to  the  solid- 
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tor*8  questions,  said  such  and  such  things.    No  objection 
was  made  to  this,  either  at  the  Bar  or  on  the  Bench. 

In  a  subsequent  stage  of  the  case,  it  was  proposed,  on 
the  part  of  the  prisonery  to  put  the  depositions  into  the 
hands  of  a  witness,  and  desire  him  to  look  at  his  own,  and 
refresh  his  memory  by  it^  and  then  to  ask  him  whether, 
after  having  so  done,  he  would  adhere  to  the  statement 
which  he  had  just  made  ? 

The  Judges  thought  there  was  no  objection  to  this 
mode  of  proceeding  (a). 

The  witness,  on  being  asked  to  read  over  his  deposi- 
tion, said  that  he  could  not  read  writing,  and  the  Judges 
said  there  was  no  objection  to  his  deposition  being  read 
over  to  him,  and  the  officer  of  the  Court  read  it  over  to 
him  accordingly. 

Witnesses  were  called  to  the  character  of  the  prisoners. 


1837- 


(a)  Iq  the  case  of  Rex  ▼.  Cove- 
nqfy  rqiorted  ante,  Vol.  7i  P*  667» 
for  SDOCher  point,  CbrAaan  having 
stated  that  there  had  been  of  late 
lome  contrariety  of  practice  as  to 
potting  depositions  in  evidence, 
Mr.  Justice  Patteson  sud:  "Mr. 
CJarkion,  I  do  not  know  that  you 
mml  take  it  that  there  has  been 
any  contrariety  of  practice.    The 
£stinctaon  is,  that  if  the  witness, 
OB  cross-examination,  denies  that 
he  omitted,  or  said,  what  is  re- 
ferred to,  then,  if  you  mean  to 
ihew  that  he  did,  you  must  give 
the  depodtions  in  evidence ;  but 
if  the  witness,  on  the  cross-exaroi* 
nation,  adnuts  the  admission  or 
the  statement  lumself,  then  it  will 
sot  be  necessary.     That  is  the 
Astinction,  and  I  believe  that  has 


been  the  practice.*' 

However,  it  seems  now  to  be 
settled  that  the  resolutions  of  the 
Judges  are  to  regulate  the  prac- 
tice. They  have  been  acted  upon, 
to  our  knowledge  (in  addition  to 
Mr.  Justice  Uttkdale  and  Mr. 
Justice  Cokridge  in  the  above 
case,  and  Mr.  Baron  Parke  in  the 
case  cited),  by  Lord  Chief  Justice 
Tindal  in  Oreenacre's  case,  by  Mr. 
Justice  Park  in  Rex  v.  Ccveney 
(cited  ante,  note  (a),)  by  Mr.  Jus- 
tice WiUiams  in  Rex  ?.  PenrucU 
dock,  and  by  Mr.  Baron  BoUand, 
Mr.  Justice  Botanquet^  and  Mr. 
Justice  Coltmon  in  several  cases 
at  the  Central  Criminal  Court 
during  the  October  Session  of  the 
present  year  (1837);  and  alo  by 
Mr.  Justice  Patieton, 


ss 
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Adolphus,  for  the  prosecution^  replied. 

The  prisoners  were  found  guilty  of  manslaughter  only. 

Adolpkus,  for  the  prosecution. 

C.  PkiUipi  and  C3arksan»  for  the  prisoners* 


BEFORE   MR.  JUSTICE   LITTLEDALE   AND   MR.  JUSTICE 
COLERIDQB. 


Ex  parte  James  Grbenacrb. 

Al  true  bill  having  been  returned  against  the  prisoner 
for  the  wilful  murder  of  Hannah  Brown — 

Pr%ce»  on  his  behalf,  applied  to  the  Court  to  direct  that 
a  copy  of  the  depositions  taken  by  the  coroner  of  Middle- 
sex, on  the  investigation  into  the  death  of  Hannah  Brown» 
should  be  furnished  to  the  prisoner^  as  thi9  might  be  of 
use  to  bim  in  the  preparation  for  his  defence  (a).  He 
founded  his  application  on  tlie  statute  which  allowed  a 
prisoner  to  have  copies  of  all  depositions  relating  to  tb^ 
charge  againat  hioi(£). 


April  ^th. 

A  coroner's 
Jary,  on  the  in-* 
Tesdgmtion  of  a 
caae  of  homi- 
cide, retamed  a 
▼erdict "  of 
wilful  murder 
againit  tome 
person  or  per- 
sons unknown." 
The  coroner 
returned  the 
depositions  he 
had  taken  to 
the  Central 
Criminal  Court: 
^-Held,  on  ap- 
plication hy 
the  counsel  lor 

a  prisoner,  indicted  for  the  murder  of  the  same  person,  for  a  copy  of  such  depoiitions,  that,  although 
the  coroner  could  not,  in  such  a  case,  have  been  compelled  to  return  them,  under  statute  T  Geo.  4, 
c.  64,  s.  4,  yet,  thatbtTing  done  so,  the  Judges  bad  power,  by  their  general  anchorily  as>a  Gourt  of 
Justice,  to  order  a  copy  to  be  gtteo,  if  they  thought  it  mateiiial  to  the  interests . of  jivtice. 


(a)  A  similar  application  had 
been  made  early  in  the  Session, 
but  the  Court  refused  to  entertain 
it,  on  the  ground  that  there  was 
not  then  any  indictment  found, 
nor  was  the  prisoner  at  that  time 
fully  committed  for  trial. 

(6)  6  fc  7  Will.  4,  c.  114,  S.S. 
That  section  enacts,  that  all  per- 
sons held  to  bail,  or  committed 


for  any  offence,  tfball  be  enticlcid 
to  haTC,  on  demand  (from  the 
person  who  shall  have  tiie  lawful 
custody  thereof))  copies  of  the 
examinations  of  the  witne$$ei  upon 
whose  depositions  they  have  been 
so  held  to  ball  or  committed^  on 
payment  of  a  reasonable  sum,  not 
exceeding  three  lialfpence  a  folio 
of  90  words. 
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LiTTLXDALE,  J.f  observed  that  the  prisoner  was  not 
charged  upon  the  coroner's  inquisition. 

V. 

Price  admitted  that  fact,  but  contended,  that  as  the  de-    Q^-enaceb. 
positions  related  to  the  body  of  the  person  whom  the  pri- 
soner was  charged  with  havmg  murdered,  they  were  so 
£ir  connected  with  the  case  as  to  be  within  the  intention 
of  the  Legislature,  and  the  spirit  of  the  act  of  parliament 

Payne  followed  on  the  same  side. 

Adolpkus  and  Clarisan,  for  the  prosecution,  opposed 
the  application,  on  the  ground  that  the  Court  had  no 
authority,  under  the  act  of  parliament,  to  order  copies  of 
depositions  taken  under  such  circumstances  to  be  furnished 
to  a  prisoner ;  and  further,  that  the  depositions,  though, 
in  fact,  returned  by  the  coroner,  were  not  legally  in  Court, 
so  as  to  give  the  Judges  any  power  over  them  (a). 

Price  replied. 

LiTTLEDALB,  J. — We  do  uot  decido  this  upon  the  par- 
ticular words  of  the  act  of  parliament.  It  rather  appears 
to  us  that,  under  the  act  of  parliament,  no  authority  is 
given  us  in  such  a  case ;  but  we  think,  from  the  general 
authority  we  have,  that  we  have  power  to  grant  the  ap- 
plication. We  need  not  argue  whether  the  coroner  could 
have  been  compelled  to  send  the  depositions  here ;  per- 

(«)  By  the  stat  7  Geo.  4,  c.64,  bind  witnesses  to  appear  to  give 

S.4,  it  is  provided,  that  every  endence  against  ike  party  charged; 

coroner,  upon  any  inquisition  be-  and  shall  certify  and  subscribe 

torthimi^tn,  whereby  any  person  the  evidence,  recognisances,  and 

shailbe  mdkied  for  manslaughter  ioquiution,  and  deliver  them  to 

or  murder,  or  as  an  accessory  to  the  proper  officer  of  the  court  in 

murder  before  the  fact,  shall  put  which  the  trial  is  to  be,  before  or 

in  writing  the  evidence  given  to  at  the  opening  of  the  court, 
the  jury  before  him,  Arc,  and  shall 
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1837.  baps  he  could  not :  but,  being  here,  it  appears  to  ub  that 
we  have  jurisdiction  over  them,  and  if  they  are  material 
to  the  ends  of  justice,  we  may  give  them.  The  question 
is,  whether  they  are  not  within  the  spirit  of  the  act.  If 
the  Legislature  had  had  its  attention  called  to  the  omission 
of  such  depositions,  would  they  not  have  included  them 
in  the  act  ?  But  we  think,  upon  the  general  authority  we 
have,  we  may  grant  this  application  if  we  consider  it  ma- 
terial to  the  interests  of  justice. 

CoLBRiDOEy  J. — ^My  decision  proceeds  upon  precisely 
the  same  grounds  as  my  Brother  Liiiledal^s.  I  only  wish 
to  protest  against  it  being  taken  as  my  opinion  that  we 
have  any  right  to  extend  the  meaning  of  an  act  of  parlia- 
ment to  anything,  because  we  may  suppose  that  if  the  at* 
tention  of  the  Legislature  had  been  called  to  the  subject 
they  would  have  included  it.  I  go  upon  the  general 
grounds  of  our  general  authority.  The  only  doubt  I  had 
was,  whether  the  depositions  were  properly  here,  so  as 
that  we  could  use  them.  But  I  do  not  think  we  have  any 
right  to  inquire  as  to  that :  we  find  them  here,  in  the  pos* 
session  of  our  officer,  and  we  have  a  right  to  deal  with 
them  in  our  discretion.  Supposing  these  depositions  had 
been  against  some  other  person  tried  a  year  ago  for  an 
offence  with  which  this  particular  prisoner  had  nothing  to 
do ;  yet|  if  we  had  them,  have  we  not  authority,  as  a  court 
of  justice,  if  we  think  it  essential  to  the  interests  of  justice, 
to  order  a  copy  of  them  to  be  given  to  him  ?  I  think  that 
we  have. 

Application  granted. 

Price  then  applied  to  their  Lordships  to  order  the  re- 
storation to  the  prisoner  of  a  small  sum  of  money,  a  watch, 
a  pencil  case,  and  a  pair  of  spectacles,  which  had  been 
taken  from  him  on  his  apprehension. 

Tub  Court  directed  the  money  to  be  given  to  the  pri- 
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toner,  but  declined  to  make  any  order  with  respect  to  the         1837* 
other  things  (a).  ^mT 

9, 

Adolphus  and  Clarksan,  for  the  prosecution.  aeeehacm. 

Price  and  Paynes  for  the  prisoner. 

[Attomies— PtV^iROfi,  and  HoblerJ] 

(«)  In  the  coane  of  the  trial  case,  was  ordered  by  the  Judges, 

of  the  prisoner,  a  quantity  of  pro-  'Hndtd^  L.  C.  J.,  Coleridge^  J.,  and 

perty  found  at  his  lodgings,  which  Coltman,  J.,  to  be  restored  to  him. 
WIS  not  at  all  connected  with  the 


BIFORB  XtORD   CHIEF  JUSTICE   TINDAL,    MR.  JUSTICE   COLE- 
RID6£,  MR.  JUSTICE  COLTMAN*  AND  MR.  RECORDER  LAW. 


THEi 


Rex  v.  James  Greenacre  and  Sarah  Gale.  ^    .,     , 

AprUiOth. 
\  first  count  of  the  indictmeDt  stated  that  the  prisoner  a.  wu  indicted 
James  Greenacre,  on  the  24th  of  December,  1886,  at  the  JJ^J.^er'Tf  b!, 
parish  of  Saint  Giles,  Camberwell,  &c.,  on  one  Hannah  '"^  c.  wu  in- 

.  dieted  for  re- 

Brown,  &c«,  did  make  an  assault,  and  with  his  hands  and  ceiving,  har- 
fists,  and  also  with  a  certain  piece  of  wood  which  he  the  ass^iting  a!, 
said  J.  G.  in  his  right  hand  then  and  there  had  and  held,  J^*"  J"^^"* 
the  said  H.  B.  in  and  upon  the  head  and  face  then  and  committed  the 
there  divers  times  feloniously  and  wilfully,  and  of  his  ma-  murder  afore- 
lice  aforethought,  did  strike  and  beat,  and  her  the  said  H.  ^ift'irth^'of- 
B.  down  to  and  against  the  ground,  feloniously  &c.  did  vio-  ^**  ®J  ^  ^** 
lently  cast  and  throw,  thereby  giving  to  her  divers  mortal  manslaughter, 
braises,  wounds,  and  contusions  in  and  upon  her  head  i^thttanding!' 
and  face,  and  that  he  with  a  certain  knife  which  he  held  >>«  ^^und  guilty 

'  as  accessary 

after  the  fact. 
Where  St  appears  that  one  person's  death  is  occasioned  by  the  hand  of  another,  it  is  for  that 
other  to  shew,  either  by  evidence,  or  by  inference  from  the  circumstances  of  the  case,  that  his 
offence  is  of  a  mitigated  character,  and  does  not  amount  to  the  crime  of  murder. 

When  a  penon  is  charged  as  accessary  after  the  fact  to  a  murder,  the  question  for  the  Jury  is, 
whether  such  person,  knowiug  the  offence  had  been  committed,  was  either  assisting  the  murderer 
te  cooccal  the  death,  or  in  any  way  enabling  him  to  evade  the  pursuit  of  Justice. 

D  2 
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1887.  in  his  right  hand,  her  the  said  H.  B.  in  and  upon  her  neck 
and  throat  divers  times  feloniously  &c.  did  strike,  cut,  and 
penetrate,  thereby  giving  to  her  upon  her  neck  and  throat 
divers  mortal  wounds,  and  of  which  said  mortal  wounds 
severally  before  mentioned  and  mortal  bruises  and  contu- 
sions she  then  and  there  died,  &c. 

The  second  count  stated  the  death  to  have  been  occa- 
sioned by  striking  with  the  hands,  fists,  and  piece  of  wood, 
and  casting  and  throwing  against  the  ground,  as  set  out  in 
the  first  part  of  the  first  count. 

The  third  count  was  confined  to  the  cutting  with  the 
knife  of  the  neck  and  throat,  as  set  out  in  the  latter  part 
of  the  first  count. 

The  charge  against  Sarah  Gale  was,  that  she,  well 
knowing  the  said  James  Greenacre  had  committed  the 
felony  and  murder  aforesaid,  feloniously  did  receive,  har- 
bour, and  assist  him. 

Both  pleaded  Not  guilty. 

Adolphus,  in  opening  the  case  for  the  prosecution,  stated 
that  he  should  not  use  the  statements  of  the  prisoners  as  a 
confession,  or  as  any  evidence  against  them ;  but,  on  the 
contrary,  should  treat  them  as  their  defence,  and  shew  by 
evidence  that  they  were  not  consistent  with  truth.  He 
stated  the  questions  to  be,  with  respect  to  the  prisoner 
Gale,  whether  she  received,  comforted,  and  assisted 
Greenacre,  and  whether  she  knew  or  had  good  reason  to 
believe  that  he  had  committed  the  murder. 

From  the  evidence,  it  appeared  in  substance  (in  addi- 
tion to  proof  of  the  finding  of  the  different  parts  of  the 
body,  and  the  peculiarities  which  identified  it  as  the  body 
of  Hannah  Brown),  that  the  prisoner  Greenacre  and  the 
deceased  became  acquainted  a  few  weeks  before  Christ- 
mas, 1836,  and  he  was  introduced  to  her  friends  as  a  per- 
son who  was  paying  his  addresses  to  her.  On  the  SSnd 
of  December  they  went  to  the  house  of  a  friend  of  hers 
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named  Davis,  where  they  sat  together  on  the  sofa,  and  after  183/. 
supper  Greenacre  said^  "  We  may  as  well  tell  our  intentions 
before  you,  as  we  are  not  children :  we  intend  to  get  mar- 
ried on  Christmas-day,  Sunday  morning,  at  half-past  ten, 
at  St.  Giles's,'*  and  an  arrangement  was  made  for  all  the 
parties  to  meet  near  the  church.  The  last  time  at  which 
Greenacre  and  the  deceased  were  seen  together  was  about 
two  o'clock  on  Saturday,  the  S4th  of  December,  when  they 
left  her  lodgings  in  a  hackney  coach.  In  the  evening  of 
that  day,  about  eleven  o'clock,  Greenacre  went  to  Davis's 
house,  and  asked  if  Mrs.  Brown  was  there.  He  was  in- 
formed that  she  was  not.  He  then  said  that  he  had 
broken  off  the  match,  having  found  out  that  Mrs.  Brown 
had  no  property,  and  it  would  not  do  to  plunge  themselves 
bto  poverty.  He  was  asked  to  walk  in,  but  declined,  and 
seemed  agitated.  It  appeared,  also,  that  Greenacre  gave 
to  other  persons  different  accounts  of  the  reason  why  he 
had  broken  off  the  match.  It  was  further  proved  that 
Greenacre  and  Gale  lived  together  at  No.  6,  Carpenter's 
Buildings,  Camberwell,  and  that  Gale  was  seen  in  the 
front  garden  coming  from  the  house  about  seven  in  the 
e?ening  of  the  day  after  Christmas-day.  A  witness  stated 
that  on  that  day  she  saw  Gale  at  the  house,  and  said  to 
her,  **  I  thought  you  were  out  yesterday,  as  I  saw  the  win- 
dows closed  ;"  to  which  she  replied,  **  No,  I  was  not  out, 
bat  Mr.  Greenacre  went  to  dine  with  a  friend  in  Mon- 
moudi-street.''  It  was  also  proved  that  about  a  week  after 
Christmas  Greenacre  employed  a  man  and  a  boy  to  carry 
tome  boxes  on  a  truck  from  No.  6,  Carpenter's  Buildings, 
and  having  fastened  them  on  the  truck,  said,  appearing 
much  agitated,  **  Now  all's  right,  I'm  going  to  leave  the 
country  ;*'  upon  which  Gale,  who  was  standing  near,  said, 
"  Now,  you  have  done  for  yourself."  It  was  also  sworn 
that  the  sack  in  which  the  body  was  found  belonged  to  a 
person  named  Ward,  who  was  in  the  habit  of  sending 
shavings  in  it  to  the  deceased,  and  that  it  was  missed  about 
Christmas  from  a  manger  where  it  was  kept,  Greenacre 
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1837.  having  been  on  the  premises  about  a  week  before.  On  the 
2Snd  of  December,  Gale  took  lodgings  at  a  house  in 
Portland-street,  Walworth,  where  Greenacre  came  to  see 
her,  and  where  he  dined  with  her  on  Christmas-day.  Gale 
was  proved  to  have  pawned  some  things  belonging  to  the 
deceased,  and  among  them  a  handkerchief,  on  which  were 
stains  of  blood.  Evidence  was  then  given  of  the  circum- 
stances attending  the  apprehension  of  Greenacre,  and  also 
of  various  statements  made  by  him  with  respect  to  the 
disposal  of  different  parts  of  the  body  of  the  deceased. 

Greenacre's  statement  made  before  the  magistrates  was 
then  read  in  evidence.    It  was  as  follows: — 

**  There  have  been  many  direct  falsehoods  given ;  the 
key  I  have  had  twenty  years;  I  did  not  tell  her  brother 
that  we  had  had  words ;  I  told  him  dbtinctly  that  we  had 
no  words  on  the  subject ;  I  questioned  her  about  the  pro- 
perty, and  I  found  that  she  was  a  loose  woman ;  she  had 
put  up  two  silk  gowns  to  me  at  a  tally-shop ;  there  had 
been  duplicity  on  both  sides ;  there  are  many  coinciding 
circumstances  that  may  perhaps  cost  me  my  life ;  one  of 
the  witnesses  has  stated  that  I  helped  her  to  move  her 
boxes  on  Saturday ;  that  is  true ;  I  had  this  female  lodging 
in  a  room,  and  she  washed  and  cooked  for  me ;  I  gave  her 
notice  to  leave  previous  to  Mrs.  Brown's  coming  home, 
and  she  left ;  Mrs.  Brown  came  down  to  my  house  on 
Saturday  night ;  she  was  rather /rtf#A,  from  drinking  in  the 
morning ;  in  treating  the  coachman  she  had  made  herself 
Jreih;  then  at  night,  being  Christmas  eve,  she  insisted  on 
having  some  rum,  and  had  a  great  deal  to  her  tea;  I 
thought  that  a  favourable  opportunity  to  press  her  for  a 
statement  of  her  circumstances,  and  she  seemed  reluctant 
to  give  me  any  answer;  and  I  told  her  that  she  had  often 
dropped  insinuations  in  my  hearing  about  having  property 
to  go  into  business,  and  she  bad  said  that  she  could  com- 
mand SOO/.  or  400/L  at  any  time ;  I  told  her  I  had  made 
some  inquiry  relative  to  her  character,  and  I  had  ascer- 
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Uined  that  she  had  been  to  Mr.  Smith's  in  Long  Acre,  a 
taIly-shop»  to  endearour  to  procure  silk  gowns  in  my  name ; 
when  I  put  those  questions  to  her,  she  put  on  a  feigned 
laugh,  and  retaliated,  hy  saying  she  thought  I  was  deceiv- 
ing her  by  misrepresenting  the  extent  of  my  own  property; 
during  this  conversation  she  was  reeling  backwards  and 
forwards  in  her  chair,  which  was  on  the  swing;  and,  as  I 
am  determined  to  adhere  strictly  to  the  truth,  I  must  say 
that  I  put  my  foot  to  the  chair ;  it  was  just  after  we  had 
concluded  tea,  and  she  went  back  with  great  violence 
against  a  chump  of  wood  that  I  had  been  using  of,  and 
that  alarmed  me  very  much ;   I  went  round    the  table, 
and  took  her  by  the  hand,  and  kept  shaking  her,  and  she 
appeared  entirely  gone ;  as  it  regarded  my  own  feelings, 
it  is  impossible  for  me  to  give  anything  like  a  description, 
from  the  agitation  I  was  in  at  the  time ;  during  this  state 
of  excitement  I  deliberated,  and  came  to  the  determination 
of  concealing  her  death  in  the  manner  it  has  been  already 
laid  before  the  world ;  I  thought  I  might  be  more  safe  that 
way,  than  if  I  gave  an  alarm  of  what  had  occurred,  because 
if  I  had,  I  thought  I  might  be  considered  her  murderer; 
no  other  individual  had  the  least  knowledge  of  what  I  have 
now  stated  ;  this  female,  who  is  here,  I  perfectly  exonerate ; 
she  was  away  from  the  house;  this  took  place  in  Carpenter's 
Buildings,  Camberwell ;  some  days  afterwards,  #hen  I  had 
put  away  the  body,  I  called  on  this  woman,  and  solicited 
her  to  return  to  her  apartment  again  ;  as  regards  her  things 
and  her  trunks,  I  told  this  woman  that,  as  she  had  left 
them  there,  we  would  pledge  them;  the  whole  of  them 
fetched  about  3L;  I  do  not  know  any  thing  more  that  I 
have  got  to  say ;  she  had  eleven  sovereigns  and  two  or 
three  shillings ;  that  is  a  true  statement  of  the  facts;  it. 
was  Christmas  eve  it  happened ;  we  had  tea  about  seven  or 
eight  o'clock,  and  it  was  that  evening  I  called  on  Mrs^s 
Davis  to  stop  their  going  to  church  ;  there  was  no  quarrel 
at  all." 
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1837.  Gale's  examination  was  also  read,  as  follows : — *'  I  have 

nothing  to  say ;  I  know  nothing  about  it ;  I  was  not  at 
Camberwell  at  that  time ;  those  two  rings  that  was  taken 
from  me,  one  of  them  I  gave  5s.  6d.  for  in  the  city*  twelve 
months  ago,  and  the  other,  my  little  boy,  who  was  digging 
in  the  garden,  found,  with  a  half  sovereign,  two  half-crowns, 
and  a  five-shilling  piece,  and  sixpenny  worth  of  halfpence ; 
the  ear-drops  have  been  my  own  for  this  seven  or  eight 
years ;  in  regard  to  the  shoes,  Mrs.  Andrews  gave  me  the 
ticket,  and  the  other  ticket  I  found  in  the  street  near  our 
own  house ;  Mr.  Greenacre  told  me  I  must  leave  his  house 
a  fortnight  before  Christmas,  but  I  could  not  suit  myself 
with  lodgings  till  the  Wednesday  or  Thursday  following  ; 
I  returned  back  on  Monday-week  following  the  Thursday ; 
he  said  the  correspondence  was  broken  off  between  hini 
and  Mrs.  Brown,  and  he  wished  me  to  come  back  again ; 
that  is  all  I  have  to  say.*' 

On  a  further  examination,  the  prisoner  Greenacre  said, 
**  It  was  an  accident,  but  a  very  melancholy  and  unfor- 
tunate one  as  ever  befel  man/* 

The  prisoner  Gale  said  nothing. 

Medical  witnesses  were  then  called,  the  chief  of  whom 
was  Mr.  Girdwood,  the  surgeon  oF  the  parish  of  Padding- 
ton,  whose  evidence  went  to  shew  that  the  statement  of 
Greenacre  was  inconsistent  with  the  appearances  presented 
on  examination  of  the  different  parts  of  the  body. 

Pi^ice,  for  the  prisoners,  then  addressed  the  jury. — ^The 
concealment  of  the  body  by  the  male  prisoner,  however 
atrocious,  must  not  lead  you  to  conclude  that  the  crime  of 
murder  was  committed  by  him,  though  concealment  is  in 
general  a  diflScult  thing  to  get  over.  To  the  last  moment 
at  which  they  were  seen  together  the  deceased  and  he 
were  on  the  most  cordial  terms ;  the  banns  had  been  pub- 
lished, and  the  wedding  fixed,  and  her  friends  invited  to 
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be  present  at  it.  Is  it  possible,  under  such  circumstancesi  1837. 
that  a  murder  could  have  been  contemplated?  If  eye- 
witnesses could  have  been  produced,  most  probably  they 
would  have  proved  a  case  of  manslaughter  and  negatived 
the  charge  of  murder.  Have  they,  on  the  part  of  the 
prosecution,  proved  that  there  was  any  malice  ?  What 
possible  motive  could  he  have  had  for  destroying  her? 
The  tangible  property  was  to  a  very  small  amount,  and 
could  not  furnish  a  suflScient  motive.  He  might  have  got 
all  her  property,  small  or  large,  by  marriage.  Is  that  a 
case  of  murder  for  lucre  or  homicide  for  gain?  Was  there 
any  malice--any  old  grudge  ?  They  had  only  been  ac- 
quainted a  very  few. weeks.  There  is  no  evidence  of  any 
thing  like  a  quarrel  at  any  time.  It  is  a  case  of  circum- 
stantial evidence  only,  and  circumstantial  evidence  has 
itself  committed  murder.  Men  have  been  hanged  upon 
presumptive  evidence,  and  it  has  been  afterwards  dis- 
covered that  they  were  innocent.  If  the  prisoner's  state- 
ment be  true,  it  is  homicide  per  infortunium ;  but  if  she 
was  not  really  dead,  but  he  thought  she  was,  and  ignor- 
antly  though  brutally  cut  her  throat,  under  all  the  circum- 
stances, it  would  be  manslaughter  only,  because  there 
would,  in  such  a  case,  be  no  intention  to  kill.  The  sack 
is  the  only  evidence  on  which  the  other  side  rely  as  shew- 
ing that  premeditation  which  is  necessary  to  constitute 
murder.  Mode,  place,  and  time,  all  tend  to  shew  the  im- 
probability of  a  murder  having  been  committed.  As  to 
the  female  prisoner,  I  submit  that  there  is  not  the  slightest 
evidence  against  her.  Before  she  can  be  convicted,  you 
must  be  satisfied  that  she  had  a  perfect  knowledge  that 
the  male  prisoner  had  committed  murder.  If  he  was 
guilty  of  manslaughter  only,  she  must  be  acquitted  alto- 
gether. 

TiKDAL,  C.  J.,  in  the  course  of  his  summing  up,  said, — 
It  will  not  be  necessary,  in  order  to  find  the  prisoner  Gale 
guilty  of  the  offence  with  which  she  is  charged,  that  the 
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1837-  prisoner  Greenacre  should  have  been  guilty  oF  murder ; 
but  if  he  was  guilty  of  another  felony,  viz.  the  offence  of 
manslaughter,  if  she  consorted  with  himj  and  knowing  that 
he  had  committed  the  offence,  assisted  in  any  way  to 
screen  him  from  the  hand  of  justice,  it  will  be  sufficient, 
[His  Lordship  read  the  evidence,  and  then  said]— As 
to  the  prisoner  Greenacre  the  question  is,  whether  the 
offence  amounts  to  murder,  or  whether  it  is  a  manslaughter 
of  an  aggravated  description ;  for,  after  his  statement  put 
in  on  the  part  of  the  prosecution,  it  seems  impossible  to 
say  that  it  is  a  less  offence,  unless  you  take  a  very  differ- 
ent view  of  the  statement  than  that  which  would  naturally 
strike  the  mind  on  reading  it.  There  are  several  princi- 
ples of  law  relating  to  this  subject,  one  of  which  is  per- 
fectly clear,  viz.  that  where  it  appears  that  one  person's 
death  has  been  occasioned  by  the  hand  of  another,  it 
behoves  that  other  to  shew  from  evidence,  or  by  inference 
from  the  circumstances  of  the  case,  that  the  offence  is  of  a 
mitigated  character,  and  does  not  amount  to  the  crime  of 
murder.  As  to  the  female  prisoner,  you  will  have  to  say 
whether  she  was  either  assisting  him  to  conceal  the  death, 
or  in  any  way  enabling  him  to  evade  the  pursuit  of 
justice. 

The  jury  found  Greenacre  guilty  of  the 

murder,  and  Gale  of  being  accessary  after 

the  fact. 

AdolphuSi  ClarisoUf  and  Bodkin^  for  the  prosecution. 

Price  and  Payne,  for  the  prisoners. 

[Attomies— Pa/moii,  and  Hobler.^ 

The  prisoner  Greenacre  wss  aubseqaently  ezecated,  and  the  prisoner 
Gale  wss  transported  for  Hfe. 
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BEFORE  MR.  BARON  PARKB  AND  MR.  JUSTICE  PATTE60N. 


Rex  v.  Joseph  Blackson,  George  Walker,  and  Rose 

Chambers.  Juneim. 

XHE  prisoners,  Blackson  and  Walker,,  were  indicted  Aeountcbarg- 
for  feloniously  breaking  and  entering  the  dwelling-house  wiuTMng  ac- 
of  Sarah  Harris,  and  stealing  therein  a  great  quantity  of  ^^^^[?bc 
Talaable  property.    The  second  count  of  the  indictment  i^^^^  ^^  . 

a  count  chai^og 

charged  that  Rose  Chambers,  single  woman,  before  the  him  with  being 
felony  and  housebreaking  aforesaid  was  done  and  com-  thr&ctuithe 
mitted  in  form  aforesaid,  &c.,  feloniously  and  maliciously  '^J^^^^y*  ^ 
did  incite,  procure^  and  counsel,  hire  and  command,  the  cutor  cannoi  be 
said  Joseph  Blackson  and  George  Walker  the  felony  and  ^^upon 
housebreaking  aforesaid,  in  manner  and  form  aforesaid,  to  p^^d  \7the 
do  and  commit,  contra  formam,  &c.     The  third  count  ptrtymaybc 

found  guilty  on 

charged  that  the  said  Rose  Chambers,  well  knowing  the  both. 
said  J.  B.  and  G.  W.  to  have  done  and  committed  the 
felony  and  housebreaking  in  the  first  count  above  men- 
tioned in  manner  and  form  aforesaid,  afterwards,  and  after 
the  felony  and  housebreaking  aforesaid  was  so  done  and 
committed  as  aforesaid,  to  wit,  &c.,  them  the  said  J.  B.  and 
G.  W.  feloniously  did  receive^  harbour^  and  maintain^ 
against  the  statute  &c.,  and  against  the  peace  &c. 

C  PhiUips,  for  the  prisoners,  before  any  evidence  had 
been  given,  submitted  to  the  Court  that  the  prosecutor 
ought  to  be  put  to  his  election  as  to  which  of  the  charges 
against  the  woman.  Chambers,  he  would  proceed  upon. 
He  contended  that  these  counts  ought  not  to  have  been 
joined,  but  that,  having  been  included  in  the  same  indict- 
ment, he  was  entitled  to  put  the  prosecutor  to  his  election. 
Rex  V.  Galloway,  1  Moody,  Crown  Cases,  S34,  and  Rex 
V.  Madden^  ibid.  217. 
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ParkEi  B. — If  the  prosecutor  be  compelled  to  elect 
upon  which  count  he  shall  proceed,  and  the  prisoner  be 
acquitted,  that  would  prevent  a  trial  on  the  charge  which 
was  abandoned,  as  then  a  verdict  of  Not  guilty  must  be 
entered.  It  would  have  been  improper  to  have  presented 
two  indictments  to  the  Grand  Jury,  and  the  usual  course 
is  to  include  counts  like  these  in  the  same  indictment. 

The  Court,  after  some  further  observations,  postponed 
the  trial,  in  order  to  consider  the  objection  in  the  mean- 
time.    On  the  prisoners  being  again  put  at  the  bar, 

Parke,  B.  said^— I  have  no  doubt  that  these  counts 
against  the  female  prisoner  are  properly  joined,  and  that 
there  is  a  great  difference  between  this  case  and  those 
cited  by  Mr.  Phillips.  The  reason  why  counts  ought  not 
to  be  joined  in  an  indictment  against  a  prisoner  for  steal- 
ing and  also  for  receiving,  is  because  they  are  in  fact 
totally  distinct  offences,  and  a  prisoner  cannot  be  found 
guilty  of  both.  But  in  cases  where  two  charges  are  not 
repugnant,  they  may  be  properly  joined^  as  in  indictments 
for  forgery,  where  one  count  is  inserted  for  the  forging, 
and  another  for  the  uttering  the  forged  instrument.  In 
such  a  case,  the  prisoner  might  be  convicted  of  both 
charges,  and  here  also  a  conviction  on  both  counts  might 
take  place.  The  two  facts  charged  form  parts  of  one  and 
the  same  transaction ;  and  cannot  possibly  embarrass  or 
confuse  the  prisoner  in  making  his  defence.  The  prose- 
cutor cannot  therefore  be  put  to  his  election,  and  the  trial 
must  go  on.  A  case  has  been  shewn  to  me  by  the  officer 
of  this  court,  in  which  a  party  was  indicted  for  receiving 
goods,  and  also  for  receiving,  harbouring,  and  comforting 
the  felons,  and  the  prisoner  was  convicted. 

Patteson,  J. — ^With  respect  to  electing,  there  is  a  case 
in  which  a  man  was  indicted  for  a  rape  committed  by  him- 
self and  also  for  aiding  and  assisting  another  party  to 
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commit  the  like  oSence,  on  both  of  which  charges  he  was 
coDvicted,  and  the  judges  held  the  conviction  proper^ 
though  the  prosecutrix  had  not  been  put  to  her  election^ 
that  having  been  urged  and  refused  at  the  trial  (See 
Folke'9  Case,  1  Moody's  C.  C.  854). 

The  case  for  the  prosecution^  and  for  the  prisoners 
having  been  gone  through, 

Parkk,  B.  in  summing  up  to  the  jury,  said, — It  was 
objected  that  the  counts  charging  the  female  prisoner, 
both  as  accessary  before  and  after  the  felony  alleged  to 
have  been  committed  by  the  other  prisoners,  ought  not  to 
have  been  joined,  or,  at  all  events,  that  the  Court  ought  to 
put  the  prosecutor  to  his  election,  that  is,  to  abandon  one 
charge  and  confine  himself  to  proof  of  the  other.  On 
consulting  with  my  learned  brother,  we  are  both  of  opi- 
nion, that  in  all  cases  in  which  a  prisoner  is  charged  in 
one  count  of  the  indictment  as  an  accessary  before  the 
fact,  and  in  another  count  as  an  accessary  after  the  fact  to 
the  same  felony,  no  prejudice  can  accrue  to  the  prisoner 
in  being  put  upon  his  trial  on  both  charges,  and  the  pro- 
secutor cannot  be  called  upon  to  elect  upon  which  charge 
he  will  proceed,  it  being  all  one  transaction,  and  it  being 
beyond  dispute  that  the  two  counts  may  be  legally  joined. 
And  we  have  not  come  to  this  decision  without  giving  the 
subject  due  consideration,  because  what  we  decide  here 
will  form  a  precedent  which  will  determme  the  course  of 
similar  cases  in  future. 

Verdict — Blackson  and  Walker,  Guilty ;  Rose 
Chambers,  Not  guilty. 

C.  PkiUipSt  for  the  prisoners. 
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BBFORB  MR.  SERJEANT  ARABIN. 


JwaeUih. 
A  pciMNif  by 


Rbz  r«  Joseph  Small. 

J/HE  priflooer  was  indicted  for  stealing  on  the  27th  of 

April  Slbs.  6os.  of  cheese,  Talue  2f.  lOd.,  and  two  shQlings 

t  to      and  two-pence,  of  the  goods  and  monies  of  Robert  Lang^ 

•end  by  hit  icr^    ^ 

TWt,  to  a  purti-   OOn. 


foodL?^  ^  ^y  D*™ed  Mayor,  who  was  in  the  serrioe  of  the 

^"•f^^'-ijf-  prosecutor,  a  cheesemonger  in  Calthorpe  Place,  Gray's 
ft  crowo-iiiMc.  Inn  Lane,  stated  that  about  ten  at  night  of  the  27th  April, 
not  Che  MT^t,  ^^^  prisoner  came  to  the  shop  and  ordered  about  Slbs.  of 
u!^  ^^  Cheshire  cheese  to  go  to  No.  46,  Regent  Square,  to  a  per- 
witb  cbe  goods  son  of  the  name  of  Edmonds;  it  was  to  be  taken  directly 
giving  bim  «  AS  they  Wanted  it  for  supper,  and  the  lad  was  to  take  with 
boTidbfcb^er-  ^^  change  for  a  crown-piece ;  the  lad  told  him  they  did  not 
wards  was  serve  Edmouds  ;  the  prisoner  replied  "  No,  but  they  told 
b«L  Botb  tbe  me  to  Call  and  order  the  cheese  as  I  passed  by."  The 
g^r^^^^ore      master  cut  the  cheese,  which  came  to  2s.  l(kf.,  and  gave  it 

h^dno^^l  ^  ^^^  ^^  ^^^^  **•  *^  change*  When  the  lad  was  near 
rity  to  part  Regent  Square  the  prisoner  met  him  and  said,  **  Oh,  you 
or  cbange  witb-  have  got  the  chcesc  !**  The  lad  said, "  Yes.**  The  prisoner 
Ae^n.'Jlece  •"^»  "'  forgot  to  Order  sixpence-worth  of  eggs ;  if  you 
io  paymeot,  will  give  me  the  change  and  the  cheese  I  will  pay  you.** 
former  admitted  He  then  gavc  the  lad  a  crown,  and  the  lad  went  back  for 
ed  to  wirtbt  *  ^I^c  eggs ;  the  crown-piece  turned  out  to  be  a  bad  one ; 
goodf,  and         ()je  ]|^d  ^^  ii^^l  3|.  (h^  ^i^^  Y^^  ^^1^  ;|.  j^^  believed  it  to  be 

never  expected 

tbem  back  a  good  One.  On  his  cross-examination  by  Prfc^  for  the 
tiMt'tbroffence  prisoner,  he  said,  ''  If  I  had  gone  to  Edmonds's  I  should 
u^oy?^^  have  left  the  things  (here,  but  I  should  not  have  left  the 
change  without  the  money ;  my  master  was  not  in  the  shop 
when  the  prisoner  came  in;  master  and  I  went  to  the 
house  to  change  the  crown-piece,  not  to  get  back  the 
goods.'*  On  his  re-examination  by  Bodkin  for  the  prose- 
cution, he  said,  *'  I  had  no  discretion  to  serve  customers 
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without  payment  unless  my  master  knew  them ;  I  bad  no         1337. 

aathority  to  part  with  these  goods  unless  I  received  the 

crown-piece***    The  master  was  called  as  a  witness,  and 

said  that  the  lad  had  no  authority  to  part  with  the  cheese 

or  the  change  except  in  exchange  for  a  crown-piece.     On 

hb  cross-examination  he  said,  **  My  intention  was  to  sell 

the  goods,  and  if  I  received  the  crown  I  should  be  obliged 

to  furnish  the  difference ;  I  never  expected  the  goods  back 

again ;  he  had  no  authority  to  part  with  the  change  nor 

the  goods  without  payment.'* 

It  was  proved  that  the  name  of  Edmonds  was  on  the 
door  of  the  house  No.  46,  in  Regent  Square,  but  the  pri- 
soner was  not  sent  by  any  person  from  that  house  for  the 
goods. 

Bodkin^  for  the  prosecution,  relied  on  the  limited  and 
restrained  authority  given  to  the  lad,  as  shewing  that  there 
was  no  parting  with  the  property. 

Price,  for  the  prisoner,  contended,  on  the  authority  of 
Rex  V.  Parkes  (a),  and  other  cases  in  Roscoe's  Digest  of 
the  Criminal  Law  (6),  that  the  offence  of  the  prisoner  did 
not  amount  to  felony,  but  was  only  a  misdemeanor. 

Bodkin,  contra,  referred  to  Wiliinis  case  (c),  as  shewing 
the  dbtinction  on  which  he  relied,  viz.  the  absence  in  the 


(a)  2  East,  P.  C.  671 ;  2  Leach,  possession  of  the  servant  was  the 

614.  possession  of  the  master,  which 

(6)  P.  495  et  seq.  could  not  be  divested  by  a  tortious 

(c)  2  East,  P.  C.  673 ;  1  Leach,  taking  from  the  servant ;  that  tlus 

5220;  Roscoe,  p.  493.    In  that  rule  held  in  all  cases  where  ser- 

caie  Mr.  Justice  Gould,  in  stating  vants  had  not  the  absolute  domin- 

thereasonsof  the  judgment,  laid  ion  over  the  property,  but  were 

down  the  following  rules  as  clear-  only  entrusted  with  the  care  or 

Ij  settled  :  that  the  possession  of  custody  of  it  for  a  particular  puf- 

personal  chattels  follows  the  right  pose, 
of  property  in  them ;  that  the 
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aerrant  of  a  disposing  power  enabling  him  to  part  with  the 
property.    He  also  cited  Pratt s  case^  Moody,  C.  C.  R. 

Mr.  Serjeant  Arabin  told  the  jury,  that  if  they  thought 
the  8er?ant  had  an  uncontrolled  authority  to  part  with  the 
cheese  and  the  change,  then  it  would  be  their  duty  to  find 
the  prisoner  not  guilty ;  but  if  they  should  be  of  a  con- 
trary opinion,  then,  in  his  judgment,  it  amounted  to 
larceny.  He  further  stated  that,  in  consequence  of  the 
observations  made  by  Mr.  Pn'c^  in  a  previous  case,  and  of 
its  being  stated  that  there  was  a  difference  of  opinion  at 
the  bar  upon  the  subject,  he  looked  at  the  depositions  and 
formed  his  opinion  that  it  was  a  larceny ;  and  also  sub- 
mitted the  depositions  to  the  learned  Judges  in  the  adjoin- 
ing Court,  Mr.  Baron  Parke  and  Mr.  Justice  Patteson^ 
who  agreed  with  the  opinion  he  had  formed  after  looking 
into  the  cases  upon  the  subject.  The  learned  Serjeant 
afterwards  said  to  the  jury — '*If  you  think  it  was  a  pre- 
concerted scheme  to  get  possession  of  the  property  with- 
out giving  anything  for  it,  and  that  the  boy  had  the 
limited  authority  only,  then  you  will  find  the  prisoner 
gmlty." 

Verdict— Guilty  (a). 
Bodkin^  for  the  prosecution. 
/Vtce,  for  the  prisoner. 

(o)  The  prisoner  had  been  pre-  aboTe  offence  sentenced  to  be 

viouaiy  convicted  of  uttering  a  transported  for  seven  years,  to 

counterfeit  half-crown,  and  sen-  commence  from  the  expiration  of 

fenced  for  that  offience  to  a  year's  the  year's  imprisonment, 
imprisonment,  and  he  was  for  the 
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1837. 

Rex  €.  Agnes  Hamilton.  j^^^  ^^^^ 

L  HE  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  A  man  went  to 
c. S9,  8. 12t  for  stealing  in  the  dwelling-house  to  the  value  tUute,  having*' 
of  five  pounds.     The  prosecutor  had  met  the  prisoner,  l^^^^^^^^"" 
who  was  a  woman  of  the  town,  in  the  street,  about  twelve  »We;  the  wo- 
0  clock  at  night,  and  she  mduced  him  to  go  to  a  house  watch  while  the 
with  her,  where  they  were  shewn  into  a  room,  for  which  ^Heid^iht^^ 
the  prosecutor  paid,  it  being  his  intention  to  pass  the  ^J^t^^^^ITi-^" 
night  there.    He  fastened  the  door  of  the  f  room,   and  in  the  dwelling- 
took  his  watch  from  his  fob  and   put  it  into  his  hat,  ofateaiingfrom 
which  he  placed  upon  the  table.     He  then  undressed  and  **  P*"®°' 
got  into  bed,  and  the  prboner  did  the  same,  leaving  the 
light  burning.    Prosecutor  went  to  sleep,  but  about  half 
past  one  he  was  awoke  by  the  servant  of  the  house,  who 
asked  him  if  his  things  were  all  right.  On  being  aivoke,  he 
discovered  that  the  prisoner  had  gone,  and  on  looking  into 
his  hat,  he  missed  his  watch.  The  owner  of  the  house  had 
heard  somebody  go  down  stairs  and  open  the  street  door 
and  go  out,  and  he  immediately  sent  up  his  servant  to  see 
if  all  was  right.     The  prisoner  was  missed,  and  there  were 
only  two  other  persons  in  the  house.     Next  morning  the 
prosecutor  gave  information  against  the  prisoner,  and  in 
six  days  afterwards  she  was  apprehended.    She  said  she 
had  left  the  watch  at  another  house,  that  the  prosecutor 
had  no  money  to  give  her,  and  had  offered  her  his  ring, 
which  she  had  refused.     This  the  prosecutor  admitted. 
The  watch  was  worth  eight  pounds. 

There  were  no  counsel  in  the  case,  but  it  was  suggested 
to  the  Court  that  this  was  not  a  case  within  the  statute,  as 
the  property  was  not  under  the  protection  of  the  house, 
which  was  essential  to  support  the  indictment,  but  under 
the  protection  of  the  person  of  the  prosecutor,  in  which 
case  the  prisoner  was  entitled  to  be  acquitted. 

PARKE,B.,andPATTEsoN,J.,  thought  the  point  worthy 
VOL.  VIII.  E  M.  p. 
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of  consideration ;  and  having  looked  into  the  cases,  said 
that  Rex  ▼.  Taylor^  (Russ.  &  Ryan,  418)»  was  an  autho- 
rity in  support  of  the  present  indictment.  They  there- 
fore were  of  opinion,  that,  under  the  circumstances,  and 
the  prosecutor  having  been  asleep  when  the  watch  was 
taken  by  the  prisoner,  it  was  sufficiently  under  the  pro- 
tection of  the  house  to  bring  it  within  the  statute. 


Verdict— Guilty  (a)- 


(a)  See  Oioen'f  cme^  2  East,  P. 
C.  c.  16,  p.  645 ;  Cattledin^i  aue, 
Id.  645,  646;  and  WattonU  case, 
Id.  680,  681.  It  would  appear, 
thathadthe  prosecutor  been  awake 
instead  of  asleep,  in  Tt^lor't  case, 


the  property  was  sufficiently  within 
his  personal  control  to  render  the 
stealing  of  it  a  stealing  from  the 
person,  and  that  an  indictment 
under  the  special  enactment  would 
not  have  been  sustainable. 


It  It  the  pncdce 
At  the  Central 
Criminal  Court 
not  to  try  an 
Indictment  for 
perjury  ariiing 
out  of  a  civU 
•nit  while  that 
rait  ia  in  any 
way  undeter- 
mined, except 
in  catei  where 
the  Court  in 
which  it  U 
pending  pott- 
ponea  the  de« 
daion  of  it  in 
order  that  the 
criminal  chaige 
may  be  flrat 
diipoaed  of. 


r£x  v.  ashburn. 
Rex  v.  Simmons. 

Perjury.— C.  PkUUps  and  Clartson  applied  on  the 
part  of  the  defendants  in  these  two  cases,  who  were  seve- 
rally indicted  for  perjury  as  witnesses  in  a  cause  tried  in 
the  sheriff's  court  of  London  before  Mr.  Serjeant  Arabin, 
to  have  the  trial  of  the  indictments  postponed,  on  the 
ground  that  a  rule  nisi  for  a  new  trial  which  had  been  ob- 
tained in  the  cause  had  not  yet  been  argued.  They  stated 
that  it  had  been  the  uniform  practice  of  the  late  Recorder 
of  London,  Mr.  Knowlys,  never  to  try  a  case  of  perjury 
while  the  cause  out  of  which  it  arose  was  in  any  way 
undetermined. 

The  application  was  opposed  by  Bodkin  and  C  C.Janes, 
for  the  prosecution,  on  the  ground  that  the  rule,  which 
was  obtained  on  the  first  day  of  Easter  Term,  and  which 
might  have  been  disposed  of  at  once,  had  been  postponed 
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till  Michaelmas  Term  on  the  application  of  the  defendants 
in  the  causes,  expressly  in  order  to  give  time  for  the  trial 
of  the  charge  of  perjury  in  the  mean  time.  They  did  not, 
however,  say  any  thing  in  denial  of  the  statement  as  to  the 
uniform  practice  of  the  late  Recorder. 

Parke,  B.  said — This  case  must  be  decided  according 
to  the  practice  stated  on  the  one  side,  and  not  denied  on 
the  other.  We  shall  regulate  ourselves  by  the  practice  of 
the  late  Recorder  of  London.  The  Recorder  tries  a 
great  many  more  cases  of  this  description  than  we  do, 
because  it  has  been  the  general  practice  for  the  Recorder 
and  not  the  Judges  to  try  cases  of  misdemeanor  (a). 

Trial  of  the  indictments  ordered  to  be  postponed,  on 
the  understanding  that  the  rule  for  a  new  trial  of  the  civil 
action  should  be  peremptorily  argued  in  the  ensuing 
Term  (6). 

Bodiifif  and  C.  C  Jones,  for  the  prosecution. 
C  Phillips,  and  Clarisong  for  the  defendants. 
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(a)  Tbe  reason  of  the  practice 
was  not  adverted  to,  either  at  the 
Bar  or  by  the  Bench.  It  is,  we 
imdentaDd,  that  so  long  as  the 
case  IS  undecided,  the  plaintiff  and 
defendant,  who  might  be  witnesses 
OB  the  trial  for  peijury,  have  a  di- 
reet  interest  in  giving  their  evi- 
dence, which  they  would  not  have 
after  the  case  was  finally  dedded. 

(h)  Mr.  Justice  LUUedak,  in 
Michaelmas  Term,  enlarged  until 
Hilary  Term  the  role  for  a  new 


trial,  in  order  that  the  indictmenU 
might  be  tried  before  it  should 
come  on  for  argument;  and  in 
consequence  they  appeared  in  the 
paper  both  in  the  December  and 
January  Sessions,  at  which  latter 
the  recognizances  entered  into  by 
the  defendanU  for  their  appear- 
ance were  respited  by  consent 
sine  die,  the  parties  having  come 
to  some  arrangement  of  all  the 
matters  in  dispute. 


1837. 
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CASES  AT  NISI  PRIUS, 

COURT  OF  KING'S  BENCH. 

Sittings  after  HUary  Term,  1836. 

BEFORE  MR.  JUSTICE  WILLIAMS^ 

(Who  sat  for  the  Lord  Chief  Justice). 


Field  and  Another  v.  Woods  (a). 
Feb.  16M.       ^^ 
Where  a  party     X  HE  first  count  in  the  declaration  stated  that  the  defen- 

UoDona*btnk.  da^^  <>«  ^^e  12th  day  of  June,  1835,  made  his  certain 

er't  check,  on  ^p^ft  q,.  order  in  writing  for  the  payment  of  money,  com- 

it  was  post-  monly  called  a  check  on  a  banker,  and  directed  the  same 

not  therefore  be  to  Messrs.  Williams,  Deacon,  Labouchere,  Thornton,  and 

^mdJ'^if!^'  ^^'»  *"d  thereby  required  them  to  pay  to  Mn  Wickings 

able  against        or  order  30/.,  and  then  delivered  the  said  draft  or  order 

bim  under  the 

provisions  of  the  to  Mr.  Wickings,  who  then  transferred  and   delivered 

is'not'necessary   the  same  to  the  plaintiffs ;  and  the  said  plaintiffs  then  be- 

**'j"f  •^?"^f     came  and  were  and  are  the  lawful  bearers  and  holders 

plead  the  net 

specially,  but  he  of  the  said  draft  or  order;  and  that  the  said  Messrs.  Wil- 
evidence  under  fiams  &  Co.  did  not  pay  the  said  draft  or  order,  although 
taIiie*notwith-  '^^  •^^^  ^**  ^^^^  presented  to  them  for  payment  thereof, 
sunding  the      of  all  which  the  defendant  then  and  there  had  notice. 

new  rules.  And 

the  reading  of  The  sccond  count  was  on  an  account  stated.  The  de- 
part of  the  fendant  pleaded  to  the  first  count  that  he  did  not  make 
?Ifii"r5,!  ^«'.   the  said  draft  or  order,  therein  mentioned,  in  manner  and 

will  not  prevent  '  ' 

the  defendant's  form  as  the  said  plaintiffs  had  above  thereof  complained 

counsel  from 

afterwards  rais-  against  him,  and  to  the  second  count,  that  he  did  not  pro- 

to*it?admuirbl-  "*"®  ^^  manner  and  form,  &c.    The  defendant's  handwrit- 

"* d*"  IH  ^*°**'  ing  to  the  check  was  admitted  by  a  judge's  order,  which 

witness  to  shew  order,  however,  contained  the  words  saving  ''all  legal 

that  it  was  in  ,.       .         „ 

fict  post-dated.    Objections. 

(a)  Omitted  ante.  Vol.  7>  the  rale  for  a  new  trial  not  having  been 
argued. 
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Payne,  for  the  defendant^  was  stating  to  his  lordship  an  1836. 
objection  to  the  right  of  the  plaintiffs  to  use  the  check  in 
evidence!  when  he  was  interrupted  by  Channell,  for  the 
plajntifr,  who  required  that  the  check  should  be,  read. 
Payne  assented,  and  the  check  having  been  read  he  pro- 
ceeded with  his  objectioni  stating  that  he  could  shew  by 
the  evidence  of  Mr.  Wickings,  under  whom  the  plaintiff's 
claimed,  that  the  check  was  post-dated,  and  therefore  not 
receivable  in  evidence  without  a  stamp,  which  it  did  not 
contain*  He  cited  Allen  v.  Keeves  (a),  and  WhilweU  v. 
Bennett  {b). 

Williams^  J.,  intimated,  that  since  the  new  rules  the 
proposed  evidence  could  not  be  given  under  the  form  of 
plea  which  the  defendant  had  adopted. 

Payne  contended,  that  it  was  competent  to  him  under 
the  plea  to  shew  that  the  check  was  post-dated,  and  there- 
fore not  receivable  in  evidence. 

ChanneU  submitted,  that  after  the  check  had  been  read 
it  was  too  late  to  take  an  objection  to  the  want  of  a  stamp 
— and  to  this  suggestion 

Williams,  J.,  assented ;  and  both  on  that  ground,  and 
on  the  ground  that  the  objection  was  not  specially  pleaded, 
refused  to  receive  the  evidence,  and  directed  the  jury  to 
find  a  verdict  for  the  plaintiffs. 

Verdict  for  the  plaintiffs;  damages  SO/. 

ChanneU^  for  the  plaintiffs. 
Payne,  for  the  defendant. 

[Attomies — Wootton,  and  /.  A,  TeagueJ] 

(a)  3  Esp.  N.  P.  C.  281,  and  1  confirms  the  preceding  case  of 
East,  435.  This  case  decides  that  AUen  v.  Keeve$.  The  deoisioD  in 
s  dnft  on  a  banker,  post-dated,  both  proceeded  upon  the  words 
sod  deHvered  before  the  day  of  of  the  Stamp  Act,  which  are,  that 
the  date,  though  not  intended  to  ''  it  shall  not  be  pleaded  or  given 
be  used  till  that  day,  requires  to  in  evidence  in  any  court,  or  ad- 
be  stamped,  mitted    to  be  good,  useful,   or 

(h)  3  Bos.  &  P.  559.  This  case  avulable  in  law  or  equity.' 


t  ** 
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1836.  In  the  ensuing  term  Payne  obtained  a  rule  nisi  for  a 

new  trials  which  came  on  to  be  argued  in  Trinity  Term, 
1837- 

June  UL  Channelli  in  shewing  cause,  relied  upon  both  the  grounds 

acted  on  at  the  trial  by  the  learned  Judge,  viz.  that  the 
check  was  actually  read;  and  therefore  the  objection  came 
too  late;  and  also  that  there  ought  to  have  been  a  special 
plea. 

Payne  replied  to  the  first  ground  that  he  never  intend- 
ed, by  allowing  the  check  to  be  read,  that  it  should  be 
admitted  as  evidence,  but  only  that  it  should  be  read  for 
information.  He  also  contended,  on  the  authority  of 
Jones  V.  Fort  (a),  that  supposing  he  had  allowed  the 
check  to  be  read  as  evidence,  there  being  no  objection  on 
the  face  of  it,  it  would  have  been  the  duty  of  the  learned 
Judge,  as  soon  as  the  objection  to  its  being  evidence  was 
proved,  to  withdraw  it  from  the  consideration  of  the  jury. 
As  to  the  second  ground,  he  relied  on  the  case  o^DatOMon 
V.  Macdonald  (6). 

The  Court  were  of  opinion  that  the  reading  of  the 
check,  under  the  circumstances,  was  not  any  waiver  of  the 
objection  to  its  admissibility  as  evidence;  and  as  to  the 
want  of  a  special  plea — 

(a)    1  Moo.  &  Malk.  196.—  pleaded  that  the  bill  was  written 

That  case  decides,  that  when  a  on  paper  improperly  stamped  with 

party  gives  evidence  primli  facie  an  old  die.   The  Court  of  Exche- 

admissible,  the  other  party  will  quer  ordered  this  plea  to  be  struck 

not  be  allowed  to  interpose  with  out,  and  Mr.  Baron  Parke  said — 

evidence  for  the  purpose  of  ex-  *<  The  only  consequence  of  the 

eluding  it ;  but  it  should  be  re-  wrong  stamping  is,  that  the  bill 

ceived  and  expunged  if  afterwards  cannot  be  given  in  evidence;  al- 

shewn  not  to  be  properly  receiv-  lowing  sudi  pleas  as  this  only 

able.  ruses  doubts  at  the  bar  where 

(6)  2  Mee.  &  Wels.  26.  —This  none  really  exist ;  there  can  be 
was  an  action  by  the  indorser  no  question  that  this  defence  Is 
agunst  the  acceptor  of  a  bill  of  ex-  admissible  under  the  pica  of  non- 
change.  The  defendant  inter  alia  acceptance." 


Woods. 
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Lord  Denman,  C.  J.,  aaid : — I  do  not  see  how  it  is  pos-         1836. 
tiUe  to  distinguish  this  case  from  that  of  Dawson  t.  Mac* 
donaliL     If  that  case  had  been  decided  at  the  time  of  the 
trialj  my  Brother  Williams  would  have  yielded  to  it. 

The  other  Judges  agreed. 

Rule  absolute  for  a  new  trial  (a). 

(a)  No  new  trial  has  taken  place,  the  parties  having  come  to  an 
urangemcnt* 


Adjourned  Sittings  in  London  after  Hilary  Term^  1837. 

BEFOUB  LORD  D£NMAN,  C.  J. 

1837. 

Young  v.  Fewson.  Yeh,  13M. 

C/ASE. — One  count  of  the  declaration  stated  in  sub-  in  «n  acUon 
stance  that^  in  consideration  of  the  sum  of  50/.  paid  by  the  tainof  a\h?p}or 
plaintiff  to  the  defendant,  as  captain  of  the  ship  Lima,  it  ^^^"and  fre«h 
was  the  defendant's  duty  to  furnish  him  with  good  and  P«>vi«on8  to  a 
fresh  provisions,  &c.,  on  a  voyage,  &&,  and  averred  that  ▼oyage,  the  jury 
he  did  not  do  so.     There  was  also  a  count  for  a  libel.  Sat \hew  wm  * 

The  plaintiff  was  clerk  to  Messrs.  Bluck  &  Logan^  who  '„i^„*Jb''*A^ 
chartered  the  Lima  ^*  for  a  round  sum,  and  filled  it  as  full  piaintifi;  and 
as  it  could  be  filled,*'  and  he  was  sent  out  by  them  as  su-  ofllcUoD^uniesf 
percargo.     The  60/.  was  paid  by  them,  and  not  by  the  J^^IJ^ffiJer, 

plaintiff  personally.  fo'  Jt  it  not  be- 

cause a  man 
does  not  get  to 

Thestger^  for  the  defendant,  applied  for  a  nonsuit,  on  i^e  might^^ 

the  ground  of  variance  between  the  declaration  and  the  Jj'^  there?** 

evidence,  the  allegation  being  that  the  plaintiff  paid  the  to  have  a  right 

money,  and  the  proof  being  that  it  was  paid  by  the  char-  the  captalnwho 
^AVAra  doeinot  pro- 

"^®'*'  Tide  all  that  he 

ought    . 
la  tacfa  action,  if  it  be  alleged  that  in  consideration  of  a  turn  of  money  paid  hy  thg  platniiff  to  the 
defimdaot,  it  waa  the  defendant's  duty,  &c.  the  allegation  is  sustained  by  proof  that  the  money 
was  paid  by  the  charterers  of  the  ship  to  whom  the  pUuntlif  was  dt rk,  and  for  whom  he  acted  as 
wipwcaigo  on  the  voyage. 
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Lord  Dbnman,  C.  J.>-There  is  not  enough  to  stop  the 
casCj  but  I  will  reserve  the  point. 

Plait,  for  the  plaintiff^  requested  his  Lordship  to  re- 
serve permission  for  the  plaintiff  to  move  for  leave  to 
amend. 

Lord  Denman^  C.  J. — No,  I  cannot  give  any  such  per- 
mission. There  is  nothing  to  amend  by.  I  cannot  give 
leave  to  move  to  make  the  declaration  agree  with  the  evi- 
dence of  the  witnesses  (a). 

There  was  a  great  deal  of  evidence  as  to  the  supply  of 
the  table  by  the  captain  during  the  voyage. 

The  libel  complained  of  was  contained  in  a  letter  writ- 
ten by  the  captain  to  the  charterers,  complaining  of  the 
conduct  of  the  plaintifif  as  supercargo  on  the  voyage. 
Among  other  matters  it  described  him  as  a  grinning  hyena 
— a  Halifax  savage — and  a  pest ;  and  desired  them  to  take 
him  away.  There  was  also  this  sentence — ^'^  Three  times 
my  life  has  been  put  in  danger  on  shore ;  twice  by  your 
clerk,  and  once  by  Angerstein  the  pilot**  It  was  further 
stated  in  the  letter  that  the  plaintiff  was  capable  of  any- 
thing. 

Thesiger,  for  the  defendant,  contended  that  the  letter 
was  in  the  nature  of  a  privileged  communication,  being 
written  by  the  captain  to  the  owners  of  the  cargo,  on  the 
subject  of  the  plaintiff's  conduct  as  the  supercargo ;  and 
he  argued  that  the  nature  of  the  language  used  could  not 
make  any  diflTerence  in  the  case,  as,  if  a  man  feels  strongly, 
he  cannot  help  writing  strongly  (6). 

(a)  By  the  statS  &  4  Will.  4,  meat  not  material  to  the  meriU 
c.  42^  8. 23,  a  judge  at  Nisi  Prius  of  the  case,  and  by  which  the  op- 
may  amend  the  statement  of  **  any  posite  party  cannot  have  been  pre- 
contract, costom,  prescription,  jadiced  in  the  conduct  of  the  ac- 
name,  or  other  matter,  in  aoy  par*  tion,*'  &c. 
ticular  or  particulars  in  his  judg-         (b)  See  upon  this  point  the  o 
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Lord  Dbnman,  C.  J.,  in  summing  up,  as  to  the  first 
count,  said: — It  appears  that  the  plaintiff  did  not  pay  the 
SOL  himself,  but  I  think  there  is  evidence  that  the  money 
was  paid  for  him  as  supercargo,  and  that  it  was  the  duty 
of  the  defendant  to  supply  good  and  fresh  provisions  for 
him;  and  if  he  did  not  provide  such  supply,  then  theques- 
tion  will  be,  whether  the  plaintiff  has  been  in  any  degree 
a  suflferer  by  the  captain's  neglect.   Very  long  depositions 
of  witnesses  examined  on  interrogatories  have  been  read. 
I  think  the  result  of  the  whole  is,  that  the  captain  did  not 
supply  BO  large  a  quantity  of  good  and  fresh  provisions  as 
is  usual  under  such  circumstances.    But  there  is  no  real 
ground  of  complaint,  no  right  of  action,  unless  the  plain- 
tiff has  really  been  a  sufferer ;  for  it  is  not  because  a  man 
does  not  get  so  good  a  dinner  as  he  might  have  had  that 
he  is  therefore  to  have  a  right  of  action  against  the  cap- 
tain who  does  not  provide  all  that  he  ought.    You  must 
be  satisfied  that  there  was  a  real  grievance  sustained  by 
the  plaintiff.     As  to  the  second  county  upon  the  letter,  it 
appears  to  me  that  the  rule  with  respect  to  privileged  com- 
munications cannot  extend  to  such  statements  as  are  con- 
tained in  the  letter,  and  you  will  have  to  say,  upon  the 
whole,  whether  you  think  it  was  a  libel  upon  the  plaintiff. 
The  defence  is,  that  the  letter  had  been  written  by  the 
captain  to  his  owner  on  the  subject  of  the  ship  and  cargo. 
If  you  really  think  that  is  so,  then  the  defendant  will  be 
entitled  to  your  verdict  as  for  a  privileged  communica- 
tion.   But,  if  you  think  that  he  went  far  beyond  that,  and 
that  he  used  expressions  reflecting  on  the  character  of 
the  plaintiff,  you  will  find   for  the   plaintiff,  and   give 

m<m  of  L.  G.  J.  Tkidai  io  the  case  pressions;  we  must  go  farther,  and 
ofSkipi^r.Thdhmierj9nt9,yoL7$  see  not  merely  whether  ezpres- 
p.  690,  where,  speaking  of  a  privi-  dons  are  angry,  but  whether  they 
leged  communication,  be  says, "  It  are  malicious."  And  also  the  re- 
it  not  because  strong  or  angry  mark  of  AJdenon,  B.  in  Todd  ▼. 
langua^  is  used  that  a  letter  is  a  Hawkins,  post,  p.  88. 
libel;  persons  differ  in  their  ex- 
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hitn  such  damages  as  you  think  right  under  the  circum- 
stances. 

Verdict  for  the  plaintiff  on  the  count  as  to 
the  supply  of  provisionsi  and  for  the  de* 
fendant  on  the  count  as  to  the  libel  (a). 

Plait,  and  Cleasbp,  for  the  plaintiff. 
Thesiger,  and  Walton,  for  the  defendant. 

[Auoroies— H.  R.  Hill,  and  Olivenm  if  Co."] 
{a)  No  motion  wss  made  on  either  side. 


Sittings  in  Easter  Term,  1837. 

BBFORB  MB.  JUSTICB  WILLIAMS. 


jiprilaOth. 

A  Khoolmatter 
hat  no  right  to 
charge  lor  wear- 
ing apparel 
which  he  has 
cauied  to  be 
supplied  to  a 
scholar  without 
the  sanction, 
express  or  im- 
plied*  of  the  pa- 
rent or  guardian 
of  such  scholar. 


Clbmbnts  V.  Williams* 

A.SSUMPSIT  for  work  and  labor  as  a  schoolmaiter»  and 
for  clothing  and  other  necessary  things  provided  for  one 
William  Cotterel  Lewis«  at  the  defendant's  request 
Pleas — ^firstf  the  payment  and  receipt  of  HL  6s.  9c/.  in  satis* 
faction  of  that  sum  ;  and  second,  payment  into  Court  of 
16/.  13«.  Gd.  and  no  damages  ultra. 

It  appeared  from  the  evidence  of  Master  Lewis,  that  the 
defendant  was  his  guardian,  and  that  he  authorized  hit 
continuance  at  the  plaintiff's  school,  but  had  not  provided 
him  with  clothes  for  upwards  of  a  year,  so  that  at  one 
period  he  could  not  walk  out  or  even  go  to  church  with  his 
school-fellows.  After  the  defendant  had  given  the  plain- 
tiff notice  of  his  intention  to  remove  Master  Lewis  from 
the  school,  the  plaintiff  caused  him  to  be  supplied  with  a 
suit  of  clothes  and  other  articles  of  wearing  apparel,  the 
price  of  which  formed  a  portion  of  the  plaintiff's  bill  of 
particulars. 
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Williams,  J.,  told  the  jury  that  he  was  not  aware  of 
any  authority  which  a  schoolmaster  had  to  cause  his  pupil 
to  be  supplied  with  articles  of  wearing  apparel  without  the 
sanction,  express  or  implied,  of  the  parent  or  guardian, 
and  that  it  was  the  duty  of  the  schoolmaster,  if  he  ob- 
served his  pupil  to  be  in  want  of  such  articles,  to  commu* 
nicate  that  fact  to  the  boy's  friends^  and  not  to  furnish  him 
with  such  things  without  their  authority. 

Verdict  for  the  plaintiff— Damages  lis.  6c/. 
beyond  the  sum  paid  Into  Court. 

Humfrey^  and  SiammerM,  for  the  plaintiff. 

Thesiger^  and  Gurney,  for  the  defendant. 

[Attomies— ^.  P.  Clarke,  and  Songster  Sf  P.} 


Adjourned  Sittings  at  Westminster  after  EasterTerm^  1837. 

BKFOBE  LORD  DENMAN,  C.  J. 
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Hay  WARD,  Gent,  one,  &c.  v.  Fiott,  Clerk,  and  Wife.         ^    ^^^, 

illSSUMPSIT  for  business  done  by  the  plaintiff  as  a  so**  A.,oo  the  nuir- 
Ucitor.     Plea,  a  payment  of  60/.  into  Court,  and  that  the  dimghur'with 
plaintiff  had  not  sustained  greater  damage.     Replication,  Pji^'^^^* 
that  the  plaintiff  had  sustained  greater  damage.  mcnt  (uodera 

It  appeared  that  the  plaintiff  was  the  solicitor  of  Sir  in  h»  own  mar- 
Percie  Dyke,  whose  daughter  was  one  of  the  defendants,  I^^JjN'in'ft^oar 
and  that  on  her  marriage  with  the  other  defendant  a  sum  ^^^,  daughter, 

appointing  to 

of  4000/.  was  settled  by  a  marriage  settlement.     This  sum  his  daughter  a 
was  given  by  Sir  Percie  Dyke,  by  his  appointing  that  xhUB.  letacd 
amount  to  his  daughter  for  her  benefit  under  a  power  con-  ^  ^^  ""^ 
tained  in  his  own  marriage  settlement.  marriage  set- 

It  appeared  that  the  sum  of  60/.  paid  into  Court  was  and  the  deed'of 

appointmenty 
were  both  prepared  by  C,  who  was  originally  the  solicitor  of  A.  There  was  no  evidence  to  shew 
whether  A.  had  agreed  to  give  his  daughter  4000A,  or  to  eiecute  an  appointment  of  that  sum:— 
Held,  that  whether  A.  or  liis  daughter  was  to  pay  C.  the  expenses  of  this  deed  of  appointment,  was 
not  a  question  of  usage,  but  a  question  of  contract,  and  that  it  was  for  the  jury  to  detennine  upon 
whose  credit  the  buihieit  was  done. 
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sufficient  to  cover  the  expenses  of  the  defendant's  own 
marriage  settlement,  and  that  the  amount  in  dispute  was 
the  expense  of  the  deed  of  appointment  executed  by  Sir 
Percie  Dyke  in  favour  of  his  daughter  under  the  power, 
and  the  expenses  attending  certain  discussions  as  to  whe* 
ther  this  sum  of  4000/.  should  revert  back  to  Sir  Percie 
Dyke*8  family  in  case  there  should  be  no  issue  of  the 
defendants*  marriage.  It  was  stated  by  the  witnesses 
called  for  the  plaintiff  that  it  was  usual,  in  a  case  like  the 
present,  to  charge  the  husband  with  the  expense  of  the 
deed  of  appointment,  as  well  as  the  expenses  of  the  settle- 
ment; but  it  was  stated  by  the  witnesses  for  the  defend- 
ants that  the  practice  was  for  the  lady's  father  to  pay  for 
the  appointment,  and  for  the  husband  to  pay  for  the  settle- 
ment only,  and  it  was  stated  by  one  of  the  witnesses  that 
that  was  the  usage  of  the  Law  Society. 

Lord  DenmaNj  C.  J.,  (in  summing  up). — In  this  case 
there  is  no  evidence  as  to  whether  Sir  Percie  Dyke  had 
agreed  to  give  his  daughter  4000/.,  or  whether  he  had 
only  agreed  that  he  would  settle  that  sum.  Witnesses 
have  been  called  on  both  sides,  with  a  view  of  shewing 
what  the  usage  in  these  cases  is  as  to  paying  for  deeds  of 
appointment :  however,  I  think  it  is  not  a  matter  of  usage 
but  of  contract,  and  you  must  say  whether  you  think  that 
all  this  business,  except  the  preparing  the  settlement,  was 
done  by  the  plaintiff  for  Sir  Percie  Dyke,  whose  solicitor 
he  no  doubt  originally  was,  or  whether  it  was  done  by  the 
plaintiff  for  and  on  the  credit  of  the  defendant  Mrs.  Fiott, 
who  is  Sir  Percie  Dyke's  daughter. 

Verdict  for  the  defendants. 

Kelly,  and  CAatmeU,  for  the  pkintiff. 

ErUf  for  the  defendants. 

[Atton^es — Hayvoardp  and  Lyu  ^  JH.'} 

Am  to  the  expenses  of  deeds.  As  to  connterparts  of  leases,  see 

&c.  between  vendors   and  pur-  the  case  of /enatiigsT.iff^or,  post, 

chasers,  see  Dixon  on  Title  Deeds,  p>  61,  and  GrmeU  j.  Bt^Uuom, 

p.  462,  et  seq. ;  Sir  £.  Sugden's  3  Scott,  329. 
Vendors  and  Purchasers,  p.  247. 
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1837. 
Adjourned  Sittings  in  London  after  Easter  Term,  1837. 

BEFORE  LORD  DBNMAN,  C.  J. 

Jemninos  and  TurneRj  GentlemeD^  Two,  &c.  v.  Major. 
Assumpsit  fop  work  and  labour  by  the  plaintiffs,  as  In  •  written 

^,  „,,__,  -.  -    agreement  for  a 

attornies.    Plea — ^as  to  all  but  18L,  the  general  issue,  and  letM,  ttwastti. 
as  to  that  sum  a  tender.   Replication,  denying  the  tender,  the^enant'lhaii 

be  desirous  to 
take  a  lease  of 

It  was  opened  by  Butt  for  the  plaintiff*,  that  Mr.  Ooldie  the  premises, 

had  let  a  house  to  the  defendant,  who,  by  the  agreement  [landlord]  wiu 

for  the    letting,  had  an   option  of  having  a  lease,  and  andoMte^of the 

that  the  first  question   was,   whether  on  a  lease  and  "^^  [tenant] 

grant  and  eze- 

counterpart  being  prepared  by  the  plaintiffs,  who  were  the  cute  to  him  a 
solicitors  for  Mr.  Goldie,  the  defendant  was  bound  to  pay  -^^/jf  that 
the  expenses  of  the  counterpart ;  a  second  question  being,  ^^^Vthe  tSant 
whether  there  had  been  a  good  tender  of  the  sum  of  18^«    wu  not  bound 

to  pay  for  the 
counterpart  of 

The  agreement  was  put  in.    It  was  between  Mr.  James  *•  **h*S€*ieaie 
Goldie  of  the  one  part,  and  the  defendant  of  the  other ;  was  to  contain 
and  by  it  Mr.  Goldie  agreed  to  let  the  house.  No.  13,  performed  by 
Mount  Place,  Whitechapel  Road,  to  the  defendant,  from  thlttfTiiand? 
year  to  year.    The  agreement  also  contained  the  following  ^^^^  required  » 
clause : — ''  And  lastly  the  said  J.  G.  doth  hereby  agree,  must  be  at  the 
that  if  the   said  W.  M.  shall  be  desirous  at  any  time  u^''^^^ 
(before  notice  to  determine  the  said  tenancy  shall  have    A  tender,  to  be 

^  '  good,  must  not 

been  given  by  either  of  the  said  parties)  to  take  a  lease  of  he  dogged  by 

.  .-  .  _-  -.-r^.i.  «  any  conditions, 

the  said  premises,  he  the  satd  J.  G.  tn//,  at  the  request  The  attorney  of 
and  costs  of  the  said  W.  M.,  grant  and  execute  to  him  a  fg/f Vnd^said 
lease  thereof^  for  such  a  period  as  shall  be  then  unexpired  ^  **»•  ^}}^  ^ 

^  party,  "I  tender 

before  fourteen  days  of  the  term  under  which  the  said  yon  ist  for  Mr. 
J.  6.  holds  the  said  premises,  at  the  said  rent  of  18A,  and  thii  vTas  agood 
subject  to  such  or  the  like  covenants  as  those  contained  ^^  {^^ 

the  proper 
eoorse  for  the  other  party  was  to  have  taken  the  money,  saying,  that  he  did  not  take  it  in  full  sa- 
tisbction  of  his  debt,  but  still  claimed  more ;  and  that  the  person  making  the  tender  should  then 
have  let  him  take  the  money,  lUting,  that  he  might  take  that  sum,  and  get  more  if  a  Jury  found 
him  tntiatd  to  it 
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1837.        i^  ^h^  l^AB^  under  which  the  said  J.  6.  now  holds  the 
same. 

It  was  proved  that  the  lease  and  counterpart  had  been 
both  executed,  but  that  Mr.  Nias,  as  attorney  for  the  de- 
fendant, objected  to  the  defendant's  paying  for  the  coun« 
terpart. 

Plati,  for  the  defendant. — I  submit  that  the  tenant  is 
not  bound  to  pay  for  the  counterpart  unless  he  has  ex- 
pressly agreed  to  do  so. 

Lord  Denman,  C.  J. — Mr.  Buli,  can  you  charge  for 
the  counterpart  ?    It  is  for  the  security  of  the  landlord. 

ButU — That  is  a  question  for  your  lordship  to  decide ; 
but  I  should  submit,  that  as  the  lease  is  to  contain  cove- 
nants by  the  tenant,  the  word  lease  must  be  taken  to  in* 
elude  a  counterpart. 

Lord  Denm AN,  C.  J. — As  matter  of  construction,  I 
cannot  say  that  the  words  of  thb  agreement  include  a 
counterpart 

Plaii. — I  have  evidence  of  usage. 

To  disprove  the  plea  of  tender,  Mr.  Tatham  was  called : 
he  said  Mr.  Nias  produced  18/.,  a  stamp  was  sent  for,  and 
Mr.  Turner  filled  it  up.  Mr.  Nias  said,  **  I  tender  this  in 
full  discharge  of  the  amount."  The  mon^y  was  not 
accepted  by  Mr.  Turner,  and  Mr.  Nias  took  it  and  went 
away. 

The  receipt  written  by  Mr.  Turner  was  put  in :  it  was 
at  follows : — 

''  Received  the  20th  of  February,  1837,  of  Mr.  Major, 
eighteen  pounds. 

"  For  self  and  partner, 

"£18    0    0  W.W.Turner." 
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For  the  defendant  Mr.  Nias  was  called :  he  said,  1837. 
"  After  the  lease  and  counterpart  were  executed,  I  put 
down  18L,  and  said,  '  I  tender  you  18/.  for  your  charge 
on  Mr*  Major.'  Mr.  Turner  counted  the  money,  and  filled 
up  a  stamp*  I  said, '  You  may  as  well  express  in  the  re- 
ceipt what  it  is  for.'  He  replied,  *  I  shall  not  take  18/. 
in  discharge  of  my  bill,  but  will  fill  in  18/.  on  account.'  I 
Bud, '  That  will  not  do,  I  do  not  want  a  receipt ;'  and  he 
haring  said  that,  I  repeated,  *  I  agun  tender  you  18/.  for 
Mr.  Major ; '  and  he  repeated,  '  I  will  not  take  it  as  a 
discharge  of  my  bilL'  I  then  said,  *  I  again  tender  you 
18iL;'  and  he  replied,  as  if  out  of  temper,  '  I  refuse  it.' 
Upon  this  I  replied,  *  Remember,!  have  tendered  you  18/., 
and  you  have  refused  it.' "  This  witness  further  stated, 
that  in  his  experience,  in  cases  where  the  tenant  had 
agreed  to  pay  for  the  lease,  and  the  landlord  required  a 
counterpart,  the  landlord  always  paid  for  it. 

It  was  further  proved  by  Mr.  Edwards,  one  of  the 
chief  clerks  of  the  Master's  o£Bce  of  the  Court  of  Chan- 
cery, that  he  was  formerly  in  practice  as  a  solicitor,  and 
also  that  it  was  a  part  of  his  present  duty  to  tax  bills  for 
conveyancing,  and  that  whenever  a  landlord  required  a 
counterpart  of  a  lease,  and  the  agreement  was  silent  as 
to  the  expenses  of  it,  the  landlord  always  paid  for  it, 
although  there  was  some  diversity  of  opinion  on  the  sub- 
ject; and  Mr.  Edwards  further  stated,  in  answer  to 
questions  by  Lord  Denman,  C.  J.,  that  in  his  (Mr.  E.'s) 
experience,  the  practice  had  always  been  in  such  cases  for 
the  landlord  to  pay  for  the  counterpart ;  and  that  on  one 
occasion,  when  he  (Mr.  E.)  had  charged  it  to  the  tenant, 
he  had  abandoned  it  on  an  objection  being  made  to  it. 

Lord  Dbnuan,  C.  J.,  (in  summing  up). — According  to 
my  opinion  of  the  construction  of  this  agreement,  the 
plaintifis  are  not  entitled  to  charge  the  defendant  with 
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1837.  the  ezpenae  of  the  counterpart  (a).  With  respect  to  the 
tender,  the  question  is,  whether  this  sum  of  18/.  was 
offered  to  Mr.  Turner  unclogged  by  any  condition  for 
unless  it  was,  the  tender  is  not  good  in  point  of  law. 
Mr.  Nias  says,  that  when  the  money  was  put  down,  he 
said,  "  I  tender  you  18/.  for  your  claim  on  Mr.  Major." 
You  will  say  whether  he  tendered  that  as  all  that  his  client 
would  consent  to  pay,  if  it  was  accepted,  or  whether  he 
offered  it  merely  in  respect  of  that  claim.  If  he  had  said, 
"  I  tender  you  18/.  for  Mr.  Major,*'  that  by  itself  would 
be  a  good  tender.  You  will  say  whether  you  are  satisfied 
that  there  was  an  unconditional  tender  of  18/.  Mr.  Nias 
further  states,  that  afterwards  he  did  say,  **  I  tender  you 
18/."  That  is  certainly  unconditional,  and  Mr.  Turner 
might  have  taken  it,  and  have  said,  '*  I  take  it,  but  I  still 
claim  more ; "  and  then  Mr.  Nias  could  have  let  him  take 
the  money,  and  have  said,  '^  You  may  take  that,  and  get 
more  if  a  jury  think  you  entitled  to  it  (6)." 

Verdict  for  the  defendant 

Buii,  and  Keating,  for  the  plaintiffs. 

Plaii,  for  the  defendant. 

[Attomies— Jenaiii^i  4*  Tvmer,  and  Nias.} 

(a)  See  the  case  of  Orinell  v.  Peacock  v.  Dkkenon,  Id.  p.  51 ; 

JBo^tnioiiy  3  Scott,  329.  Ltathardale  v.  Sweq^one,  ante, 

(a)  See  the  cases  of  Cheminant  Vol.  3,  p.  342. 
V.  Thomtim,  ante,  Vol.  2,  p.  50; 
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Rbbd  0.  Ellen  Normak. 

Assumpsit  for  goods  soU  and  delivered.  Plea— that 
the  defendant,  at  the  time  of  making  the  promises,  "  was 
and  still  is  the  wife  of  and  married  to  Richard  George 
Norman,  who  is  still  living.'*  Replication— that  at  the 
time  of  making  the  promises  the  defendant  "  was  not  nor 
was  she  still  the  wife  of  and  married  to  the  said  R.  6.  N., 
nor  was  the  said  R.  G.  N.  still  living,"  as  in  the  plea  alleged. 
The  goods  were  sold  to  the  defendant  in  the  year  1835. 

On  the  part  of  the  plaintiff  it  was  proved  that  the  de- 
fendant had,  before  the  purchaae  of  the  goods,  stated 
herself  to  be  a  widow,  and  had  signed  her  name  ''  E.  Mor- 
gan,'* a  month  after  plea  pleaded  in  the  action. 

For  the  defendant  an  examined  copy  of  the  register  of 
the  marriage  of  Richard  William  Norman  and  Eleanor 
Keenan  (a),  at  St.  George's  Church  in  Dublin,  was  put  in, 


(«)  The  defendant  was  sued  and 
pleaded  by  the  name  of  Ellen. 
When  pleas  in  abatement  were 
common*  it  was  sometimes  a  se- 
rioQs  question  whether  two  names 
were  the  same  or  not.  In  the 
case  of  Griffith  t.  MlddkUm^  Gro. 
Jsc.  426,  it  was  held  that  Piers 
snd  Peter  are  the  same  name; 
and  it  is  there  stated  that  Piers 
GsTeston  is  so  named  in  some 
acts  of  Parliament,  but  is  named 
Peter  Ga^estonin  others;  and  the 
Lord  Chief  Justice  {Montagu) 
said,  **  So  Joan  and  Jane  are 
both  one  name,  but  Agnes  and 
Ann,  Gillian  and  Julian,  are  dif- 
fierent."  The  names  Joan  and 
Jane  are  adjudged  to  be  the  same 
in  the  case  of  Head  ▼.  Challoner, 
1  Leon.  146.  In  that  case,  Wrmf, 
C.  J.,  ittd,  "  It  hath  been  agreed 
here  upon  good  advice  and  con- 
VOL.  vin. 


ference  with  grammarians,  that 
Joan  and  Jane  are  but  one  name; 
and  women,  because  Joan  seems 
to  them  a  homely  name,  would  not 
be  called  Joan,  but  Jane.''  We 
beUeve  that  the  name  of  Jane 
does  not  occur  before  the  time  of 
King  Henry  the  8th ;  and  in  ear- 
lier times,  the  name  of  Joan  was 
not  unfrequent  even  in  the  high- 
est ranks  of  society,  of  which 
Queen  Joan,  the  queen  of  Henry 
the  4th,  Princess  Joan,  the  daugh- 
ter of  £dward  the  3rd,  and  Joan, 
Princess  of  Wales,  wife  of  Ed- 
ward the  Black  Prince,  are  ex- 
amples. It  is  stated  by  the  Rer. 
T.  D.  Fosbroke,  in  his  Encyclop. 
of  Antiq.  vol.1,  p.  407,  that  the 
name  Isabella  is  often  synony- 
mous with  Elizabeth  in  records; 
and  yet  in  Brooke's  Abr.  tit.  Mis- 
nomer,  pL  46,  it  appears  that  in 
P  N.  P. 


1837. 


Od  issue  taken 
on  a  plea  of 
coverture,  it  it 
no  proof  of  the 
huiband  being 
alive  at  a  par- 
ticular time, 
that  a  letter 
in  l)la  hand- 
writing bean  a 
foreign  post- 
mark of a  cer- 
tain date;  but 
if  it  be  proved, 
in  addition, 
that  a  witness, 
shortly  before 
the  date  of  the 
post-mark, 
wrote  to  him, 
and  received 
this  letter, 
which  is  in 
answer  to  that 
written  by  the 
witness,  that 
will  be  suf- 
ficient. 


CASES  AT  NISI  PRIUS, 

and  it  was  proved  that  the  parties  named  in  it  were  the 
defendant  and  her  husband. 

To  prove  that  Mr.  Norman  was  alive  after  the  cause  of 
action  arose,  it  was  proposed  to  put  in  a  letter  which  was 
of  his  handwriting,  dated  at  New  York,  in  the  month  of 
May,  1836,  and  bearing  a  post-mark  of  that  date. 

Humfrey^  for  the  plaintiflT. — I  submit  that  this  letter  is 
not  evidence  for  this  purpose.  The  contents  of  a  letter 
written  by  Mr.  Norman  are  not  receivable  as  evidence 
against  the  plaintiff. 

Lord  DflNMAN,  C.  J. — The  post«mark  is  evidence  that 
the  letter  was  put  in  the  post,  but  the  letter  might  have 
been  written  at  any  time. 

For  the  defendant  Miss  Isabella  Norman,  the  daughter 
of  the  defendant,  was  called.  She  said — **  I  wrote  to  my 
father  in  America  about  two  months  before  I  received  this 
letter,  which  arrived  in  the  year  18S6,  about  a  month  after 
its  date." 

Humfrey. — I  object  to  the  contents  of  this  letter  being 
evidence  against  my  client.  It  is  at  most  but  a  declaration 
of  the  defendant's  husband. 

Lord  Denman,  C.  J. — ^The  very  act  of  writing  this 
letter  shews  that  he  must  have  been  alive.  It  is  proved 
tliat  two  months  before  this  letter  is  received  a  letter  is 
written  to  him,  and  he  answers  it.  The  letter  must  be 
read. 

an  assize  sgainst  Isabel  N.,  it  was  that  James  and  Jacob  were  differ- 

held  a  ^ood  plea  that  her  name  ent  namesi  although  Jacobus  is 

was  Elizabeth,  and  not  Isabel;  the  Latin  of  both,  and  may  be 

and  for  this  Lib.  Assiz.  Twhich  is  used  for  either ;  and  it  is  also  l«d 

temp.  Edw.  3)  is  cited.  In  2  Roll's  down  (Id.  135,  pi  b),  that  Isabel 

Abr,  136,  pi.  12,  it  is  laid  down  and  Sibill  are  different  names. 
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Humfrey. — The  letter  may  be  considered  as  read. 

The  date  of  the  letter  was  May  1st,  1836. 

Lord  Dbnman,  C.  J. — There  is  no  doubt  here.  In 
cases  of  this  kind  parties  should  be  held  to  strict  proof; 
but  where  the  matter  is  clear^  it  would  be  only  trifling  with 
the  oaths  of  the  jury  to  make  any  question  about  it.  The 
verdict  must  be  for  the  defendant 

Verdict  for  the  defendant. 

Humfrey t  for  the  plaintiff. 

R.  Gurney,  for  the  defendant. 

[Attornies— /tfcAM,  and  Parker.'] 

The  Courts  will  not  discharge  plea  of  coyerture,  the  question  is, 

a  feme  coTcrt  out  of  custody,  on  whether  in  fact  she  was  a  married 

modon  or  application  to  a  Judge  woman  or  not  at  the  time  of  the 

St  chambers,  if  she  has  held  her-  cause  of  acdon. 
lelf  out  as  a  feme  sole;  but,  on  a 


h2 
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COURT  OF  COMMON  PLEAS. 


Adjourned  Sittings  at  Westminster  after  Trinity  Term, 

1837. 

BBFORE   LORD  CHIEF   JUSTICE  TINDAL. 


Planch  B  v.  Braham. 

The  word  UEBT  On  the  second  section  of  the  Dramatic  Literary 

in  the  DramaUc  Property  Act,  «^  &  4  Will.  4-,  c.  1 5  (a).  The  first  count  of  the 
Properi^  Act,     declaration  stated  tliat  within  ten  years  before  the  passing  of 

8  &  4  Will,  4, 
o.  lif  means 
the  bringing 
forward  on  a 
stage  or  place 
of  public  repre- 
sentation: 
therefore,  if 
even  the  words 
of  one  song 
be  talcen  from 
a  piece  which 

is  protected  by  section  1  of  that  act,  and  be  sung  on  a  stage  or  any  place  of  theatrical  entertainment, 
that  would  be  a  "representing"  within  the  provisions  of  section  2  of  that  statute;  but  if  a  singer, 
from  negligence,  used  words  from  a  piece  protected  by  section  1,  that  would  not  implicate  the 
proprietor  of  the  theatre  in  the  penalties  of  section  2  of  this  statute. 

By  a  rule  of  the  Dramatic  Authors'  Society,  all  damages  recovered  by  any  member  of  that 
society  in  an  action  on  this  statute  go  (after  paying  the  costs)  to  the  funds  of  the  society.  In  an 
action  brought  by  a  member  of  this  society,  another  member  of  it  is  not  a  competent  witness  for 
the  plaintiff,  although  the  action  is  brought  by  the  plaintiff  on  his  own  behalf,  and  not  by  the 
society,  and  although  his  attorney  does  not  look  to  the  society  for  any  part  of  the  costs. 


the  act,  the  plaintiff  did  compose  a  certain  dramatic  piece 
called  Oberon,  and  from  the  time  of  the  passing  of  the  act 
hitherto  had  been  the  proprietor  thereof,  and  during  all 
that  time  had  the  sole  liberty  of  representing  and  causing 
the  same  to  be  represented  in  Great  Britain^  &c.,anil  that 
after  the  passing  of  the  act,  and  within  twelve  months  before 


(a)  By  which  it  is  enacted,  that 
if  any  person  shall,  during  the 
continuance  of  the  author's  sole 
right  under  that  act,  '*  represent, 
or  cause  to  be  represented,"  with- 
out the  consent  of  the  author  or 
proprietor  first  had  and  obtuned, 
at  any  place  of  dramatic  enter- 
tainment, "  any  such  production 
as  aforesaid,  or  any  part  thereof,*' 
every  such  offender  shall  be  liable 


to  pay  for  each  representation 
40f .,  or  the  advantage  ari«ng  from 
such  representation,  or  the  injury 
or  loss  sustuned  by  the  plaintiff*, 
"whichever  shall  be  the  greater 
damages,"  to  the  author  or  pro- 
prietor, with  double  costs. — By 
section  3,  the  action  must  be  com- 
menced within  twelve  calendar 
months. 
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the  commencement  orthis  suit,  the  defendant  did,  without 
the  consent  in  writing  of  the  plaintiff,  cause  certain  parts,  to 
wit,  certain  verses,  songs,  and  duets,  and  portions  of  songs 
and  duets  of  the  said  dramatic  piece  to  be  represented  at 
a  place  of  dramatic  entertainment,  to  wit,  the  St.  James's 
Theatre ;  whereby  the  defendant  became  liable  to  pay  the 
plaintiff  in  respect  of  such  representations,  an  amount  not 
less  than  40ir.,  or  the  amount  of  sucli  benefit  or  advantage 
arising  from  such  representation,  or  the  injury  sustained 
by  the  plaintiff  therefrom,  whichever  should  be  the 
greater  damages.  This  count  went  on  to  aver  that  the  in« 
jury  sustained  by  the  plaintiff  from  the  representation 
amounted  to  a  large  sum,  to  wit,  100/.,  the  same  being  the 
greatest  damages  recoverable  by  the  plaintiff  according  to 
the  statute. 

The  second  count  was  similar,  except  that  it  stated 
twelve  representations,  and  at  the  conclusion  averred  that 
the  sum  of  40«.  was  the  greatest  damages  recoverable  by 
the  plaintiff  under  the  statute  (6).     Plea — Not  guilty. 


1837. 


(6)  As  the  form  of  the  declara- 
tiOD  may  be  useful  in  practice,  we 
have  subjoined  it. 

First  count— That  heretofore, 
sad  witlun  the  space  of  ten  years 
aezt  before  the  passing  of  a  cer- 
tain act  of  Parliament,  made  and 
passed  in  the  reign  of  his  present 
Majesty,  intitled  ''  An  Act  to 
amend  the  Laws  relating  to  Dra- 
matic Literary  Property,"  to  wit, 
on  the  ist  of  January,  a.  d.  1826, 
the  plaintiif  did  compose,  print, 
and  publish  a  certain  dramatic 
piece  called  <*  Oberon,"  and  from 
the  time  of  the  passing  of  the  sud 
set  hitherto  has  been  the  proprie- 
tor thereof,  and  during  all  that 
time  has  had  the  sole  liberty  of 
representing,  or  causing  to  be  re- 
presented, the  sud  dramatic  piece 


at  any  place  or  places  of  dramatic 
entertainment  whatsoever  in  any 
part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  in  the 
Isles  of  Man,  Guernsey,  and  Jer- 
sey, or  in  any  part  of  the  British 
dominions;  nevertheless  the  plain- 
tiff says,  that,  aft^r  the  making 
and  passing  of  the  said  Act  of 
Parliament,  and  within  twelve 
calendar  months  next  before  the 
commencement  of  this  suit,  and 
also  whilst  plaintiff  was  such  pro- 
prietor of  the  said  dramatic  piece, 
and  had  such  soils  liberty  of  re- 
presenting or  causing  to  be  re- 
presented the  same  as  aforesaid, 
and  during  the  continuance  of  the 
same  liberty  (to  wit),  on  the  26th 
of  December,  a.  d.  1836,  he  the 
defendant  did,  without  the  con- 
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1837. 


Planche 

V. 

Braham. 


It  was  opened  by  Talfourd,  Serjt.,  for  the  plaintiflT,  that 
in  the  year  1826,  Weber's  opera  of  Oberon  was  produced 


sent  in  writmg  of  the  pldntiff, 
cause  certain  parts,  (to  wit),  cer- 
tain verses,  songs,  and  duets,  and 
portions  of  songs  and  duets  of  the 
s«d  dramatic  piece  to  be  repre- 
sented at  a  place  of  dramatic  en- 
tertiunment,  (to  wit),  at  the  St. 
James*8  Theatre,  situate  in  West- 
minster, in  the  county  of  Middle- 
sex, in  that  part  of  the  united 
kingdom  called  England,  contrary 
to  the  form  of  the  sud  statute 
and  the  intent  thereof,  and  the 
right  of  the  sud  plaintiff  as  such 
author  and  proprietor:  whereby, 
and  by  force  of  the  sud  statute, 
the  defendant  became  liable  to 
pay  to  the  plaintiff,  being  such 
author  and  proprietor  as  afore- 
sdd,  and  having  such  sole  liberty 
as  aforesaid,  for  and  in  respect  of 
such  representation,  an  amount 
not  less  than  40s.,  or  the  amount 
of  the  benefit  or  advantage  arinng 
from  such  representation,  or  the 
injury  sustained  by  the  plaintiff 
therefrom,  whichever  should  be 
the  greater  damages;  and  the 
plaintiff  says  that  the  amount  of 
the  injury  sustained  by  the  plain- 
tiff from  the  sud  representation 
of  the  said  piece  amounted  to  a 
large  sum  of  money,  to  wit,  the 
sum  of  100/.,  the  same  being  the 
greatest  damages  recoverable  by 
the  plaintiff  according  to  the  form 
of  Uie  said  statute,  in  respect  of 
the  representation  of  the  sud  dra- 
matic piece  by  the  defendant  as 
aforesaid,  whereof  the  defendant 
then  had  notice:  whereby,  and 
by  force  of  the  aforesaid  statute, 
an  action  has  accrued  to  the  plain- 


tiff to  demand  from  the  defendant 
the  said  sum  of  lOOJL,  parcel  of 
the  sum  above  mentioned. 

Second  count— That  after  the 
making  and  passing  of  the  svd 
act    of  Parliament,  and  within 
twelve  calendar  months  next  be- 
fore the  commencement  of  this 
suit,  and  whilst  the  plaintiff,  hav- 
ing so  composed,  printed,  and 
published  the  sud  dramatic  piece 
within  the  space  of  ten  years  next 
before  the  passing  of  the  said  act, 
as  in  the  first  count  mentioned, 
was  the  proprietor  thereof,  and 
had  the  sole  liberty  of  represent- 
ing, or  causing  to  be  represented, 
the  sud  dramatic  piece  at  any 
place  or  places  of  dramatic  enter- 
tainment whatsoever  in  any  part 
of  the  united  kingdom  of  Great 
Britun  and  Ireland,  in  the  Isles  of 
Man,  Guernsey,  and  Jersey,  or  in 
any  part  of  the  British  donunioM, 
as  in  that  count  also  mentioned, 
and  during  the  continoance  of  the 
same  liberty,  be  the  defendant,  on 
twelve  several  occasions,  to  wit^ 
on  each  of  the  days  following,  that 
is  to  say,  on  the  [specifying  the 
days],  did,  without  the  consent  in 
writing  &C.  [as  in  the  first  count, 
to  the  words  *'  greater  damages,** 
only  substituting  the  words  **  each 
of    such    representations"    for 
"  such  representations :"]  And  the 
phiintiff  says,  that  tfie  sum  of  40f. 
is  the  greatest  damages  recover- 
able by  the  plaintiff*  according  to 
the  form  of  the  said  sUtute,  in 
respect  of  eadi  of  the  said  repre- 
sentations of  the  said  dramatic 
piece  by  the  defendant,  as  in  this 


TRINITY  TBRM,  7  WILL.  IV-— C.  P.  71 

with  great  success  at  Covent  Garden  Theatre,  the  plain-  1837. 
tiff  being  the  writer  of  the  dialogue  and  the  lyrical  parts 
of  the  opera;  and  that  at  the  end  of  the  year  1836,  the 
opera  of  the  Enchanted  Horn,  which  had  the  same  music, 
the  same  characters,  and  nearly  the  same  plot,  was  pro- 
duced by  the  defendant  at  the  St.  James's  Theatre,  the 
defendant  performing  the  character  of  Sir  Huon  in  each, 
the  whole  of  the  dialogue  of  the  opera  of  the  Enchanted 
Horn  being  a  paraphrase  of  the  plaintiff's  opera  of  Obe- 
ron ;  and  further,  that,  in  the  two  principal  scenas,  '  Oh, 
'tis  a  glorious  sight  to  see,'  apd  '  Ocean,  thou  mighty 
monster,'  the  plaintifPs  own  words  were  used  in  the  per- 
formance at  the  defendant's  theatre,  as  they  also  were  in 
the  quartet,  *  Over  the  dark  blue  waters.' 

It  was  proved  by  Mr.  Parsloe  that  the  opera  of  Oberon 
was  first  produced  within  ten  years  before  the  passing  of 
the  Stat.  8  &  4  Will.  4,  c.  15,  and  that  the  plaintiff  was 
the  author  of  the  dialogue  of  it,  and  also  of  the  words  of 
the  songs  and  concerted  pieces  in  it,  including  *  Ocean, 
thou  mighty  monster,'  *  Oh,  'tis  a  glorious  sight  to  see,' 
and  *  Over  the  dark  blue  waters.' 

It  was  also  proved  by  the  Hon.  H.  Berkeley^  that  he 
had  been  present  at  the  performance  of  Qberon  at  Covent 
Garden  Theatre,  and  also  at  the  performance  of  the  En- 
chanted Horn  at  the  defendant's  theatre,  on  or  about  the 
d6th  of  December,  1836,  when  the  defendant  sang  the  mu- 
sic of  'Oh,  'tis  a  glorious  sight  to  see;'  but  Mr.  Berke- 


eovnt  mentioned,  whereof  the  d&.  said,  together  amounting  to  the 
fendant  then  had  notice;  whereby,  sum  of  241,,  residue  of  the  sud 
lad  by  force  of  the  said  statute,  sum  above  demanded :  yet  the  de- 
an action  hath  accrued  to  the  fendant  has  not  paid  the  said  sum 
plaintiff  to  demand  from  the  de-  above  demanded,  or  any  part 
fendant  the  sum  of  40f .  In  respect  thereof,  to  the  damage  of  the 
of  each  of  the  said  representations  plaintiff  of  KM.,  and  therefore  he 
of  the  said  dramatic  piece  as  afore-  brings  his  suit,  &c. 
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ley  could  not  remember  the  words  he  sang.  This  witness 
also  stated  that  he  heard  Miss  Rainsforth  sing  **  note  for 
note  and  word  for  word"  as  Miss  Paton  had  done  at  Co- 
▼ent Garden  in  the  scena  '  Ocean,  thou  mighty  monster;* 
and  that  the  quartet  'Over  the  dark  blue  waters/  was 
sung  by  the  same  characters  as  at  Covent  Garden,  and 
that  the  whole  piece  appeared  to  be  a  kind  of  paraphrase 
on  the  plaintiff's  opera. 

Mr*  Ozenford  was  examined  on  the  voire  dire :  he  said, 
"  1  am  a  member  of  the  Dramatic  Authors'  Society ;  I  am 
not  sure  whether  the  damages  recovered  by  the  members 
go  to  the  Funds  of  the  society ;  I  think  the  sum  to  be  re- 
covered in  this  action  will  not  go  to  the  funds  of  the 
society,  because  I  understand  it  is  brought  by  the  plaintiff* 
alone,  and  not  by  the  direction  of  the  society.  The  plain- 
tiff is  a  member  of  the  society." 

Wilde,  Serjeant,  for  the  defendant. — I  submit  that  this 
witness  is  not  competent  on  the  ground  of  interest.  The 
19th  rule  of  the  Dramatic  Authors'  Society  is  as  follows — 
"  Should  any  member  recover  by  an  action  any  penalty 
for  the  infringement  of  the  act,  [that  is,  the  act  upon  which 
the  plaintiff  now  sues],  he  shall  pay  over  to  the  treasurer 
all  sums  exceeding  the  regular  charges,  for  the  use  of  the 
Society." 

TiNDAL,  C.  J. — I  think  that  the  witness  is  not  compe- 
tent. 

The  witness  was  not  examined. 

Mr.  Sellons  said, ''  I  was  at  the  defendant's  theatre  four 
or  five  nights  after  the  '  Enchanted  Horn  '  was  brought 
out.  Mr.  Braham  sang  '  Oh,  'tis  a  glorious  sight'  I  had 
Mr.  Planch^'s  book  in  my  hand.  Mr.  Braham  sang  the 
words  verbatim. — It  was  sung  with  great  effect.    *  Ocean ' 


Plahcub 

V. 
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was  sung  by  Miss  Rainsrorth,  and  was  applauded.  The 
words  are  decidedly  suitable  to  Weber's  music,  and  the 
introduction  of  other  words  would  have  the  effect  of  in- 
jurmg  the  •  Enchanted  Horn/  "  Braham. 

Miss  Julia  Smith  said—''  I  sang  in  the  quartet  at  the 
defendant's  theatre.  It  was  the  only  music  I  knew  in  the 
opera.  I  sang  the  plaintiff's  words,  not  having  learnt  the 
new  words.  Some  were  singing  the  one  and  some  the 
other.  I  do  not  think  they  could  understand  any  thing 
that  I  said.  On  one  night  I  think  I  heard  Mr.  Brabam 
singing  '  Oh,  'tis  a  glorious  sight  to  see  ;'  but  on  another 
night  I  think  he  was  singing  Italian." 

Mr.  Haynes  Bayly  was  called.  He  was  objected  to 
as  being  a  member  of  the  Dramatic  Authors'  Society.  He 
said — *^  I  am  not  aware  that  the  society  have  any  thing  to 
do  with  this  action.  I  have  no  idea  that  any  money 
recovered  in  this  action  will  go  to  their  funds." 

Mr.  Lythgoe,  the  attorney  for  the  plaintiff,  said — 
''  This  action  is  brought  by  the  plaintiff  oti  his  own  be- 
half. I  do  not,  in  the  slightest  degree,  look  to  the  society 
for  the  costs."* 

Wilde,  Serjt.— I  submit  that  Mr.  Haynes  Bayly  is  not 
a  competent  witness.  Any  damages  recovered,  beyond 
the  expenses,  go  to  the  society. 

Taffimrd,  Serjt. — ^The  rule  could  not  be  enforced  by 
the  parties. 

TiMDAL,  C.  J. — I  think  that  the  witness  is  incompetent. 

The  witness  was  not  examined. 

Mr.  Stephen  Price,  Mr.  Mitchell,  and  Mr.  Bishop  were 
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examined,  to  shew  that  the  perrormance  complained  of 
was,  in  their  judgment,  an  injury  to  the  plaintiff. 

Wilde,  Serjt,  for  the  defendant. — I  submit,  as  matter  of 
law,  that  this  is  not  a  case  within  the  act  of  parliament. 
The  only  words  of  the  statute  are,  *'  shall  represent,  or 
cause  to  be  represented,"  and  those  words  are  hardly 
applicable  to  the  singing  of  a  song.  The  words  **  sing, 
speak,  or  recite^*'  are  not  to  be  found  in  the  statute  at  all ; 
and  I  submit  that  this  is  an  act  that  should  be  construed 
strictly. 

TiNDAL,  C.  J.,  in  summing  up. — This  is  an  action 
brought  on  an  act  of  parliament,  intitled  *'  An  Act  to 
amend  the  laws  relating  to  literary  property,**  by  which 
persons  who  represent  the  dramatic  works  of  others  within 
a  limited  time,  and  without  the  consent  of  the  author,  are 
liable  to  pay  40s.,  or  the  amount  of  advantage  derived 
from  the  representation,  or  the  amount  of  injury  sustained 
by  the  author.  The  word  *'  represent,"  in  this  case,  must 
be  taken  to  mean  the  bringing  forward  on  a  stage  or  place 
of  theatrical  representation ;  and  I  am  of  opinion,  that  if 
either  one  song,  or  more  than  one  song,  be  taken  from  a 
piece,  and  be  performed  on  a  stage,  or  any  place  of  thea- 
trical entertainment,  that  would  be  a  **  representing " 
within  the  act  of  parliament.  If  a  singer,  by  negligence^ 
uses  the  words  of  another  song,  this  would  not  implicate 
the  proprietor  of  the  theatre.  Mr.  Berkeley  states  that  he 
recollects  the  performance  of  Oberon  at  Covent-Garden, 
as  well  as  the  performance  of  the  Enchanted  Horn 
at  the  defendant's  theatre.  The  music  of  both  ia  ad- 
mitted to  be  Weber's;  but  no  right  is  claimed  by 
the  plaintiff  to  that.  Mr.  Berkeley  states  that  Miss 
Rainsforth  sung  the  scena  "  Ocean,"  in  the  same  notes 
and  words  as  Miss  Paton  did  in  Oberon.  He  is  not  cer- 
tain as  to  the  words  of  the  quartet,  or  of  the  other  scena  ; 
but  says  that  in  other  parts  the  words  were  a  paraphrase; 
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and  Mr.  Sellons  states  that  he  had  a  book  of  Mr.  Planche's  1837. 
opera  in  his  hand^and  that  he  heard  Mr.  Brahatn  sing  the 
Tery  same  words.  Miss  Smith  says  that  she  sang  the 
plaintiff's  words  from  negh'gence,  not  having  learnt  the 
new  words^  and  that  some  were  singing  one  set  of  words^ 
and  some  the  other.  Mr.  Price,  Mr.  Mitchell,  ^nd  Mr. 
Bbhop,  were  called  to  shew  that  the  use  of  the  plaintiflT's 
scena  at  the  defendant's  theatre  would  be  injurious  to  the 
plaintiff*  Yoa  will  consider  whether  Mr.  Braham  has  re- 
presented any  part  of  Mr.  Planch6's  opera  without  his 
consent ;  and  if  so,  whether  the  damages  are  above  40^., 
for  that  sum  you  must  find  at  the  least. 

Verdict  for  the  plaintiff;  damages  4/Os. 
Talfourd,  Seijt.,  Kelly,  and  Austin^  for  the  plaintiff. 
Wilde,  Serjt.,  Adolphus,  and  Arnold,  for  the  defendant. 
[AttornieB — Lythgoe  ^  Martin,  and  Seton  4*  CoJ] 


In  the  ensuing  terra,  Wilde,  Serjt,  applied  for  a  new 
trial,  but  the  Court  refused  a  rule. 


Adjourned  Sittings  in  London  after  Trinity  Term,  18S7. 

BEFORS  LORD  CHIEF  JUSTICE  TINDAL. 


COLB  V.  COTTINOHAM.  j       ^^^. 

Breach  of  promise  of  marriage. — The  plaintiff  was  a  An  eiprevioD 
widow,  and  both  she  and  the  defendant  were  advanced  in  U  il^^int^don* 

to  marry  an- 
other, not  nttcrtd  in  the  hearing  of  or  communicated  to  snch  penon  by  the  authority  of  ttie  party 
ezprMjfng  the  intention,  does  not  amount  to  a  promise,  so  ai  to  sustain  an  action. 

A  statement,  in  the  presence  of  a  woman,  of  an  intention  to  marry  her  as  soon  as  her  busineuia 
settled,  most  be  laid  as  acondiiional  promise,  and  the  condition  must  be  shewn  to  have  been  per- 


76  CASES  AT  NISI  PRIUS, 

1837.        years.    The  first  witness,  Mrs.  Winter,  stated  that  the 
"    ^    ^      defendant  had  often  said  to  her,  but  not  in  the  presence 
V.  of  the  plaintiff^,  that  he  should  very  much  like  to  take  Mrs. 

Cole  as  a  wife  if  her  affairs  were  settled,  and  that  he  had 
no  objection  to  her.  The  second  witness  proved  that  the 
defendant  had  frequently  said  that  as  soon  as  Mrs.  Cole*8 
business  was  settled  he  intended  to  marry  her.  Another 
witness,  a  policeman,  stated  that  one  day  he  asked  the 
defendant  ^*  whether  he  meant  as  he  intended  with  Mrs. 
Cole,**  and  he  said  he  did ;  he  intended  to  marry  her  as 
soon  as  her  business  was  settled. 

TiNDAL,  C.  J. — Supposing  these  to  be  promises,  they 
are  all  of  them  conditional. 

Wikk,  Serjt.,  for  the  pIainti£P.— We  shall  prove  the 
condition  performed. 

TiNDAL,  C.J. — But  how  is  it  laid  in  the  declaration? 

WiUe,  Serjt — It  is  laid  under  a  videlicet  that  he  pro- 
mised to  marry  the  plaintiff,  to  wit,  when  her  affairs  should 
be  settled. 

TiNDAL,  C.  J. — ^I  thought  it  had  been  laid  as  an  abso- 
lute promise. 

A  son-in-law  of  the  defendant  was  then  called,  and  he 
stated  that  in  the  month  of  September,  on  one  occasion 
when  the  plaintiff,  who  was  a  laundress,  had  brought  home 
his  linen,  the  defendant  said  to  him  that  Mrs.  Cole  was 
likely  to  be  his  wife's  mother-in-law.  The  witness  added 
that  the  plaintiff  was  in  the  room  at  the  time,  but  did  not 
say  whether  she  was  in  a  situation  to  hear  what  was  said 
or  not.  On  his  cross-examination  he  said  that  a  month 
or  two  afterwards  the  plaintiff  said  it  was  a  false  report 
that  Mr.  Co(tinghani  was  going  to  marry  her,  and  that  she 
had  never  said  that  he  was. 
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It  was  proved  that  the  plaintiff  was  entitled  to  some 
property  under  her  brother's  will,  and  that  she  had  had 
tome  law-suits,  but  they  were  all  determined.  The  de- 
fendant married  a  person  of  the  name  of  Moffett. 

BompaSf  Serjti  for  the  defendant. — No  promise  has 
been  prored  ;  there  must  be  proof  either  of  a  promise  or 
of  an  admission  of  a  promise. 

Some  discussion  then  took  place  as  to  whether  the  son- 
in-law  had  stated  that  the  plaintiff  was  present  at  the  time 
when  the  defendant  alluded  to  her  becoming  his  daughter's 
mother*in-law,  upon  which 

Wilde,  Serjt,  said — I  have  another  witness  who  will  put 
it  beyond  all  doubt. 

TiNDALi  C.  J. — If  there  is  another  witness  you  had 
belter  call  her,  otherwise  it  rests  on  a  mere  intention  not 
communicated  to  the  plaintiff*  which  is  no  promise  at  all. 

The  witness  referred  to  was  then  called,  and  proved 
that  the  defendant  had  often  said,  in  the  hearing  of  the 
plaintiff^  that  he  intended  to  marry  her  when  her  affairs 
were  settled,  and  no  one  else,  and  that  he  would  be  her 
friend  as  long  as  he  lived. 

The  parties  then  came  to  an  arrangement  between  them- 
lelves,  and  a  juror  was  withdrawn  by  consent. 

fVilde,  Serjt.,  and  BarstoWf  for  the  plaintiff. 
BompaSf  Serjt.,  for  the  defendant. 

[Attomies— JTine,  and  WUlianu.} 

See  PAt%f  ?.  CrutchUy,  ante,  Vol.  3,  p.  178,  and  the  cases  there  re- 
ferred to. 
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June2m.  ^^  Pinna  v.  Polhill. 

Since  the  new  X  HE  first  count  of  the  declaration  stated,  that  before 

ing,  the  denial  the  Commencement  of  the  suit,  and  before  the  making  of 

iriluTjSMi  *^«  promi8e,&c.,  the  plaintiflFhad  composed  and  written  the 

not  a  denial  of  music  and  poetrv  of  a  certain  opersi  called  **  The  Rose  of 

that  on  which  r         ^                               r       » 

it  it  founded:  the  Alhambra,  or  The  Enchanted  Lutei**  and,  as  such  com- 

ft  dwiuration^^  poscr  and  authori  had  a  right  to  the  music  and  poetry  of  the 

'uifatiffhad''*  ***^  opera,  and  tit  consideration  of  the  premises,  and  that 

eompoaedand  the  plaintiff  tTotiM  «^//  Atift  such  right  for  three  hundred 

music  and  guineas,  the  defendant  undertook  and  faithfully  promised 

poetry  of  an  ^^  j^^  ^f  j^Jq^  j^jg  ^  ],^  ;„  ^y^^  g^jj  music,   &C.      It  then 

operaf  anoy  as  ^^                                ^ 

auch  compowr  averred  default  on  the  part  of  the  defendant.    There  was 

and  author*  had 

ft  right  to  the  a  second  count,  stating,  that  three  hundred  guineas  was  to 

K«ti7,*and  In  ^®  P*'^  ^^^  *^®  permission  to  perform  the  opera  at  Covent 

eantiderMm  qf  Garden  Theatre,   and  the  Lyceum  or  English  Opera 

and  that  the  House.    The  defendant  pleaded  only  the  general  issue, 

mM  him  inch  that  he  did  not  undertake  and  promise  in  manner  and 

right,  the  de-'  forai,  &C. 

lendant  un-  *v**">  ••^ 

dertooktotejf  The  agreement  consisted  of  two  letters,  which  were 

defendant  mutually  signed  by  the  parties  and  exchanged.    One 

Sbiat^^iudnot  ^^  ^he  plaintiflTs  witnesses  admitted  on  his  cross-exa- 

undertake  and  minatton,  that  one  of  the  songs  was  written  by  Mr.  Fit«- 

promiie  in 

manner  and  ball, 
ninny  aECtS""-" 
SeUt  that, 

under  this  plea,  Crowder,  for  the  defendant.— The  question  is,  whether 

he  was  not  at  ^ 

liberty  to  con-  this  18  to  be  taken  as  a  sale  of  the  copyright  of  the  muaic 

t^fthe^l^in-  ^^  poctry.    There  is  an  averment  that  the  plaintiff  did 

dff^dnoticll,  baII 

or  that  he  had  "^ 
not  the  right, 

^I'lJit^Ae  TiNDAL,  C.  J.— You  ha¥e  not  taken  issue  upon  that  If 

author.  you  h^d,  the  question  would  arise  whether  any  thing  short 
of  a  deed  would  do. 

CrotMfer.— There  is  no  evidence  that  the  plaintiff  was 
the  author  of  the  poetry.  On  the  contrary,  it  appears  that 
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Mr.  Fitsbali  wrote  one  of  the  songs.     Is  the  defendant  to        I837. 
pay  the  three  hundred  guineas,  and  then  find  that  he  has 
no  right  at  all? 

TiKDAL,  C.  J. — All  your  difiiculty  arises  from  the  state 
of  the  record.  You  do  not  say  that  the  plaintiff  did  not 
write  and  compose. 

Thesigert  for  the  plaintiff. — There  is  a  case  of  Bameti 
T.  Glossop  (a),  in  which  this  point  arose  :  that  was  an  ac- 
tion on  a  verbal  agreement,  and  it  was  held  that  a  defence 
on  the  ground  that  the  agreement  should  have  been  in 
writing  must  be  pleaded  specially. 

Crawder. — It  does  not  appear  that  there  was  not  to  be 
a  regular  transfer  by  deed. 

TiKDAL,  C.  J. — I  think  there  ought  to  be,  but  you  have 
admitted  that  there  was. 

Crawder. — ^Does  not  your  Lordship  think,  that  the 
denial  of  the  promise  is  a  denial  of  that  on  which  it  is 
founded  ? 

TiKDAL,  C.  J. — No ;  they  are  separate  averments  ante* 
cedent  to  the  promise,  and  you  should  have  pleaded  that 
the  plaintiff  did  not  sell,  or  that  he  had  not  the  right,  or 
that  he  was  not  the  author;  and  as  you  have  not,  you 
must  be  taken  to  have  admitted  these  facts  as  far  as  the 
jury  are  concerned,  who  have  to  decide  on  this  issue. 

Verdict  for  the  plaintiff;  damages  315/. 

(a)   3  DowL  Prac  Ga.  625.  and  the  8  Anne,  c.  19,  he  hmng 

The  Court  of  Common  Pleas,  in  only  pleaded  the  general  issae. 

that  case,  held  that  the  defendant  See,  also,  Frankum  y.  I%e  Earl  of 

eonld  not  avail  himself  of  the  pro-  Falmouth^  ante,  Vol.  6,  p.  529. 
Tiiioas  of  the  3  &  4WU1.4,  c.  15, 
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Thesiger,  and  Ogle,  for  the  plaintiff. 

Crowder,  for  the  defendant. 

[Attornies— 3f<IeMf  4-  S.,  and  A.  J.  Fither.'} 


See  the  case  of  Poitenger  ?• 
Brookei,  ante,  Vol.  7.  p*  1 10,  which 
decides  that  in  assumpsit,  since 
the  new  rules  of  pleading,  want 
of  consideration  for  the  promise 
must  be  pleaded  specially.    Re- 


ported, also,  1  Scott,  560,  and  I 
Bing.  New  R.  687.  See  also  tbe 
case  of  Smith  ▼.  Partont,  post, 
in  which,  among  other  polnu,  a 
similar  decision  was  gi?en  bj  Lord 
AHnger^  C.  B. 


BEFORE  MR.  JUSTICE  VAUOHAN. 

{Who  sat  for  the  Lord  Chief  Justice.) 


July  in. 

If  the  acdDf 
manager  of  a 
theatre  con- 
duett  himself 
in  such  an  im- 


LaCY  9.  OSBALDISTON. 

Assumpsit.— The  declaration  stated  that  the  defen- 
dant was  lessee  of  Covent  Garden  Theatre,  and  on  the 
5th  of  October,  1835|  he  agreed  to  give  the  plaintiff  a 
proper  manner  salary  of  400/.  a  year  for  his  services  as  acting  manager, 
Utjuriout  to  the  ^^"^1  that  it  was  agreed  that,  should  the  success  of  the 
IhttttTtJ^kM*    *'^««^*'«  warrant  it,  the  defendant  was  to  make  up  the  de- 

him,  the  lessee 
or  proprietor 
may  lawfully 
dbniiss  him. 
An  acting 
manager  can- 
not, under  the 
words  **  usual 
privileges  of  his 
situation," 
daim,  as  matter 
ofnfiU,the 


ficiency  between  400/.  and  500/.  at  the  conclusion  of  the 
year,  and  that  it  was  also  agreed  that  the  plaintiff  should 
be  entitled  to  a  benefit,  and  all  other  privileges  of  his  situ* 
ation.  It  then  averred  that  the  defendant  commenced  his 
duties  on  the  5th  of  October,  1835,  and  continued  to  per- 
form them  faithfully  till  the  1st  of  September,  1836,  when 
the  defendant  prevented  him  from  discharging  them 
use  of  a  private   further,  and  refused  to  allow  him   to  continue  manager. 

box,  and  the  ^ 

power  of  giving    There  was  an  allegation  that  the  success  of  the  theatre 
mission^  though   warranted  the  defendant  in  making  up  the  deficiency  be- 

hoth  are  usually 

allowed  u  a  matter  of  ooartesy. 

What  ft  stage  manager  says  at  the  close  of  a  season.  In  his  farewell  address  (h>m  the  stagt,  at  l» 
he  sttccMi  of  the  theatre,  is  evidence  against  the  lessee  or  proprietor  upon  that  subject 
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tween  400/.  and  500/.,  yet  be  did  not  pay  the  plaintiff  the  1337. 
100/.,  but  refused  so  to  do.  Then  followed  an  allegation 
that  the  defendant  would  not  suffer  the  plaintiff  to  have  a 
benefit,  although  be  was  requested  by  the  plaintiff  at  rea- 
sonable times,  but  refused,  and  also  that  the  defendant, 
before  the  expiration  of  the  agreement,  and  while  the 
plaintiff  was,  according  to  the  agreement,  entitled  to  the 
other  privileges  of  bis  situation,  to  wit,  on  the  1st  of  Sep- 
tember, 1836,  wrongfully  discharged  and  dismissed  him 
from  bis  situation,  and  thereby  deprived  him  of  the  said 
other  privileges ;  and  that  by  such  dismissal  the  plaintiff 
was  for  fourteen  nights  of  performance  deprived  of  the 
right  and  privilege  of  using  and  disposing  of  a  private  box, 
and  of  the  right  and  privilege  of  giving  away  and  disposing 
of  four  free  admissions  to  the  boxes  on  every  night  of  per- 
forming except  benefit  nights,  to  which  rights  and  privi- 
leges the  acting  manager  of  the  theatre  was  entitled  by 
virtue  of  his  situation. 

The  defendant  pleaded — first,  that  he  did  not  promise, 
&c« — secondly,  that  the  success  of  the  theatre  did  not  war- 
rant the  making  up  of  the  deficiency,  &c. — thirdly,  that  he 
was  always  ready  and  willing  to  permit  the  plaintiff  to  have 
a  benefit  on  the  usual  and  proper  terms,  but  the  plaintiff  did 
not  require  him  to  do  so, — and  fourthly,  that  the  plaintiff^ 
before  his  dismissal,  conducted  himself  in  an  improper  and 
unbecoming  manner,  and  ridiculed  and  found  fault  with 
many  of  the  defendant's  arrangements,  and  the  conduct 
of  the  theatre,  and  the  pieces  represented  and  the  cast  of 
characters,  and  endeavoured  and  acted  in  a  manner  calcu- 
lated to  create  and  did  excite  much  discontent,  dissatisfac- 
tion, and  ill-will  among  the  actors,  &c.,  and  that  the  con- 
duct, manners,  language,  and  demeanour  of  the  plaintiff 
were  unbecoming  and  unsuitable  to  his  situation,  and  cal- 
culated to  prejudice  the  interests  and  welfare  of  the  thea- 
tre, and  especially  of  the  defendant,  in  violation  of  his 
duty  as  acting  manager,  wherefore  he  discharged  and  dis- 
missed bim,  as  he  lawfully  might.     The  plaintiff  joined 

VOL.  VIII.  G 
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1837.  issue  on  the  first,  second,  and  third  pleas,  and  to  the 
fourth  replied,  that  the  defendant  discharged  and  dis- 
missed him  of  his  own  wrong. 

The  agreement  between  the  parties  was  as  follows : — 
"  London,  October  5th,  1885. 

**  Mr.  Osbaldiston  hereby  agrees  to  give  Mr.  Rophino 
Lacy  the  yearly  salary  of  400A,  to  be  paid  in  weekly  or 
monthly  proportions,  as  Mr.  Lacy  may  think  proper  to 
require,  till  the  same  be  paid,  for  his  services  at  acting  ma- 
nager at  the  Theatre  Royal,  Covent  Garden,  the  usual  du- 
ties of  which  situation  Mr.  R.  Lacy  undertakes  to  perform 
duly,  truly,  and  faithfully,  and  to  the  best  of  bis  abilidea. 
And  it  is  likewise  agreed  between  the  subscribing  parties, 
that  should  the  success  of  the  theatre  warrant  Mr.  Osbal- 
diston  to  make  up  the  deficiency  between  440/.  and  SOOL 
per  annum  to  Mr.  Lacy,  at  the  conclusion  of  the  year  Oc- 
tober 6th  1836,  such  balance  shall  be  paid  by  Mr.  Osbal- 
diston  to  Mr.  Lacy — Mr.  Rophino  Lacy  to  be  entitled  to 
a  benefit  and  all  other  privileges  of  his  situation.** 

As  to  the  point,  whether  the  plaintiff  required  a  be- 
nefit and  was  refused  by  the  defendant,  it  was  proved 
that  after  the  Conservative  dinner  which  took  place  at 
Covent  Garden  Theatre,  on  the  13th  of  April,  the  se- 
cretary, Mr.  Rowcrofc,  called  to  pay  the  defendant  for 
the  use  of  the  theatre.  The  plaintiff  was  present.  Mr. 
Rowcroft  was  called  as  a  witness,  and  said,  "I  was 
desirous  that  all  persons  connected  with  the  theatre 
should  have  some  advantage,  and  aa  I  had  received  atten- 
tion from  Mr.  Lacy's  demeanour  and  conduct,  I  thanked 
Mr.  Lacy,  and  asked  him  in  Mr.  Osbaldiston's  presence 
if  he  intended  to  take  a  benefit.  Mr.  Lacy  said  he  did : 
I  said,  '  I  shall  be  most  happy  to  promote  that  benefit  by 
all  the  means  in  my  power.'  I  had  the  means  of  promoting 
the  benefit  among  those  who  had  attended  the  dinner: 
between  1000  and  1 100  gentlemen  dined,  and  from  800  to 
1000  ladies  were  present  as  spectators."  In  addition  to 
this  evidence,  Mr.  Alfred  Bunn,  Mr.  Stephen  Price,  Mr. 
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Charles  Kemble,  and  Mr.  Cooper  were  called  as  wit- 
nesses, and  from  their  testimony  it  appeared,  that  in  prac- 
tice the  lessee  or  proprietor  has  the  fixing  of  the  times  for 
benefits ;  that  the  acting  manager  is  entitled  to  an  early 
day  for  his  benefit,  and  that  he  is  not  subject  to  the  ordi- 
nary rules,  as  to  notice  of  an  intention  to  take  a  benefit, 
which  apply  to  the  performers  generally,  and  that  the  ex- 
pense of  a  benefit  was  150/.  or  160/.  Mr.  Kemble  said, 
**  The  day  is  always  appointed  by  the  proprietor  for  the 
acting  manager's  benefit,  but  he  would  not  let  the  good  part 
of  the  season  go  by  without  remonstrating  if  his  benefit 
was  not  fixed.  If  I  were  a  lessee  having  an  acting  manager, 
and  he  had  not  had  a  day  early  in  the  season,  and  gave 
no  notice  after  the  notice  in  the  green-room  as  to  the  ge- 
neral benefits,  I  think  I  should  consider  that  lie  had  waived 
his  intention.*'  They  all  agreed,  that  although  a  private 
box  and  the  liberty  of  giving  orders  were  the  usual  privi- 
leges of  an  acting  manager,  yet  they  were  only  allowed  in 
courtesy,  and  could  not  be  claimed  as  rights.  Mr.  Collins, 
the  singer,  stated,  that  in  the  season  of  1835-6  the  theatre 
was  well  attended,  and  the  season  appeared  to  him  to  be 
a  prosperous  season.  A  reporter  of  the  Morning  Herald 
said, "  I  have  frequently  been  at  Covent  Garden  Theatre ; 
1  cannot  say  how  it  was  attended;  I  have  seen  good 
houses ;  I  have  some  idea  I  was  there  at  the  close  of  the 
season,  when  Mr.  Wallack,  the  stage  manager,  delivered 
the  farewell  address.** 

fFWrfe,  Serjt.— What  did  he  say? 

Plait  objected. 

Vauohan,  J.— I  think  it  is  evidence;  the  value  of  it  is 
another  thing. 

Witness. — I  have  no  reoolleotion  of  what  was  said. 
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Vauohan,  J. — The  treasurer  would  be  able  to  say  what 

the  state  of  the  funds  was. 
Lact 

9. 

OiBALoiMON.        Wilde,  Serjt— The  house  being  well  attended  is  primA 
facie  evidence  of  its  being  a  successful  season. 

Vauohan,  J. — I  think  not. 

Mr.  Sheridan  Knowles  stated,  that  he  took  a  be- 
nefit at  Covent  Garden  Theatre  in  the  latter  part  of 
the  season  of  1836;  that  the  benefits  at  that  time  were 
generally  good,  and  that  the  gross  receipts  of  his  benefit 
were  260/. 

Plattf  for  the  defendant. — There  is  no  case  at  all : — 
first,  as  to  the  difference  between  400/.  and  500/.,  there  is 
no  evidence  at  all  of  the  success  of  the  theatre ; — secondly, 
as  to  the  benefit,  the  allegation  is  that  he  required  a  be- 
nefit ;  this  is  traversed,  and  there  is  no  evidence  of  any 
request  or  requisition  on  his  part. 

Yaughan,  J. — The  third  issue  is  upon  you.  It  may  be 
difficult  to  say  that  there  is  not  a  scintilla  of  evidence  on 
the  other  two. 

Piatt  then  addressed  the  jury  for  the  defendant. — Why 
has  not  the  plaintiff  called  Mr.  Robertson,  who  has  been 
the  treasurer  for  many  years?  The  plaintiff  knows  that  it 
was  a  losing  concern  in  that  year,  and  yet  he  brings  his 
action.  I  will  call  Robertson,  and  shew  a  loss  of  1500/. 
As  to  the  benefit,  it  is  evident  that  he  was  afraid  to  risk 
it.  Sheridan  Knowles  was  a  greater  man,  and  his  gross 
receipts  were  only  260/.  What  were  the  plaintiflfs  means 
of  getting  a  benefit?  Mr.  Rowcroft's  promise  was  not 
sufficient  to  justify  him.  There  is  no  evidence  that  he 
requested  a  benefit  and  was  refused.  You  will  say,  why 
was  he  discharged  ?     Because  his  being  kept  would  have 
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been  dangerous  to  the  interests  of  the  theatre.   Ridgeway'       1837* 
▼.  The  Hungefford  Market  Company  («),  is  an  authority 
to  shew  that  a  clerk  may  be  dismissed  for  improper  con- 
duct.    The  privileges  of  the  private  box  and  orders  de- 
pend upon  the  dismissal. 

Vauohan,  J. — As  it  seems  to  me,  it  comes  to  this  ques- 
tion, whether  the  dismissal  was  proper ;  and  if  not,  what 
damages  are  to  be  given. 

For  the  defence,  Mr.  Robertsoui  the  treasurer,  was 
called.  As  to  the  question  of  success  he  said,  ''The  thea- 
tre during  the  first  season  was  a  losing  concern,  to  June, 
1836;  when  the  first  season  closed  the  excess  of  expendi- 
ture over  the  receipts  was  1767/.,  and  from  the  ISth  Sep- 
tember to  the  5th  October,  I  find  there  is  a  loss  of 
5532.  15#.  5<f.,  exclusive  of  tradesmen's  bills."  As  to  the 
dismissal  of  the  plaintiff  he  said — **  After  some  dispute  be- 
tween Mr.  Osbaldiaton  and  Mr.  Lacy  about  Easter,  on 
the  subject  of  '  Fra  Diavolo,'  I  observed  Mr.  Lacy  con- 
duct himself  with  great  indifference  to  the  interests  of  the 
theatre;  I  have  heard  him  make  observations  to  many 
persons,  but  can  only  call  a  name  to  recollection  in  one 
instance — Miss  Romer  had  been  singing  in  Zampa,  and 
when  she  came  off  he  said  to  her—*  I  wonder  how  you 
can  perform  in  such  rubbish.'  *' 

WUdei  Serjt.,  in  reply. — The  evidence  given  shews  no 
profit,  and  therefore  I  make  no  claim  for  the  100/.  But 
I  rely  on  the  plaintiff's  statement,  in  the  presence  of  Mr. 
Rowcroft,  that  he  intended  to  take  a  benefit,  as  a  request 
on  his  part,  and  a  refusal  on  the  part  of  the  defendant. 
Here  is  a  contract  that  he  shall  have  a  benefit,  and  here  is 
a  distinct  announcement  of  an  intention  *to  take  one,  which, 
under  the  circumstances,  amounts  to  a  request  in  law. 

(a;  SAdol.  &Eni8,  171. 
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ISdJ-        Then,  as  to  the  private  box  and  the  writing  of  orders — 

j^^ ^        ^l**t  >«  meant  by  the  usual  privileges?      Is  there  any 

9.  doubt  it  means  that  he  is  to  have  the  usual  courtesies 

which  acting  managers  have  always  had  ?  With  respect  to 

the  dismissal,  no  grounds  are  shewn  for  it  on  the  evidence. 

Vaughan,  J.,  in  summing  up,  after  observing  upon  the 
state  of  the  theatre  as  not  warranting  the  payment  of  the 
additional  lOOL,  said — The  next  question  will  be  as  to 
the  benefit.  There  is  a  precise  issue  as  to  whether  or  no 
the  plaintiff  required  a  benefit  and  was  refused.  You. 
must  be  satisfied  that  he  did  require  the  benefit,  and  that 
the  defendant  refused  to  give  it.  The  question  is,  whether 
he  did  require  it,  or  whether  he  waived  it  from  motives  of 
prudence.  It  was  for  the  plaintiff  to  prove,  in  the  first 
instance,  that  he  did  require  his  benefit.  The  conversa- 
tion relied  on  by  him  was  with  Mr.  Rowcroft.  It  does  not 
appear  to  be  any  demand  of  a  benefit  from  Mr.  Osbaldis- 
ton,  although  he  was  present,  and  it  may  be  taken  that  he 
might  have  heard  the  expression  of  the  plaintiff's  inten- 
tion. If  he  did  demand  it  in  the  proper  way,  why  has  he 
not  proved  it?  Mr.  Kemble  says,  he  would  not  have 
allowed  the  season  to  go  on  so  far  without  remonstrance, 
if  he  had  not  had  the  time  fixed  for  his  benefit.  It  seems 
to  me,  that  the  plaintiff's  allowing  so  long  a  time  to  elapse 
without  any  remonstrance,  goes  strongly  to  shew  that  he 
did  not  require  a  benefit.  Then  as  to  the  dismissal;  in 
my  opinion  the  grounds  stated  in  the  plea  have  not  been 
proved.  It  is  a  question  of  fact  whether  the  plaintiff  was 
so  conducting  himself  as  that  it  would  have  been  injurious 
to  the  interests  of  the  theatre  to  have  kept  hina.  If  he 
was,  I  should  have  no  difficulty  in  saying  that  it  would  be 
a  good  ground  of  dismissal.  It  seems  to  me,  however,  that 
the  proof  for  the  defendant  is  very  weak  on  this  part  of 
the  case,  the  only  circumstance  being  the  observations 
made  to  Miss  Romer.  As  to  the  withholding  of  the  pri- 
vileges, it  is  not  assigned  as  a  breach  of  the  agreement. 
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but  oDly  introduced  as  an  aggravation  of  the  damage  in  1837. 
consequence  of  the  dismissal.  All  the  witnesses  say  that 
it  was  an  act  of  kindness  and  courtesy ,  bat  not  a  matter  of 
right  to  be  claimed  as  such.  It  does  not  seem  to  me,  on 
the  evidence,  that  they  go  the  length  of  supporting  any 
right  to  the  private  box  or  the  giving  orders. 

Verdict  for  the  plaintiff  on  the  general  issue, 
and  for  the  defendant  on  the  special  pleas, 
the  jury  saying  they  were  of  opinion  that 
there  was  sufficient  to  authorize  the  dis- 
missal. 

WUde  and  Taffourd,  Serjts.,  and  R.  V.  Richards,  fot 
the  plaintiff. 

Ptattf  and  ChanneU,  for  the  defendant. 

[Attomi«s— K.  tV,  WiiUami,  and  /.  JSvani.] 


See  the  case  of  TVimer  v.  Bo*  content  within  the  year,  may  reco- 

6mflpny  ante.  Vol.  6,  p.  15,  and  the  ver  salary  pro  ratA,  ^thout  any 

sD^orities  there  referred  to.    In  express  agreement  to  that  effect, 

the  ease  of  ThomoM  v.  WiiUami,  and  that   the  departure  of  the 

3  N.  &  M.  545,  it  was  held  that  a  clerks,  on  their  employer  ceasing 

derk  hired  generally  by  the  year  to  carry  on  business,  is  evidence 

at  a  certain  salary,  upon  a  disso-  of  the  dissolution  of  the  contract, 
hition  of  the  contract  by  muiwU 
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NORTHERN  SPRING  CIRCUIT. 


YOKK  ASSIZES. 
(CivU  Side.) 

BBFORE    MK.    BARON    ALDBRSON. 


Todd  v.  Hawkins. 

A  widow  lady  lilBEL.     Plea — not  guilty. 

nar^*the  I^  appeared  that  the  plaintiff  was  a  sharebroker,  and 
SefendinL^^  ^^^^  ^^^  plaintiff  and  defendant  had  also  been  in  part- 
had  manied  nership  in  the  tea  trade,  but  that  they  had  dissolved 
^tahera'  their  partnership  in  the  year  1835.  It  further  appeared 
iDgTiJSutioM  <^l^a'  ^l^®  ^"'^  o^  ^^^  defendant  was  the  daughter  of  the 
on  the  plain-  j^te  Dr.  Taft,  a  Wesleyan  minister,  and  that  in  the  year 

tiff  s  charactari  ^^ 

and  detiring  a  1836  the  plaintiff  was  paying  his  addresses  to  Mrs.  Taft, 

eztendlTin-  the  mother  of  the  defendant's  wife.     These  facts  were 

^wLff^cta-  P«*ov«d  ^y  M"-  'I'^f^J  ^^^  *1*^  stated,  that  in  the  month 

ncter:--H«u,  of  July,  1835,  she  received  a  letter,  which  was  the  subject 

letter  written  of  the  present  action,  from  the  defendant,  and  that  she 

Sccationf  and*  g*^®  ^^  ^^  ^^®  plaintiff,  who  returned  it  after  a  copy  had 

that  the  defen-  Y^^^n  made  of  it,  and  that  the  original  letter  was  then 

dant  was  jttsti-  ^ 

fled  in  writing  bumt.  In  her  cross-examination  Mrs.  Taft  said,  the  de- 
tlia  letter,  pro-     -      ,      ^  «  »  .  •  r  .  i 

Tided  tiie jury  fcudaut  would  receive  an  accession  of'  property  on  her 
Uwirte^wriUng  wcond  marriage,  or  when  his  youngest  child  comes  of  age, 
it,  the  defen-      which  wouUl  be  about  seven  years  hence,  so  that  property 

dant  acted  bona  .         -^  .«,,«, 

fide,  although     would  the  sooner  come  mto  the  possession  of  the  defend- 

contlSiTed^n^a  Bnt,  in  right  of  his  wife,  by  Mrs.  Taft*s  second  marriage. 

letter  were 

falsa,  or  bated 

upon  the  most  erroneous  information;  and  that,  if  the  defendant  uted  expretaiont,  howerer  harah, 

haity,  or  untrue,  yet  bonS  fide,  and  believing  them  to  be  true,  he  was  justified  in  so  doing. 

Comnnnications  of  this  kind  should  be  viewed  liberally  by  Juries,  and  unless  they  sea  clearly 
that  there  was  a  malicious  intention  of  defaming  the  plaintiff,  ihey  ought  to  find  for  the  defendant. 
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The  letter  was  to  the  following  effect : — 
**  Dear  Ma.  I  feel  very  severely  the  coldness  and  con- 
straint which  compels  me  to  communicate  my  sentiments 
to  you  through  the  medium  of  a  letter^  but  the  misery  to 
yourself  and  the  evil  consequences  to  your  familyi  which 
must  inevitably  ensue  from  the  step  I  fear  you  are  about 
to  take,  impel  me  to  waive  every  private  consideration  and 
to  do  my  duty  to  you  honestly,  and,  I  hope  you  will  feel» 
respectfully,  as  I  am  quite  sure  you  would  to  me  under  an 
exchange  of  circumstances ;  but  whilst  in  the  following  re- 
marks I  express  my  own  private  sentiments,  I  am  anxious 
you  should  believe  me  they  also  contain  the  opinion  (for 
there  is  but  one)  of  all  our  friends  without  any  exception. 
And  when  I  tell  you  that  your  conduct  in  the  affair  is 
made  the  subject  of  jest  and  the  severest  censure  of  all 
classes  in  York,  those  to  whom  you  are  known  and  others, 
I  tell  you  but  the  honest  though  painful  truth ;  and  in  the 
sight  of  God,  I  declare,  that  amongst  the  great  numbers 
in  York  who  have  mentioned  the  subject  to  me,  I  have 
never  in  any  one  instance  heard  it  spoken  of  otherwise 
than  as  a  matter  of  deep  regret,  and  fraught  with  the  ruin 
of  those  interests  which  it  is  your  first  duty  to  protect. 
Now,  I  am  quite  sure  from  all  that  I  have  ever  seen  and 
known  of  your  character,  that  wilfully  to  do  so  with  your 
eyes  open  would  be  utterly  abhorrent  to  you,  and  that  it 
can  only  be  accounted  for  by  your  being  the  victim  to  the 
pbusible  artifice  of  a  wicked  and  artful  man,  and  I  most 
earnestly  wish  you  to  investigate  thoroughly  his  character, 
for  I  honestly  assure  you,  and  I  speak  it  as  free  from  per- 
sonal prejudice  as  I  am  able,  and  with  the  fear  of  a  lie 
in  my  heart,  that  his  character  in  York  amongst  those 
who  best  know  him  is  that  of  an  unprincipled  trickster. 
To  make  money,  by  no  matter  what  means,  appears  to  be 
his  principal  object,  as  he  is  constantly  descending  in 
transactions  of  that  nature  to  the  meanest  artifice  and 
juggle,  which  an  honest-minded  man  would  rather  die  than 
be  guilty  of.    I  am  much  afraid  that  these  remarks  will 
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fail  of  having  their  proper  weight  upon  your  mind,  by 
your  attributing  them  to  prejudice  from  injury  received 
on  my  part;  but  I  assure  you,  that  although  I  can  never 
think  of  him  in  any  other  light  than  that  of  a  fraudulent 
man,  X  think  him  much  too  worthless  for  resentment,  a 
sentiment  I  am  sure  you  would  coincide  with  could  you 
view  him  in  his  true  colours.  The  circumstance  which 
chiefly  gives  me  pain  is  this, — that  I  can  scarcely  believe 
it  possible  that  you  can  so  far  be  deceived  by  the  crafty 
ingenuity  of  his  representations  as  to  be  insensible  to  the 
injury  and  wrong  he  has  inflicted  upon  myself,  and  through 
me  upon  your  own  child,  and  which  appears  to  every 
other  person  as  palpable  as  they  are  aggravated  and  dis- 
graceful ;  and  I  think  his  conduct  to  us  both  may  form  a 
pretty  sure  specimen  of  what  it  will  be  to  any  other  of 
your  family  who  may  have  the  misfortune  to  fall  under  hit 
control.  Mamma,  examine  well  into  your  motives,  search 
deeply  your  own  heart  Is  the  love  of  money  or  anxiety 
after  worldly  appearance  there  ?  Are  you  sacrificing  to 
Mammon,  and  making  your  children  pass  through  the 
fire  to  Moloch  ?  The  spoils  of  the  widow  and  fatherless 
are  in  his  treasure,  the  moth  and  rust  will  corrupt  them, 
and  his  money  will  perish  in  the  using.  Do  let  me  press 
upon  you  the  conduct  which,  as  a  prudent  person  yon 
ought,  and  as  a  professor  of  Christ  you  dare  not  but  do. 
I  mean,  earnest  and  agonising  prayer  for  ihat  guidance 
and  direction  of  the  Spirit  of  God  which  b  promised  for 
these  special  occasions,  by  thoroughly  examining  your 
motives,  and  weighing  well  the  consequences  of  such  a 
step ;  and  then,  by  diligent  and  extensive  inquiry  from 
parties  most  likely  to  give  you  honest  and  necessary  in- 
formation as  to  his  character,  and  fitness  for  increasing 
and  adding  to  the  comfort  and  establishment  of  those  in- 
terests which  it  u  your  duty,  and  I  have  no  doubt  your 
intention,  to  protect — I  say,  if  after  having  pursued  this 
course  you  think  him  a  man  to  whom  you  can  fearlessly 
surrender  your  charge,  I  can  only  say  that  no  one  will 
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more  rejoice  than  myself  if  the  issue  be  happy.  But  so  1337. 
contrary  is  my  conviction  of  the  result,  that  my  earnest 
and  daily  prayer  to  God  isj  that  he  who  has  promised  to 
be  a  husband  to  the  widow,  to  be  her  counseller  and 
guide^  and  has  declared  that  he  will  deal  kindly  with  the 
relicts  of  his  saints,  will  deliver  you  from  this  fatal  snare, 
which  has  already  had  an  unfavourable  effect  upon  your 
character  in  the  opinions  of  respectable  and  intelligent 
people  both  in  and  without  the  pale  of  the  Christian 
church,  and  will  eventually  ruin  your  peace.  I  pray  God 
bestow  upon  you  every  necessary  good,  and  so  direct  your 
way  that  you  may  keep  his  testimonies. 

*•  Yours  very  affectionately, 
''  W.  Hawkins. 
••  Mrs.  Doctor  Taft. 
**  P.  S. — If  in  any  thing  X  have  said  above  you  should 
imagine  any  want  of  affection  or  respect,  I  wish  to  affirm 
that  I  have  had  no  such  intention,  and  desire  you  to  attri- 
bute them  to  the  warm  and  certain  conviction  of  the 
desolating  truths  1  have  laid  before  you." 

Aldbrson,  B.  (in  summing  up). — The  question  you 
will  have  to  determine  is,  whether  the  writing  of  this  letter 
being  justified  by  the  circumstances  under  which  it  was 
written,  there  is  any  thing  to  shew  that  the  defendant  was 
actuated  by  malice.  In  many  cases  malice  is  to  be  inferred 
firom  the  writing  itself;  ordinarily  the  law  infers  that  any 
one  who  without  a  justifiable  occasion  writes  that  which  is 
prejudicial  to  the  character  of  another,  is  actuated  by 
malicious  motives.  Where,  however,  there  is  a  justifiable 
occasion  for  the  communication,  the  law  very  properly 
draws  a  different  line.  Here  is  a  widow  about  to  contract 
marriage  with  the  plaintiff";  the  defendant  is  her  son-in- 
law;  I  think,  therefore,  that  he  was  justified  in  writing 
this  letter  to  her,  provided  you  are  satisfied  that  in  doing 
so  be  acted  bona  fide,  although  the  imputations  contained 
in  the  letter  be  false,  or  based  upon  the  most  erroneous 
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information.    There  is  no  doubt,  that  unless  this  letter 
were  justified  by   the   occasion,  it  is  a  libeli  and    had 
Mrs.  Taft  and   the  defendant   been   strangers  to   each 
other,  this  would  have  been  a  mere  question  of  damages. 
However,  in  this  case,  although  the  letter  be  derogatory 
to  the  plaintiff's  character,  and  written  in  stronger  lan- 
guage than  a  prudent  man  would  use,  you  must  consider 
whether  it  was  written  sincerely,  and  with  a  desire  to 
benefit  the  person  to  whom  it  was  addressed.     The  letter 
professes  to  be  so,  and  you  must  decide  whether  that  pro- 
fession is  made  bon&  fide.    The  request  that  this  lady 
would  make  diligent  and  extensive  inquiry  into  the  charac- 
ter of  Mr.  Todd  was  extremely  good  advice,  and  so  is 
the  exhortation  to  her  to  apply  herself  to  prayer.     It  may 
not  be  judicious  on  trifling  or  light  occasions  to  make 
reference  to  sacred  things ;  but  on  an  important  occasion 
like  that  which  called  forth  this  letter,  no  better  advice 
could  be  given.     The  question  you  have  to  try  is^  not 
whether  Mr.  Todd  was  guilty  of  the  charges  laid  against 
him,  but  whether,  although  the  defendant  may  have  acted 
rashly,  he  wrote  the  letter  bon&  fide.    So  far  as  pecuniary 
interests  are  concerned,  it  would  be  to  the  advantage  of 
the  defendant  that  this  lady  should  marry,  and  that  tends 
to  shew  bona  fides,  as  men  do  not  in  general  act  maliciously 
and  at  the  same  time  against  their  own  interests.    The 
whole  of  the  circumstances  are  before  you,  and  the  occa- 
sion is  one  which  prim&  facie  justifies   the  letter.    If, 
however,  the  defendant  has  availed  himself  of  the  occa- 
sion for  malicious  purposes,  he  must  answer  for  what  he 
has  done.    If,  on  the  other  hand,  he  has  used  expressions, 
however  harsh,  hasty,  or  untrue,  yet  bonft  fide,  and  be- 
lieving them  to  be  true,  he  was  justified  in  so  doing.     It 
is  for  the  good  of  all  that  communications  of  this  kind 
should  be  viewed  liberally  by  juries ;  and  unless  you  see 
clearly  that  this  letter  was  written  with  a  malicious  inten- 
tion of  defaming  the  plaintiff,  your  verdict  ought  to  be  for 

the  defendant. 

Verdict  for  the  defendant. 
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Alderson^  B. — I  hope  it  will  be  understood  that  this         ig37, 

rerdict  is  founded  on  the  fact  that  this  letter  was  a  con-      '^"  *    "^ 

fidential  communication.  0. 

Hawkins. 

The  Foreman  of  the  Jury. — My  Lord,  that  is  so. 
R  Alexander^  and  Wighiman^  for  the  plaintiff. 
C  CresweU,  and  Mathews,  for  the  defendant. 


In  the  case  of  Wright  v.  Wood- 
gate,  20. M.  &  R.  573,  Mr.  Baron 
Parke  says,  ''The  proper  meaning 
of  a  priTileged  communication  is 
tlus :— That  the  occasion  on  which 
the  communication  was  made, 
rebats  the  inference  prims  facie 
arisbg  from  a  statement  prejudi- 
cial to  the  character  of  the  plain- 
tiffy  and  puts  it  upon  him  to  prove 
that  there  was  mdice  in  fact— that 
the  defendant  was  actuated  by 
motiTes  of  personal  spite  or  ill- 
will,  independent  of  the  occasion 
on  which  the  communication  was 
made.  In  the  present  case  it  be- 
came, in  my  opiniouy  incumbent 
on  the  plaintiff  to  shew  malice  in 
fact    This  he  might  hare  made 


out  either  from  the  language  of 
the  letter  itself,  or  by  extrinsic 
evidence,  or  by  proof  of  the  con- 
duct or  expressions  of  the  de- 
fendant, shewing  that  he  was  ac- 
tuated by  a  motive  of  personal 
ill-will.»' 

See  the  cases  oi  Blackburn  y. 
Blackburn,  ante.  Vol.  3,  p.  146 ; 
Hanooodv.  Green,  Id.  p.  141 ;  Ro- 
bertson V.  Macdougal,  Id.  p.  269 ; 
Ward  V.  Smith,  ante,Vol.  4,  p.  302 ; 
Kerr  v.  Sheddin,  Id.  p.  528;  Coc- 
kayne V.  Hodgkision,  ante.  Vol.  5, 
p.  543;  Woodward  y.  Lander,  Bute, 
Vol.  6,  p.  548 ;  Coward  v.  Welling- 
ton, ante,  VoL7»  p.  531;  Shipl^ 
V.  Todhunter,  Id.  p.  680;  and 
Young  V.  Few9on,  ante,  p.  55. 
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OXFORD  SUMMER  CIRCUIT. 

BEFORE  LORD  ABINGER  AND  MR.  JUSTICE  COLERIDOK. 

OXFORD  ASSIZES. 
{Crown  Side)* 

BEFORE  LORD  ABIKGER,  C.  B. 


Reoina  V.  Parish. 

If  m    noo  Forgery.— The  first  count  of  the  indictment  charged 

have  tbcautho-  that  the  prisoner  did  "  offeri  dispose  of«  and  put  off*'  the 

to  write  the  foUowiog  forged  bill  of  exchange : — 

Xr'llf  it*'  ••  Haddenham,  Sept,  83,  1886. 

•cceptance,  it  **  £80. 

b  no  forgery;  |, 

neither  ii  it  if 

he  hid  no  inch   thirty  Dounds  for  value  received. 

aothorttj,  pro-  ''  * 

▼ided  that,  hj 

"To  Mr.  John  Tyler, 


the  fact!  proTed, 
it  is  made  out 
that  he  had 
fidr  ground  for 
conaidering 
that  he  had 
•och  authority, 
and  did  lo  con- 
sider, and  wrote 
the  acceptance, 
not  meaning 
to  defraud  or 
ii^ure  any  one. 
The  jury 
should  take  the 
law  firmm  the 
Judge;  and 


Two  months  after  date,  pay  to  my  order  the  sum  of 


"John  Parish. 


'*  Haddenham,  Bucks  :*' 
— with  intent  to  defraud  John  Tyler,  the  prisoner  well 
knowing  the  bill  to  be  forged. 

Second  count — the  like,  describing  the  bill,  and  not 
setting  it  out. 

Third  count — that  the  prisoner  having  a  certain  bill 

of  exchange  [setting  it  out]  did  forge  on  it  the  following 

acceptance,  **  Accepted — payable  at  Jones,  Loyd,  and  Co., 

bankers,  London, — John  Tyler:*'  with  intent  to  defraud 

t:^r^  John  Tyler. 

Fourth  count — the  like,  for  uttering  the  acceptance. 


eases  had  been 

dted  to  the 

Judge  on  a  legal 

argument,  and 

he  had  giren  an  opinion  on  them,  they  were  not  allowed  to  be  read  to  the  Jury  in  the  address  of 

the  prisontr'fl  counsel  to  them. 


Parish. 
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Fifth  count — like  the  fourth ;  but  laying  the  intent  to         1837. 
be  to  defraud  Charles  Tawney  and  others.  "    ' 

Sixth   count — like  the  fifth;  but  not  setting  out  the  v. 

bill. 

Seventh  count — that  the  prisoner  having  the  forged 
bill  [not  setting  it  out]  with  the  forged  acceptance  on  it» 
[not  set  out]  did  oiFer,  dispose  of,  and  put  it  off,  with  in- 
tent to  defraud  C.  Tawney  and  others. 

It  appeared  that  the  bill  of  exchange  had  been  drawn 
by  the  prisoner^  and  by  him  paid  to  Messrs.  Tawney. 
To  prove  that  the  acceptance  was  forged,  Mr.  Tyler  was 
called  :  he  said,  "  I  am  the  collector  of  taxes  at  Hadden- 
ham,  and  have  lived  there  fifty-four  years.  There  is  no 
other  John  Tyler  at  Haddenham.  The  bill  is  in  the 
hand-writing  of  the  prisoner,  but  the  acceptance  is  not 
mine.  I  never  authorized  any  one  to  accept  any  bill  for 
me.  I  received  a  letter  from  Mr.  Tawney,  which  I  took 
to  the  prisoner.  I  asked  how  the  bill  came  to  be  accepted 
in  my  name,  as  I  knew  nothing  about  it.  He  said  he  was 
aware  of  that,  but  would  settle  it  with  Mr.  Tawney.** 

In  his  cross-examination,  this  witness  said,  *'  The  pri- 
soner on  the  same  day  accepted  a  bill  for  17/.  4s.  for  me. 
I  had  accepted  a  bill  for  17/.  4«.,  and  got  this  as  a  renewal 
of  the  former  bill,  which  I  had  accepted  for  the  prisoner's 
accommodation.  I  have  many  times  had  money  transac- 
tions with  the  prisoner  for  his  accommodation,  but  never 
for  my  own.  I  had  accepted  more  than  one  bill  for  him, 
a$  what  he  could  not  pay  on  the  first  advance,  I  accepted 
another  bill  for.  The  first  bill  I  accepted  for  him  was  for 
50/.  The  prisoner  had  taken  the  liberty  to  use  my  name 
for  15/.,  and  I  paid  it.  He  then  used  my  name  without 
my  authority.  It  was  an  acceptance ;  I  paid  it,  and  the 
prisoner  repaid  me  in  the  course  of  a  week.  I  had  no  dif- 
ference with  the  prisoner  about  it,  and  we  have  been  on 
friendly  terms  ever  since."  In  answer  to  a  question  put  by 
Lord  Abinger^  C.  B.,  the  witness  ssid,  <'  The  prisoner  was 
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1837.        a  particular  friend  of  mine,  and  I  never  had  any  quarrel 
with  him.'* 

Walesby,  for  the  prisoner. — I  would  refer  your  Lordship 
to  the  case  of  Rex  v.  Forbes  (o). 

Lord  Abinobr,  C.  B. — I  quite  agree  with  that  case. 

Walesby  addressed  the  jury  for  the  prisoner^  and  in  the 
course  of  his  address  was  proceeding  to  read  the  obser- 
vations of  Mr.  Justice  Coleridge  in  Rex  v.  Forbes. 

Lord  Abinoer^  C.  B. — Mr.  Walesby^  I  cannot  allow  you 
to  read  cases  to  the  jury.  It  is  the  duty  of  the  jury  to 
take  the  law  from  the  judge.  It  no  doubt  often  happens 
that,  in  an  address  to  the  jury,  counsel  cite  cases;  but 
then  it  is  considered  that  that  part  of  the  speech  of  the 
counsel  is  addressed  to  the  judge.  That  cannot  be  so 
here,  as  you  very  properly  in  the  first  instance  referred 
me  to  the  case^  and  you  have  my  opinion  upon  it;  you  can 
therefore  make  no  further  legitimate  use  of  the  case,  and 
the  only  effect  of  reading  it  would  be  to  discuss  propoai* 
tions  of  law  with  the  jury,  with  which  they  have  nothing 
to  dO|  and  which  they  ought  to  take  from  me. 

Walesby  submitted  to  the  jury,  that  upon  the  facts 
proved  by  Mr.  Tyler^  the  prisoner  had  fair  ground  for 
believing  that  he  had  authority  to  make  use  of  Mr.  Ty- 
ler's name  as  he  had  done. 

Lord  AbinobRi  C.  B.,  (in  summing  up). — The  intention 
to  defraud  is  an  ingredient  in  the  offence  of  forgery«  and 
of  feloniously  uttering  forgeries.  It  is  conceded  that  this 
acceptance  is  not  in  the  hand-writing  of  Mr.  Tyler«  and 

(a)  Ante,  Vol.  7,  p.  224. 
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it  seems  pretty  clear,  that  it  was  written  by  the  prisoner.         1837. 
If  the  prisoner  had  the  authority  of  Mr.  Tyler  for  writing  - 

the  acceptance^  it  is  no  forgery ;  neither  is  it  if  he  had  no  9. 

aach  authority,  provided  that  from  the  facts  that  have 
been  proved,  it  is  made  out  that  he  had  fair  ground  for 
considering  that  he  had  such  authority.  These  two  par- 
ties were  on  very  intimate  terms ;  Mr.  Tyler  had  more 
than  once  accepted  bills  for  the  prisoner's  accommodation, 
and  on  a  former  occasion,  when  the  prisoner  had  used  his 
name,  he  paid  the  amount  and  found  no  fault,  and  the 
prisoner  repaid  him  in  the  course  of  a  week.  You  will 
consider  whether  the  prisoner  having  to  deal  with  the 
name  of  a  person  with  whom  he  was  so  very  intimate^ 
fairly  considered,  from  what  had  before  occurred,  that  he 
had  authority  to  do  as  he  did,  and  make  use  of  the  name 
of  Mr.  Tyler  upon  the  face  of  this  bill.  If  you  think  so, 
and  that  the  prisoner  acted  honk  fiile,  and  did  not  mean 
to  defraud  or  injure  any  one,  you  ought  to  acquit  him. 

Verdict — ^Not  guilty. 
CrippSf  for  the  prosecution. 

Walesby,  for  the  prisoner. 

[Attomies— ^aZiA,  and  Looker,'} 


{Cml  Side.) 

BSrORB  MR.  JUSTICE  COLBRIDGB. 
QUARTERMAN  f>.  CoX. 

Assumpsit  for  the  price  of  a  horse,  sold  by  the  ifaninteKitta 
plaintiff  to  the  defendant.     Plea,  non-assumpsit.    There  f^^^^ 

had  been  another  plea,  which  was  demurred  to ;  and  it  ^^  ^*<  >>«  i« 

raletsedfUid 

It  jn  «mrt,  ^e  oppoilte  counicl  has  m  right  to  tee  it,  mnd,  if  it  it  on  m  wrong  ttamp,  it  wiirbTiH. 
f»lld ;  but  if  the  witnett  ttate  that  he  it  releated,  mnd  thmt  hit  releate  it  not  in  court,  he  mn  be 
esimlned  without  production  of  the  releate.  ^  ^ 

VOL.  VIII.  H 
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had  been  agreed  between  the  partiesi  that  if  the  plaintiff* 
recovered  in  the  present  action^  the  verdict  should  be  for 
702.,  and  that  under  the  plea  of  the  general  issue^  the 
defendant  should  be  at  liberty  to  shew  that  the  horse  was 
warranted  quiet,  and  was  not  so. 

On  the  part  of  the  plaintiff,  a  person  named  Eveaher 
was  called,  with  a  view  of  proving  that  he  had  sold  the 
horse  to  the  plaintiff*,  and  that  it  was  always  quiet  while 
in  his  possession* 

On  the  voire  dire  the  witness  said,  that  he  had  been 
released,  and  had  his  release  in  Court. 

Curwood,  for  the  defendant,  asked  to  see  it 

Ludlow,  Serjt,  for  the  plaintiff*. — The  defendant's 
counsel  has  no  right  to  see  it ;  if  he  hadj  he  would  have 
a  right  to  call  for  proof  of  it  by  the  subscribing  witness  (a). 

Coleridge,  J. — It  must  be  inspected,  if  it  is  wished 
for  by  the  other  side,  as  it  is  in  Court.  Had  the  release 
not  been  in  Court,  the  declaration  of  the  witness  that  he 
was  released  would  have  been  sufficient.  In  the  case  of 
The  Bailiffs  of  Godmanchester  r.  PhiUipsib),  where  a 
corporator  stated  he  was  disfranchised,  and  that  the  book 
which  proved  it  lay  on  the  table,  it  was  held  that  the 
other  side  had  a  right  to  inspect  the  book,  it  being  in 
Court. 

Ludlow^  Serjt. — Am  I  then  to  understand  that,  if  the 
release  be  on  an  incorrect  stamp,  when  produced,  that  it 
would  invalidate  the  release,  and  render  the  witness  an 
inadmissible  one,  when  he  would  be  safe  if  he  came  into 
Court  without  it  ? 


(«)  Seethecsieof  Cor&^v.  jE«i^»«ite,  VoLl,p.S34. 
(b)  6N.&M.211. 
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Coleridge,  J. — I  think  the  release,  under  such  circum- 
stancesy  would  be  invalidated. 


QUARTSRICAM 


Verdict  for  the  plaintiff.  »• 


Ludlow^  Serjt.,  and  Walesby,  for  the  plaintiff. 
Curwood,  and  F.  V,  Lee^  for  the  defendant. 
[Attomies — Matkewt^  and  G.  S.  FordJ] 


WORCESTER  ASSIZES. 
{Civil  Side.) 

BEFORE  MR.  JUSTICE  COLERIDGE. 


Doe  rf.  Pritchard  ».  Jauncey. 

JuJECTMENT  to  recover  a  cottage   and  garden   at  a.  bad, 45  yean 
Great  Malvern.  '^''^^ 

It  appeared  from  the  evidence  of  a  younger  brother  <rora  the  wastes 
of  the  lessor  of  the  plaintiff,  that  their  father  died  twenty-  tage  on  part  of 
nine  years  ago,  and  that  he  had  lived  in  the  cottage  and  ^ir/ag^aS, 
occupied  the  garden  for  seventeen  years  before  his  death,  *^'  ih*«.  Wi 
and  that  from  thence  till  the  year  1837  his  widow  lived  in  daughter  lived 
it,  she  having  died  there  in  the  month  of  February  of  that  tui^he'deatir' 
year.   It  further  appeared,  that  for  a  considerable  number  ^^,J,onth'beS 
of  years  the  defendant,  who  was  the  sister  of  the  lessor  th«  trUi:^ 
of  the  plaintiff,  had  lived  in  the  cottage  as  well  as  their  mcntb7A.'s* 

mother.  elde.taon,that 

barred,  unleM 
the  jury  were  latitfted  that  his  mother  held  the  premises  by  bit  peimissKMi,  and  not  adversely. 

BpU,  also,  that  the  deckrationi  of  the  mother  were  evidence  for  the  lessor  of  the  plaintiff, 
althoQgh  she  was  not  in  the  sole  occupation  of  the  premises,  and  although  she  was  not  on  the  pre- 
mises when  sacb  dedarations  were  made. 

If  the  mother  went  to  C,  who  was  neither  an  attorney  nor  pretended  to  be  one,  to  ask  him  to 
make  a  conveyance  of  the  property,  and  C.  wrote  to  a  relation  of  his,  who  was  an  attorney,  and, 
on  rcceiTing  his  relation's  answer,  informs  the  mother  that  she  cannot  cooTey,  thb  is  not  a  privi- 
leged oommunieation. 

If  a  person  makes  an  encroachment  from  the  waste,  and  dies  within  20  years,  this  encroach- 
ment (except  as  against  the  rightful  owner)  descends  to  his  heir,  and  does  not  go  to  bis  executor. 

H   S 
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It  wa8  proposed  by  Talfourd,  Serjt,  for  the  lessor  of 
the  plaintiff,  to  give  in  evidence  a  declaration  of  the  mother 
of  the  lessor  of  the  plaintiff,  as  to  payment  for  certain 
repairs  of  the  cottage  ;  and  he  cited  the  case  of  Doe  d. 
Human  v.  Peiieit{a). 

LucUoto,  Serjt.,  for  the  defendant. — That  case  is  dis- 
tinguishahle  from  the  present.  There  the  party  making 
the  declaration  had  the  sole  possession  ;  my  case  is,  that 
the  father  and  mother  lived  with  the  daughter ;  and  I  sub- 
mit that  the  declarations  of  a  party  in  possession  are  only 
evidence  when  it  is  a  sole  possession,  which  would  be 
evidence  of  a  seisin  in  fee. 

Coleridge,  J. — I  must  receive  the  evidence  on  the 
authority  of  the  case  cited.  It  is  alleged  on  the  part  of 
the  lessor  of  the  plaintiff,  that  the  father  occupied  the 
cottage  first,  and  then  the  mother.  It  is  essential  to  shew 
that  the  possession  of  the  mother  was  not  adverse. 

The  witness  stated  that  his  mother  had  told  him  that 
the  lessor  of  the  plaintiff  paid  for  some  repairs,  and  that 
she  wished  to  sell  a  part  of  the  garden  to  a  person  named 
Tipping,  but  could  not  do  so  unless  the  lessor  of  the 
plaintiff ''  signed.** 

On  the  part  of  the  lessor  of  the  plaintiff,  Mr.  Bryan 
was  called.  He  said,  '^  I  am  clerk  to  Mr.  Ballard,  an 
attorney.  Mrs.  Prilchard  and  Mr.  Tipping  came  to 
me—** 

Ludlow,  Serjt. — As  the  possession  raises  an  inference  of 

(a)  6  B.  &  A.  223.  In  that  cose  would  go  to  the  heirs  of  her  hns- 

it  was  held  that  the  declaratioos  of  band,  were  admissible  in  evidence, 

a  widow  in  possession  of  premises,  to  negative  the  fact  of  her  having 

that  she  held  them  for  her  life,  had  twenty  years'  adverse  posses- 

and  that,  after  her  death,  they  slon. 
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a  seisin  in  tee,  I  submit  that,  to  make  a  person's  declaration  1837« 
evidence  as  going  in  diminution  of  his  own  title,  he  must 
be  on  the  premises  when  he  makes  it,  and  that  if  the 
person  made  the  declaration  at  a  distance,  in  America,  for 
instance,  that  would  not  be  evidence,  even  though  he  was 
in  the  receipt  of  the  rents. 

CoLBRiDOB,  J. — I  do  not  see  any  thing  in  the  dis- 
tinction. 

The  witness. — **  Mrs.  Pritchard  and  Mr.  Tipping 
wanted  a  conveyance  prepared  from  the  former  to  the 
latter*  Mrs.  Pritchard  said  her  husband  enclosed  the 
ground  and  built  the  cottage.  I  had  a  relation,  an  emi- 
nent attorney  at  Monmouth.  I  wrote  to  him ;  and  on  re- 
ceiving his  answer,  I  told  the  parties  that  Mrs.  Pritchard 
could  not  convey,  and  that  it  belonged  to  her  son." 

Ludlow,  Serjt. — I  submit  that  this  was  a  privileged 
communication.  There  was  a  relation  of  attorney  and 
client,  and  the  privilege  is  not  confined  to  the  attorney 
himself.  The  other  Mr.  Bryan  was  an  eminent  attorney 
at  Monmouth.  This  witness  M'as  acting  as  his  clerk.  He 
was  at  Malvern,  and  was  applied  to,  and  he  sends  to  his 
principal  to  advise  on  the  business.  There  was  a  profes- 
sional confidence,  and  the  parties  disclose  their  title. 

CoLERiDOE,  J. — I  do  not  think  that  this  is  a  privileged 
communication.  They  go  to  this  person,  who  is  not  an 
attorney,  and  did  not  pretend  to  be  one.  They  go  to 
him  to  prepare  a  conveyance.  He  writes  to  a  relation, 
who  is  an  attorney,  and  then  tells  them  they  cannot 
convey. 

It  was  opened  by  Ludlow,  Serjt«,  for  the  defendant,  that 
the  ground  on  which  the  cottage  stood,  and  also  the  gar- 
den, had  been  enclosed  from  the  waste  by  the  defendant, 
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and  not  by  her  father,  and  he  submitted  that,  even  if  the 
father  had  enclosed  it  from  the  waste,  it  would,  on  his 
death,  go  to  his  executor,  and  not  to  his  heir,  as  it  had  not 
been  twenty  years  in  his  possession,  and  he  could  have  no 
right  of  possession. 

Evidence  was  given  that  the  defendant  had  paid  a  part 
of  the  expenses  of  enclosing  the  garden ;  and  a  convey- 
ance of  the  23rd  of  August,  1833,  by  lease  and  release, 
was  also  put  in,  by  which  Mrs.  Pritchard  (the  mother)  con- 
veyed the  premises  to  the  defendant  in  fee. 

CoLBBiDOE,  J.,  in  summing  up.  —  It  appears  pretty 
clearly  that  this  land  was  taken  from  the  common  forty- 
five  years  ago,  and  that  the  father  of  these  parties  died 
there  twenty-nine  years  ago.  The  lengtli  of  time  since  his 
death  would  put  an  end  to  the  present  claim,  unless  you 
think  that  the  lessor  of  the  plaintiff  allowed  his  mother  to 
reside  on  the  premises  till  her  death.  On  the  part  of  the 
defendant  it  is  said,  that  she  herself  enclosed  the  ground. 
If  she  did  so,  there  is  no  doubt  that  it  is  hers,  and  not  her 
brother's.  If  the  father  enclosed  it,  ypu  must  be  satisfied 
that  the  mother  occupied  by  the  assent  of  the  son,  and  not 
defying  him  and  keeping  him  out.  The  father,  at  the 
time  of  his  death,  had  occupied  but  seventeen  years,  and 
the  learned  counsel  for  the  defendant  has  said  that,  as  the 
father  had  not  a  good  title  then,  from  not  having  been 
possessed  twenty  years,  the  property  would  not  descend 
to  his  heir,  but  would  go  to  his  executor.  That  is  not 
bo;  for  the  moment  the  father  had  taken  it,  if  he  died,  it 
would  (provided  the  owner  did  not  interfere)  descend  to 
his  son  ;  and  this  ground  would  descend  to  the  lessor  of 
the  plaintiff,  if  his  father  had  enclosed  it,  although  he  had 
not  had  it  for  twenty  years  at  the  time  of  his  death.  The 
defence  is,  that  the  property  is,  and  always  was,  from 
the  time  of  the  enclosure,  the  property  of  the  defendant, 
and  that  in  fact  she  enclosed  it ;  but  you  will  first  consider 
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whether  the  father  enclosed  and  built  the  place.  IF  he 
did  not,  the  lessor  of  the  plaintiff  has  no  more  right  to  it 
than  any  of  us.  If  you  think  that  he  did^  you  will  have 
little  difficulty  in  saying,  that  the  mother  occupied  by  her 
son's  consent.  As  to  the  deeds  of  conveyance,  it  is  quite 
clear  that,  in  any  view  of  the  case,  the  mother  could  have 
no  right  to  convey,  whether  the  ground  was  enclosed  by 
the  father  or  by  the  defendant. 

Verdict  for  the  plaintiff. 
Talfourdt  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff. 
Ludlow,  Seijt.,  and  Whately,  for  the  defendant. 
[Attomies— Bti&6  4*  Co,  and  Ladet.'^ 


TuRLEY  e.  Thomas. 

C/ASE.     The  declaration  stated  that  the  plaintiff  was  The  rule  of 
possessed  of  a  gig,  which  was  driven  by  his  servant,  and  ^^^n^i"^^ 
that  the  defendant,  who  was  on  horseback,  negliirently  proper  tide, 

.  ippliei  to 

and  carelessly  rode  against  the  gig  and  broke  it.     Pleas,  saddle  borMs 
first.  Not  guilty ;  and  second,  that  the  accident  happened  "a^s;  Mid^r'a 
by  the  negligence  of  the  plaintiff's  servant.  horMM*"** 

It  appeared  that  the  plaintiff's  servant  was  driving  the  put*  the  car- 
gig  on  the  proper  side  of  the  road,  and  that  the  defend-  iu  proper  side,^ 
ant  then  was  on  horseback,  riding  at  a  great  rate  in  the  i^e  hone!"' 
opposite  direction,  and  was  on  his  wrong  side  of  the  way,      if  the  driver 
when  he  came  into  coUision  with  the  plaintiff's  gig  and  on  bu  proper 

11.  tide,  and  tees 

DroKe  It.  4  hont  coming 

furioutljr  on  its 
wrong  side  of 

Ludlow,  Serjt.,  submitted,  that  it  was  at  least  doubt-  ^^«  road,  it  is 

ful  whether  the  rule  of  the  road,  as  to  keeping  the  near  driver  of  tbe 

carriage  to 
give  way  and 

avoid  an  accident,  altboogh,  in  so  doing,  he  does  go  a  little  on  wbat  would  otherwise  be  hLs  wrong 

side  of  the  road. 

VOL.  VIII.  ♦h  i  N.  P. 
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side,  applied  to  saddle  horses^  or  indeed  to  any  thing  but 
carriages ;  and  also  argued  that  a  person  who  was  on  the 
proper  side  of  the  road  should  not  obstinately  continue 
tiiere  if  he  saw  a  horse  coming  on  the  wrong  side^  but 
should,  if  there  was  plenty  of  room,  give  way. 

CoLERiDOEy  J. — The  question  in  this  case  is,  whether 
the  defendant  was  to  blame,  or  whether  the  fault  was 
wholly  or  in  part  in  the  plaintiff's  servant.     It  has  been 
suggested  as  a  doubt,  by  the  learned  counsel  for  the  de- 
fendcint,  whether  the  rule  of  the  road  applies  to  saddle 
horses  or  only  to  carriages.    Now^  I  have  no  doubt  that 
it  does.     If  a  carriage  and  a  horse  are  to  pass,  the  car- 
riage must  keep  its  proper  side,  and  so  must  the  horse. 
It  has  also  been  said  to  be  doubtful  whether,  if  a  person 
driving  a  carriage  is  on  his  proper  side,  and  sees  a  horse 
coming  furiously  on  its  wrong  side,  the  driver  of  the  car- 
riage should  give  way  and  let  the  horse  pass.     Now,  I 
think  on  this  point  that  it  is  the  duty  of  a  person  driying 
a  carriage,  under  such  circumstances,  to  give  way  if  there 
be  room,  so  as  to  let  the  horse  pass,  and  avoid  an  acci- 
dent, although  in  so  doing  the  carriage  does  go  a  little  on 
to  what  would  otherwise  be  the  wrong  side  of  the  road. 

Verdict  for  the  plaintiff. 
Talfourd,  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff. 
Ludlow,  Serjt,  for  the  defendant. 

[Attomiei — JF^ame,  and  Pul/Sra.] 
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Wakeman,  Bart.,  v.  West. 

Trespass  for  breaking  and  entering  the  plaintiflTs  in  an  action 
close.    Pleas : — firsts  Not  guilty ;  second,  that  the  Bishop  the  piaintiff'i 
of  Worcester  had  demised  a  mill  to  Mr.  Best,  who  had  gtming  a  ^' 
demised  it  to  the  defendant,  and  that  a  stream  which  had  ^*^^^*  the  de. 

fendaot  pleaded 

from  time  whereof  &c.y  flowed  to  the  mill  had  been  penned  that  the  water 
back,  and  that  the  trespass  was  committed  to  remove  ought  to  hare 
the  obstruction  of  the  water ;  third,  the  like  plea,  sub-  J^^^^J  ^^_ 
stituting  "  forty  years"  instead  of"  from  time  whereof  &c.*'  ca«»e  the  hatch 

T>      1-      .-  J     •    •      -A  preTentedlta 

Iveplication,  de  injurift.  lo  doing,  he 

It  appeared  that  the  stream  in  question  ran  through  the  Ew^dence'mi^' 
cround  of  Sir  Offley  Wakeman,  Bart.,  at  Perdiswill,  and  bcgiTenof 
X  t      1  .  i»  ,11   ^^^ '  former 

that  a  piece  of  ornamental  water  had  been  formed,  and  had  tenant  Mid  aa 

a  communication  with  the  stream  by  means  of  a  hatch,  mi^ion°fo^m 
which  was  kept  locked,  but  which  was  destroyed  by  the  {hf,78*M  i^ 
defendant.  ^<^°«»  »»<*  n»y 

be  proof  of  an 
exercise  of  a 

To  shew  the  state  of  the  place  formerly,  a  witness  ridc,'and^iu 
named  Price  was  called  on  the  part  of  the  plaintiff.  He  jj^"  b"t2^ 
said.  **  I  was  sardener  at  Perdiswill  forty  years  aso ;  the  o(>>«r. 

1  L  .  1     .  ,         ,  Manythingi 

ornamental  water  was  there  then;  and  there  was  a  hatch  ;  which  pais  by 
the  hatch  had  a  bolt  to  it  to  keep  it  shut,  but  persons  ^^^"^"^^ 
opened  it,  and  I  put  on  a  lock ;  Mr.  Hewit,  who  then  oc- 
cupied the  mill,  asked  me  what  he  should  do  for  water.** 

LudhWf  Serjt.,  for  the  defendant. — I  must  object  to 
what  Mr.  Hewit  said. 

CoLBRiDOB,  J. — May  it  not  be  evidence  of  an  exercise 
of  a  right  by  one  side,  and  an  acquiescence  by  the  other? 
If  the  occupier  of  former  times  asked  permission  to  have 
the  use  of  the  water,  there  would  be  an  act  done :  many 
many  things  which  pass  by  words  are  really  acts. 

The  witness. — '*  I  said  to  Mr.  Hewit,  ^  Why  do  you  not 
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1837. 
Wakemam 

V. 

West. 


ask  for  the  water  when  you  want  it  T  and  he  repliedi  that 
he  was  afraid  of  offending  Captain  Wakeman." 

The  cause  was  referred. 

Talfourd,  Serjt^  R.  V.  Richards,  and  Whiimore,  for  the 
plaintiff. 

Ludlow f  Serjt.,  and  AVMahon,  for  the  defendant. 

[Attomies — Curtler,  and  Ptmfre^J] 


{Crown  Side.) 

BEFORE  X^RD  ABINOBR|  C.  B. 


Reoima  0.  Farlbr. 

NiOHT-PO ACHING.  The  defendant  was  charged,  on 
the  9th  section  of  the  statute  9  Geo.  4,  c.  69,  with  night* 
poaching  with  others,  to  the  number  of  three  and  more, 
in  a  preserve  of  the  Earl  of  CoYcntry  called  Ljcknnore 
Copse,  one  of  them  being  armed- 
It  was  opened  by  F.  V.  Lee,  for  the  prosecution,  that 
an  accomplice  would  be  called,  who  had  been  taken  on  the 
spot,  but  that  the  only  corroboration  of  his  statement  was, 
that  the  prisoner  had  been  seen  on  the  evening  in  ques- 
tion, drinking  with  the  accomplice  at  the  Gardener's  Arms 
public  house,  which  is  near  the  preserve,  and  that  they 
were  there  till  the  public  house  shut  up,  when  they  left 
together. 

eTening  of  the 

offeooe,  the  accomplice  and  the  pritoner  were  drinking  together  at  a  public  boose  commonly  fire- 
qnented  bj  the  prisoner,  and  that  they  both  left  the  bonse  together,  when  it  was  shut  up  for  the 
night.  This  was  considered  no  sufficient  confirmation:  and  semble,  also,  that  the  accomplice  hay- 
ing been  summarily  convicted  of  the  poaching,  under  sect.  1  of  the  sut.  9.0eo.  4,  c.  69,  did  not  at 
all  dispense  with  his  being  confirmed  on  the  trial  of  another  person,  under  secL  9  of  the  act. 


The  c  )nfirma* 
tion  of  an 
accomplice 
should  be  as 
to  some  cir- 
cumstance af- 
fecting the 
party  accused, 
as  by  shewing 
the  party  and 
the  accomplice 
together,  under 
such  circum- 
stanced as  were 
not  likely  to 
haTe  occurred, 
unless  there 
was  concert 
between  them. 
In  a  case  of 
night  poaching, 
the  only  con- 
firmation was, 
that,  on  the 
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Lord  Abinger. — I  am  clearly  and  decidedly  of  opinion,        1837. 
and  also  have  been,  and  always  shall  be,  that  there  must 
be  a  corroboration  as  to  the  particular  prisoner. 

The  case  was  proved  as  opened  by  F.  V.  Lee  for  the 
prosecution,  but  it  also  appeared  that  the  defendant  was 
in  the  habit  of  drinking  at  the  Gardener's  Arms,  and 
lived  within  one  hundred  and  fifty  yards  of  it,  and  that 
the  accomplice  had  been  summarily  convicted  under  sec- 
tion 1  of  the  statute  9  Geo.  4,  c.  69. 

On  the  close  of  the  case  for  the  prosecution, 

F,  V.  Lee  submitted,  that  as  the  accomplice  had  already 
been  convicted,  the  case  was  taken  out  of  the  general  rule 
as  to  accomplices,  which  rested  on  the  ground  that  such 
witnesses  were  induced  to  make  their  statement  in  the 
hopes  of  escaping  being  prosecuted. 

Greaves,  for  the  defendant. — The  answer  to  that  is, 
that  the  accomplice  has  not  been  convicted  of  this  of- 
fence. A  conviction  under  section  1 ,  would  not  support 
a  plea  of  autrefois  convict,  for  the  ofiences  are  different; 
one  is  committed  by  a  single  individual,  the  other  by 
three. 

Lord  Abinger,  C.  B.,  in  summing  up.— I  am  strongly 
inclined  to  think  that  you  will  not  consider  the  corrobora- 
tion in  this  case  sufficient.  No  one  can  hear  the  case  with- 
out entertaining  a  suspicion  of  the  prisoner's  guilt,  but  the 
rules  of  law  must  be  applied  to  all  men  alike.  It  is  a  prac- 
tice which  deserves  all  the  reverence  of  law,  that  judges 
have  uniformly  told  juries  that  they  ought  not  to  pay  any 
respect  to  the  testimony  of  an  accomplice,  unless  the  ac- 
complice is  corroborated  in  some  material  circumstance. 
Now,  in  my  opinioui  that  corroborati(»i  ought  to  consist 
in  some  circumstance  that  affects  the  identity  of  the  party 
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1837.  accused.  A  man  who  has  been  guilty  of  a  crime  himself 
will  always  be  able  to  relate  the  facts  of  the  case,  and  if 
the  confirmation  be  only  on  the  truth  of  that  history,  with- 
out identifying  the  persons,  that  is  really  no  corroboration 
at  all.  If  a  man  was  to  break  open  a  house  and  put  a 
knife  to  your  throat,  and  steal  your  property,  it  would  be 
no  corroboration  that  he  had  stated  all  the  facts  correctly, 
that  he  had  described  how  the  person  did  put  a  knife  to 
the  throaty  and  did  steal  the  property.  It  would  not  at 
all  tend  to  shew  that  the  party  accused  participated  in  it. 
Here  you  find  that  the  prisoner  and  the  accomplice  are 
seen  together  at  the  house  of  the  landlord — now  look  at 
his  eyidence.  If  they  were  seen  together  under  circum- 
stances that  were  extraordinary,  and  where  the  prisoner 
was  not  likely  to  be  unless  there  were  concert,  it  might 
be  something.  But  he  lives  within  one  hundred  and  fifty 
yards,  and  there  is  nothing  extraordinary  in  his  being 
there  ;  and  he  left  when  they  were  shutting  up  the  house. 
Therefore  it  is  perfectly  natural  that  he  should  have  been 
there,  and  left  when  he  did.  The  single  circumstance  is, 
that  the  prisoner  was  seen  in  a  house  which  he  frequents, 
where  he  may  be  seen  once  or  twice  a  week,  and  there 
the  case  ends  against  him.  All  the  rest  depends  on  the 
evidence  of  the  accomplice.  The  danger  is,  that  when  a 
man  is  fixed,  and  knows  that  his  own  guilt  is  detected,  he 
purchases  impunity  by  falsely  accusing  others.  I  would 
suggest  to  you  that  the  circumstances  are  too  slight  to  jus- 
tify you  in  acting  on  this  evidence. 

Verdict — ^Not  guilty. 

F.  V.  LeCf  for  the  prosecution. 

ChreaveSf  for  the  prisoner. 

[Attornies — Woodward,  aad  Wilton,^ 

See  the  case  of  Bcm  v.  fFUkes,  ante.  Vol.  7,  p.  272,  and  the  casts  there 
refenred  to. 
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BEFORB  LORD  ABINGER,  C.  B. 

Rboina  r.  Featherstonbhauoh  and  Another. 

./VSSAULT.     This  case  was  entered  for  trial  by  the  ApnMecator 
defendants  as  a  traverse  on  the  Crown  side  of  the  assize,  the  Asdses 
and  the  indictment  charged  that  the  defendants  assaulted  ^^'^^l^Tol 

M'r-  Holden.  i^"  insufficient 

notice  of  the 
trial  of  it,  by 

As  soon  asthe  case  was  called  on.  Busby,  for  the  prose-  |!|^unKi^^state 
cution.  applied  that  the  trial  should  not  take  place  till  the  ?»5  "^'J^V  "°^ 

■^  ,  ,  had  fufficient 

next  assizes,  and  he  put  in  the  affidavit  of  Mr.  Holden,  notice  of  trial, 
stating  that  he  was  not  prepared  to  go  to  trial,  as  he  had  h[  an  affida^ft 
only  received  notice  on  Saturday,  the  8th  of  July,  of  the  *''*^encf*oUhe 
defendant's  intention  to  try ;  the  commission  day  of  the  insufficiency  of 
assizes  being  Wednesday,  the  12th  day  of  July,  and  from  has  not  been 
the  shortness  of  the  time  Mr.  Holden  was  not  able  to  ob-  JJf attendance 
tain  the  attendance  of  his  witnesses.  o^ij*  witnesses. 

The  proper 
notice  of  trying 

Lord  Abikoer,  C.  B. — ^Are  the  defendants  in  a  situa-  f|,^  aldses  u 
tion  to  prove  that  they  have  given  the  prosecutor  ten  days  ****  ^y** 
notice  of  their  intention  to  try,  which  is  the  notice  that 
ought  to  be  given  (a)? 

R.  V.  Richards^  for  the  defendants. — As  the  prosecu- 
tor has  appeared  by  his  counsel,  that  prevents  him  from 
taking  any  objection  to  the  notice  of  trial.  That  was  held 
in  the  case  of  Rex  v.  Hobby  (6). 

(a)  The  uniform  practice  on  Companion,  that  "  every  defen- 

the  Oxford  Circuit,  for  a  great  dant  indicted  for  a  misdemeanor 

number  of  years,  has  been  to  re-  should  give  full  eight  days'  notice 

qmre  ten  days'  notice  of  the  trial  of  trial  to  the  prosecutor  before 

of  a  traverse  at  the  Assizes;  but  the  assizes." 
it  is  suted  in  the  Crown  Circuit         (h)  Ante,  Vol.  ],  p.  660. 


no 
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1837. 

RB0IN4 

V, 

Fbatrbrston- 

HAUOB. 


Lord  Abinger,  C*  B. — I  am  clearly  of  opinion  that  a 
prosecutor,  by  making  an  affidavit  and  instructing  his 
counsel  to  state  that  he  is  not  ready  to  try  because  he  has 
not  had  sufficient  notice,  cannot  be  considered  as  waiving 
the  defect  of  notice.  The  case  must  stand  over  to  the 
next  assizes,  unless  an  affidavit  of  service  of  the  notice 
(en  days  before  the  commission-day  is  laid  before  me, 
before  the  rising  of  the  Court 

The  trial  stood  over. 

Busby,  for  the  prosecution. 

B.  V.  Bichardi,  for  the  defendants. 

rAttomies— HoMm,  and  Bedford  4*  Co.'] 


STAFFORD  ASSIZES* 
{ChilSide.) 

BEFORE  LORD  ABINOER,  C.  B. 


tn  an  ejeetme&t 
by  de^iiees,  it 
appeared  that 
the  defendant 
had  mortgaged 
the  premises 
to  B.,  and  had 
given  him  the 
wilL    At  the 
trial,  B.  waa 
snbpcenaed  to 
produce  it,  and 
he  declined 
doing  10,  as  it 
was  part  of  his 
tiUe:— ^«U, 
that  B.  was  not 
boond  to  pro- 
dace  the  will, 
and  that  secon- 
dary eTidence 
of  the  cootenis  ^ 


Doe  d.  Bowdler  and  Others  9.  Owen* 

GjECTMENT.  The  lessors  of  the  plaintiff  claimed  as 
devisees  in  trust  under  the  will  of  Ralph  Olerenshaw. 
The  will  had  passed  into  the  possession  of  a  person  named 
Blood,  who  had  taken  a  mortgage  of  the  premises  in  ques- 
tion from  the  defendant,  and  had  received  from  him  the 
will,  together  with  other  papers  relating  to  the  property. 
On  the  part  of  the  lessors  of  the  plaintiff,  Mr.  Blood  was 
subpoenaed  to  produce  the  will,  but  refused  to  do  so  un- 
less compelled. 

Lord  Abingbr,  C.  B. — If  it  is  part  of  the  witness's  title 
as  mortgagee,  he  need  not  produce  it 

ras  not  admissible. 
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The  will  was  not  produced.  1837. 

It  was  then  proposed  to  give  secondary  evidence  of  the  ^^^^ 

contents  of  the  will,  and  on  the  part  of  the  lessors  of  the  i- 

pkintiff;  the  case  of  MiUs  v.  Oddy  (a)  was  cited.  «. 

OWIN. 

Lord  Abingbr,  C.  B.— In  my  opinion,  that  case  is  not 
kw.  If  the  document  is  in  existence  in  the  hands  of  a 
third  person,  you  cannot  give  secondary  evidence  of  its 
contents. 

The  evidence  was  not  given. 

The  case  was  referred. 

Whaielejf^  and  Whitmore,  for  the  plaintiffs. 

MatUe,  for  the  defendant. 

[Attornies— Afonly,  and  Wood.^ 
(a)  Ante,  Vol.  6,  p.  728. 


{Croum  Side). 

BEFORE  MR.  JUSTICE  COLBRIDOE. 


Regina  V.  Wilson  and  Martin. 

JjARCEN Y. — ^The  prisoners  were  indicted  for  stealing  Where,  in  a 
a  5L  note  and  two  sovereigns^  the  property  of  Rohert  SJ!|>pinS"the 

Parker.  prUonere  pre- 

Tailed  on  the 
prosecutor  to 

Mr.  Rohert  Parker  said,  "  I  am  a  farmer.  I  was,  on  the  of  the  other^ 

20th  of  June,  walking  towards  Walsall,  when  I  saw  the  JJ^i^^t  wL 

prisoner  Peter  Wilson.    He  pointed  to  the  ground  and  preTwied  on  to 

said, '  There  is  a  purse.'    He  picked  it  up.     I  said, '  We  money,  imend- 

had  hotter  have  it  cried,  as  some  one  may  own  it.'   He  re-  |°for%Te^  and 

not  with  the 
postitHon  of  it  only  :^  iMd,  that  this  wu  not  a  larceny. 
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plied,  '  Some  one  to  whom  it  does  not  belong  may  say  it  is 
his,  and  get  it  from  us/  We  walked  on,  and  I  said,  *  We 
had  better  see  what  the  purse  contains/  He  replied, 
'  Not  here,  as  there  are  men  at  work  who  will  see  us/ 
We  went  about  twenty  yards  further,  and  the  prisoner 
Wilson  opened  the  purse  and  took  out  what  appeared  to 
me  to  be  a  gold  watch  chain,  and  two  seals.  He  said  he 
did  not  know  the  value  of  them,  but  there  was  a  gentle* 
man  on  the  other  side  of  the  road  who  could  probably  tell 
us.  This  was  the  prisoner  Ambrose  Martin.  The  things 
were  shewn  to  him,  and  he  said  he  was  in  the  trade,  and 
asked  how  we  came  by  the  articles*  I  said  we  had  found 
them.  The  prisoner  Martin  then  said  it  was  a  very  prime 
article,  and  worth  14/.,  and  that  we  should  divide  it  be- 
tween us  ;  and  he  added  that,  as  we  found  it  on  the  road, 
it  belonged  to  us  and  no  one  else.  The  prisoner  Wilson 
said  he  would  take  the  things  to  his  master ;  but  the  other 
prisoner  said  he  had  no  right  to  do  so;  and  he  also  said, 
that  if  I  would  buy  the  other  man's  share  he  would  give 
me  18/.  for  the  articles,  and  get  a  good  profit  for  himself 
besides.  He  added  that  be  was  the  brother  of  Mr.  Dut- 
ton,  the  watch-maker,  whom  I  knew.  The  prisoner  Wil- 
son had  gone  on  a  little  way,  when  he  was  called  back  by 
the  other  prisoner,  who  asked  him  if  he  would  take  7/.  for 
his  share.  This  he  agreed  to  do.  I  gave  him  a  5/.  note 
and  two  sovereigns,  and  took  the  chain  and  seals.*' 

Evidence  was  given  to  shew  that  the  prisoners  were  con- 
nected together,  and  that  the  supposed  valuable  articles 
were  worth  only  a  few  shillings. 

Coleridge,  J. — Is  this  a  larceny  ? 

Beadofif  for  the  prosecution,  cited  the  case  of  Rex  y, 
Moore  (a). 

(a)  2  Ea.  P.  C.  679;  1  Lea,  314 1  cited  in  2  Rvss.  C.&M.124, 
and  Jerv.  Arch.  226. 
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C0LKEIDOB9  J. — In  that  case  nine  of  the  judges  thought  1837. 
that  the  money  charged  to  have  been  stolen  was  given  as 
a  pledge,  so  that  the  possession  of  it  only  was  parted  with 
by  the  prosecator,  and  the  property  not.  In  this  case  the 
prosecutor  intended  to  part  with  the  money  for  good  and 
all,  and  to  liave  the  articles.  If  the  party  meant  to  part 
with  the  property  in  the  money  as  well  as  the  possession 
of  ir,  I  am  of  opinion  that  it  is  no  larceny.  Here  the  pro- 
secutor meant  to  part  with  his  money  for  ever* 

Beadon  cited  the  case  of  Rex  v.  Robson  (a). 

C01.BRIDGE,  J. — The  party  there  had  only  the  posses- 
sion  of  the  money  given  to  him  as  a  stakeholder.  When 
this  prosecutor  parted  with  his  7/.,  he  never  intended  to 
have  it  back  again,  but  meant  to  sell  the  chain  and  seals 
for  himself.     The  prisoners  must  be  acquitted. 

Verdict — Not  guilty. 

Bead&n^  for  the  prosecution. 

iAXUuaittt^Sarwy,  sad  CattgriU.^ 

The  prisoners  were  afterwards  tried,  the  offence  beiiy  laid  ss  a  con- 
spiracy to  defraud  the  prosecutor,  and  were  convicted. 

(a)  a  &  R.  C.  G.  413,  died  8  Russ.  C.  k  M.  189,  sad  Jerv. 
ArcL  ISfiL 


&E0INA  r.  Thomas  Osbornk. 

JSURGLARY. — Tlie  prisoner  was  indicted  for  a  burs-  ,. 

1.      ,      ,  w^  °     It  waa  proved 

ary  in  the  bouse  of  Richard  Fallows.     It  appeared  that  ^7  the  magU« 

the  prosecutor,  Richard  Fallowsj  bad  died  since  the  last  that  the  depoel- 

tion  of  a  proie- 

before  the  magistrate,  In  the  pretence  of  the  priioner,  who.  had  a  full  opportunity  of  croM-essmin- 
ing.  Tlie  deposition  waa  fallen  on  tlie  tame  iheei  of  paper  wiih  tlio«e  of  tlie  otiier  wiinefsea,  and 
at  the  end  of  that  laat  deposition  were  the  words,  "  sworn  before  me,"  and  ttie  ma^&trate's  sig^ 
oatttre.  The  prosecutor  had  died  before  the  trial:— H«/tf,  that,  on  the  above  facts  being  proved, 
the  depoiiiion  waa  receivable  in  evidence  on  the  trial,  although  the  magiatratt  had  not  sut  hia 
dgnatm  to  thU  ptrtioiUr  depodtioD.  ^  ^     ™* 

VOL.  Till.  ♦  I  K.  P. 
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assises,  from  which  the  trial  had  been  postponed  on   ac- 
count of  his  illness. 

It  was  proposed  by  Greaves,  for  the  prosecution,  to  put 
in  the  deposition  made  by  him  in  the  presence  of  the  pri- 
soner before  the  committing  magistrate* 

It  was  proved  by  the  magistrate's  clerk,  that  the  depo- 
sition was  regularly  taken  and  read  over  in  the  presence 
of  the  prisoner,  and  that  he  had  an  opportunity  of  cross- 
examining  the  prosecutor.  Two  other  witnesses  were 
examined  at  the  same  time,  and  the  examinations  of  all 
three  were  on  the  same  sheet  of  paper,  the  prosecutor's 
being  first.  The  only  signature  of  the  magistrate  was  at 
the  end  of  the  last  examination ;  but  it  was  not  in  terms 
confined  to  that  examination,  but  was  *' sworn  before 
me." 

Coleridge,  J. — There  may  be  a  doubt  whether  each 
deposition  should  not  be  signed  by  the  justice.  His 
lordsliip  conferred  with  Lord  Abinger,  C.  B.,  and  after- 
wards said,  *'  My  own  impression  was,  that  this  was  suffi- 
cient;  if  it  had  been  the  case  of  an  affidavit,  it  would  have 
been  bad  ;  but  that  is  on  account  of  an  arbitrary  rule.  In 
this  case,  however,  there  is  no  such  rule,  and  Lord  Abin^ 
ger  fLgrees  with  me  in  thinking,  after  the  proof  given  by 
the  justice's  clerk,  that  the  deposition  is  admissible.'' 

The  deposition  was  read* 

Verdict — Guilty. 

Greaves,  for  the  prosecution. 

f  Attorney—  dwpiafid.'] 
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1837. 
Reoina  v.  William  Kirkham. 

JtIURDER. — The  prisoner  was  charged  with  the  wilful  in  order  to  re- 
murder  of  his  son,  John  Kirkham,  by  stabbing  him  with  a  a'peruVuf  the 
knife.     On  the  part  of  the  prosecution  a  person  named  .[^"^hter^fhere 
Chorlton  was  called:  he  said,  **l  was  alarmed  on  the  must  not  only 
morning  of  Saturday,  the  24th  of  June»  at  about  four  provocation, 
o'clock,  and  got  up.     On  entering  the  prisoner's  house,  I  Jj{|,[  be^IiUL 
•aw  the  prisoner  and  his  son  on  the  floor ;  the  son  was  fied  that  the 
uppermost,  and  they  were  wrestlmg  together.     I  asked  given  in  conse- 
the  deceased  to  get  up ;  he  did  so,  and  went  to  the  door,  prov^tion. 
The  prisoner  then  took  up  a  coal  pick,  (a  sort  of  small  .  '^  ^*  ^, 
pick-axe),  which  must  have  been  in  the  room,  as  he  did  berate  dtnga  to 
not  leave  the  room  to  get  it.    The  prisoner  threw  the  coal  after  this,  they 
pick  at  his  son,  which  struck  him  on  the  back.     The  de-  "^„*,'"e1,  a*^^^ 
ceased  said  it  hurt  him,  and  the  prisoner  said  he  would  ™*Dy  blows 

pass*  and  A« 

hare  his  revenge.    The  coal  pick  flew  into  the  street,  and  kill  B.,  this 
the  deceased  fetched  it  and  tossed  it  into  the  house,  but  if  thejury'are' 
not  at  the  prisoner.    The  deceased  stood  at  the  door  with  ^l^^^^ 
his  hands  against  it,  when  the  prisoner  took  a  knife  off  in  consequence 
the  table  and  jobbed  the  deceased  with  it  on  the  left  side,  malice,  and  not 
The  deceased  said, '  Father,  you  have  killed  me;'  and  re-  prov^Son!" 
treated  a  few  paces  into  the  street,  reeling  as  he  went.     I 
told  the  prisoner  he  had  stabbed  his  son.    He  said, '  Joe, 
I  will  have  my  revenge.'    The  deceased  came  into  the 
house  again,  and  the  prisoner  stabbed  the  deceased  again 
in  the  left  side.    The  deceased  died  at  seven  o'clock  the 
same  morning.     I  think,  from  my  first  going  to  the  house 
till  the  fatal  blow  was  struck,  was  about  twenty  minutes." 

A  person  named  WagstafTe  was  also  examined :  she  said, 
"I  reside  at  Hanley ;  1  saw  the  prisoner  on  the  Monday 
before  the  death  of  his  son.  He  came  to  my  house  drunk, 
and  said  he  had  lost  his  wife,  and  that  he  and  his  wife 
had  been  quarrelling  the  Saturday  before,  and  if  his  son 
John  came  over  the  door-sill  again,  he  would  be  his 
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butcher ;  he  said  his  son  took  his  mother's  part.  I  intro- 
duced the  name  of  the  deceased  by  saying,  that  if  he  beat 
his  wife,  his  son  would  take  her  part ;  and  it  was  upon 
that  he  used  the  expressions  as  to  the  deceased.  On  the 
evening  before  the  deceased  was  killed,  I  saw  the  prisoner 
again ;  he  was  rather  tipsy ;  I  was  talking  to  his  wife,  wlio 
went  away  when  he  came  up.  He  said  if  his  wife  talked 
to  me  he  would  hit  her,  and  he  added, '  To-morrow  is  the 
day  of  execution,  and  that  day  I  shall  finish  their  hash.* 
I  told  him  if  he  was  sober  he  would  not  say  so ;  to  this  he 
made  no  reply.  I  begged  him  to  be  quiet,  and  he  went 
into  his  own  house.*' 

In  her  cross-examination,  this  witness  stated  that  the 
threat  "  I  will  be  your  butcher,**  is  a  common  threat  in 
that  part  of  the  country. 

Coleridge,  J.,  in  summing  up. — Every  indictment  of 
this  kind  may  receive,  at  the  hands  of  the  jury,  one  of 
three  terminations.  First,  that  the  prisoner  is  innocent ; 
secondly,  that  he  occasioned  the  death  in  such  a  way  as 
implies  blame,  but  still  falls  short  of  wilful  murder;  and 
lastly,  the  party  may  be  found  guilty  of  murder.  Before 
I  go  to  the  minute  points  of  the  case,  it  may  be  convenient 
to  state  the  general  principles  upon  which  the  law  turns 
with  regard  to  this  subject.  As  soon  as  it  is  ascertained 
that  one  individual  in  the  possession  of  his  reason  has  wil- 
fully taken  away  the  life  of  another,  the  1aw*s  first  pre* 
sumption  is  that  the  party  is  guilty  of  murder.  This,  you 
know,  supposes  the  act  to  have  been  done  maliciously; 
but  with  regard  to  malice  I  should  tell  you,  that  it  is  not 
necessarily  meant  by  that  term  that  at  the  moment  the 
party  killing  has  any  old  or  present  grud:;e  against  the 
deceased — it  is  not  that  at  the  moment  he  takes  away  life, 
he  is  acting  on  some  deliberate  design.  It  is  only  that 
the  party  has  done  the  act  knowing  that  he  does  it,  and 
that  the  means  are  such  as,  in  all  human  reason,  are  likely 
to  produce  death.  If  I  were  to  take  a  loaded  pistol  and 
fire  it  into  that  crowd,  who  are  entirely  strangers  to  me,-— 
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if  I  did  that  act  deliberately  and  death  ensued,  I  should  be  ift87, 
guilty  of  murder.  The  law  would  say  that  I  did  it  with 
malice  prepense.  I  could  not  do  it  without  having  bad 
feelings  and  a  reckless  heart.  Every  one  must  be  pre- 
sumed to  intend  the  natural  consequence  of  his  acts.  If 
yoa  throw  a  stone  at  a  window  it  must  be  taken  that 
you  intend  to  break  it,  because  it  is  a  brittle  substance. 
That  being  so,  if  you  had  heard  nothing  more  than  simply 
tluit  tlie  prisoner  taking  a  knife  in  his  band  had  stabbed 
his  son,  that  would  have  put  it  on  him  to  clear  him- 
self from  tihe  charge  of  murder.  The  law  requires  from 
him  and  wUI  allow  him  to  shew  that  there  were  some 
■lidgatiQg  circumstances,  which  aker  the  presumed  cha- 
racter of  the  act,  because  it  has  at  once  a  sacred  re- 
gard for  human  life  and  also  a  respect  for  man*s  failings, 
and  will  not  require  more  from  an  imperfect  creature  than 
he  can  perform ;  and  therefore,  as  it  is  well  known  that 
there  are  certain  things  which  so  stir  up  man*s  blood  thai 
he  can  no  longer  be  his  own  master,  the  law  makes  allow- 
ance  for  them.  If,  therefore,  a  person  being  stung  and 
excited  inflicts  a  fatal  blow  or  wound,  provided  the  pro- 
vocation be  sufficient,  and  acting  upon  him  at  the  time, 
and  recent,  he  will  only  be  guilty  of  manslaughter ;  and 
in  this  the  law  does  not  depart  from  its  original  principle, 
becatise  it  then  supposes  that  the  individual  was  not  guilty 
of  malice  prepenae,  but  that  what  he  did  was  done  in  a 
moment  of  overpowering  passion,  which  prevented  the  ex- 
ercise of  reason ;  so  that  the  general  diatioction  is  this:  in 
the  one  case  the  man  is  cool,  and  must  be  taken  'to  have 
malice;  an  the  other,  if  he  has  bad  sufficient  provocation, 
and  has  acted  from  that  provocation  while  it  is  fresh, 
then  he  has  «>ot  malice.  In  some  instances  you  must 
ieel  .certain,  from  the  acts  of  the  party,  that  he  had 
a  grudge*  Suppose  a  man  ^destroyed  another  by  poison ; 
if  it  were  proved  that  he  had  previously  bought  the 
poison  and  prepared  the  cup,  although  he  should  have 
bad  a  quarrel  with  the  party  at  the  very  time  of  admi- 
nistering it,  you  could  not  doubt  that  there  was  ^iqpress 
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1837.  And  actual  malice.  If  a  person  has  received  a  blow,  and  in 
the  consequent  irritation  immediately  inflicts  a  wound  that 
occasions  death,  that  will  be  manslaughter.  But  he  shall 
not  be  allowed  to  make  this  blow  a  cloak  for  what  he 
does;  and,  therefore,  as  in  the  case  of  poisoning,  though 
there  have  been  an  actual  quarrel,  and  the  deceased  shall 
have  given  a  great  number  of  blows,  yet  if  the  party 
inflict  the  wound,  not  in  consequence  of  those  blows, 
but  in  consequence  of  previous  malice,  all  the  blows  would 
go  for  nothing.  So,  in  the  present  case,  if  there  was  a 
stab  given  in  consequence  of  a  grudge  entertained  a  day 
or  two  before,  all  that  passed  between  these  parties  at  the 
very  time  must  go  for  nothing,  for  the  simple  reason  that 
the  blows  were  not  the  cause  of  the  crime.  So  that  if  you 
believe  that  on  the  Monday  or  Wednesday  before,  the 
prisoner  used  the  threats  which  have  been  sworn  to,  deli- 
berately, then  all  the  quarrel  and  the  wrestling  may  be 
entirely  dismissed  from  your  consideration.  I  for  one, 
however,  am  not  disposed  to  pay  much  attention  to  declare 
ations  of  this  description.  In  some  cases  they  may  be  de- 
serving of  consideration,  but  least  of  all  if  they  proceed 
from  a  passionate  man  in  that  situation  of  life  in  which  the 
prispner  is.  Then  I  will  suppose  that  all  was  purely  un- 
premeditated till  Chorlton  came,  and  then  the  case  wilt 
stand  thus — the  father  and  son  have  a  quarrel,  the  son 
gets  the  father  down,  the  son  has  the  best  of  it,  and  the 
father  has  received  considerable  provocation ;  and  if,  when 
he  got  up  and  threw  the  pick  at  the  deceased,  he  had  at 
once  killed  him,  I  should  have  said  at  once  that  it  was 
manslaughter.  Now  comes  the  more  important  question^ 
(the  son  having  given  no  further  provocation),  whether  in 
truth  that  which  was  in  the  first  instance  sufficient  provo- 
cation, was  so  recent  to  the  actual  deadly  blow  that  it  ex- 
cused the  act  that  was  done,  and  whether  the  father  was 
acting  under  the  recent  sting,  or  had  had  time  to  cool,  and 
then  took  up  the  deadly  weapon.  I  told  you  just  now  he 
must  be  excused  if  the  provocation  was  recent  and  he 
acting  on  its  sting,  and  the  blood  remained  hot|  but  you 
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must  consider  all  thecircumstancesi  the  time  which  elapses, 
the  prisoner's  previous  conduct,  the  deadly  nature  of  the 
weapon,  the  repetition  of  the  blows,  because,  though  the 
law  condescends  to  human  frailty,  it  will  not  indulge 
human  ferocity.  It  considers  man  to  be  a  rational  being, 
and  requires  that  he  should  exercise  a  reasonable  controul 
over  his  passions. 

Verdict— Guilty  of  manslaughter. 

OreaveSf  for  the  prosecution. 

Allen,  for  the  defence. 

[Attomies — Jonet,  and .] 


Regina  9.  Pearson. 

Perjury. — The  indictment  was  in  the  following  form :  in  a  case  of 
The  jurors,  &c.,  present,  that  G.  P.,  late  of,  &c.,  *' wick-  miite7b?foii 
edly  and  maliciously  intending  and  contriving  to  aggrieve  JJ!*^*!,?^*'' 
one  William  Mortiboy,  and  him  the  said  W.  M.  to  subject  merely  atated 
to  the  punishments,  pains,  and  penalties,  by  the  laws  of  am,  intending 
this  realm  provided  for  persons  guilty  of  felony  and  lar-  M*to*theVen'ai- 
ceny,  on  the  6th  day  of  July,  1836,  at  &c.,  in  his  own  tiet  of  perjury, 

^'  "^  ^f  »  f  went  before  two 

proper  person  came  before    the  Reverend  John  Clare,  magistrates,  and 

Clerk,  and  Henry  Hill,  Esquire,  then  and  there  being  two  ^^^  swear'^&c 

of  the  justices  assigned  to  keep  the  peace,  &c.,  and  in  due  ^r''*"^JJ|^"^  ^ 

form  of  law  was  sworn  and  took  his  corporal  oath  (the  which  ttated 

said  Rev.  J.  C.  and  H.  H.  Esq.,  having  competent  power,  pm  hUhand 

&c.),   and  being  so  sworn,   falsely,  corruptly,   &c.,  did  dlini?p<ike"" 
depose  and  swear,  &c.  in  substance  and  to  the  effect  fol-  J"^  ^^f"  »"*• 

'^  6/.  note),  and 

lowing ;  that  is  to  say,  that  on  Wednesday  last,  (meaning  auigning  per- 
the6th  day  of  July,  1886),  he  (meaning  the  said  G.  P.)  j^e «"that  thir 
was  in  William  Mortiboy's  (meaning  the  said  W.  M.'s)  in  J" ^^^.'^^J^ 
Peg  Alley,  and  that  he  (meaning  the  said  G.  P.)  put  his  ^»*  *"y  «*>«^«« 
(meaning  the  said  G.  P/s)  hand  into  his  (meaning  the  said  been  preTiousiy 
G.  P.'s)  watch  fob,  and  took  out  a  51.  note  to  make  a  bet  Sb!*diiend5Jt 

then  made 
any  charge  of  felony,  or  that  any  judicial  proceeding  wai  pending  before  the  magiitrafet. 
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1837.        ^ith  William  Mortiboy  (meaning  the  ftaid  W.  M.)»  and 
put  it  (meaning  the  said  note)  into  his  (meaning  the  said 
G.  P.'fi)  breeches  pocket.  That  William  Mortiboy  (mean- 
ing the  said  W.  M.)  collared  him  (meaning  the  said  G.  P.)* 
and  knocked  him  (meaning  the  said  G.  P.)  downi  and  put 
his.  (meaning  the  said  W.  M/s)  knee  on  him  (meaning  the 
said  G.  P.)>  and  then  put  liis  (meaning  the  said  W«  M/a) 
hand  into  his  (meaning  the  said  G.  P.'s)  pocket,  and  took 
the  said  5L  note,  which   he   (meaning  the  said  6.  P.) 
shewed  to  liim  (meaning  the  said  W.  M.)-    There  were 
assignments  of  perjury  to  each  of  the  statements  contained 
in  the  deposition  above  set  forth,  and  the  usual  conclusion, 
*' and  so  the  jurors  aforesaid  upon  their  oaths  aforesaid « 
do  say/'  &c. 

WAaielf/,  for  the  defendant. — I  submit  that  this  indict- 
ment is  bad.  It  does  not  shew  that  there  was  any  pro- 
ceeding pending  before  the  magistrates,  or  that  this  was  a 
deposition  on  any  charge  of  felony.  It  merely  states  that 
the  defendant,  intending  to  subject  the  prosecator  to  the 
punishment  of  felony,  went  before  two  magistrates,  and 
made  a  statement  on  oath* 

AUetif  for  the  prosecution.— -The  magistrates  had  juris- 
diction in  a  case  of  felony,  and  here  the  defendant  went 
before  them,  and  made  a  deposition  which  charges  the 
prosecutor  in  the  most  direct  terms  with  having  commit- 
ted a  felony. 

Whaiely. — But  the  indictment  does  not  state  diat  there 
was  any  charge.  This  might  be  a  mere  voluntary  affidavit 
to  clear  up  some  doubt* 

CoLERiDOB,  J.— This  might  have  been  the  original  iiH 
fbrmation.  Might  it  not  be  that  this  statement  to  the 
magistrates  was  the  charge  ? 
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Whately. — I  should  say  that  the  injicttnent  should  1837. 
either  state  that  a  charge  of  felony  had  been  made  before 
the  magistrates^  or  else  that  the  party  went  before  the  ma- 
gistrates to  make  a  charge  of  felony  against  the  other 
party,  and  in  support  of  that  charge  made  the  deposition. 
It  18  quite  compatible  with  all  the  facts  stated  in  this  in- 
dictment,  that  these  parties  might  have  laid  a  wager  on 
this  subject,  and  one  of  them  had  made  a  voluntary 
affidavit  about  it.  If  any  case  can  occur  in  which  the 
oath  here  stated  to  have  been  made  could  have  been 
made  without  a  judicial  proceeding,  the  indictment  is  bad 
for  want  of  sufficient  averments. 

Allen. — The  defendant  goes  before  a  person  having 
competent  authority,  and  deposes  to  a  false  tale,  which 
amounts  to  a  charge  of  felony. 

CoLBRiDGE,  J. — There  might  be  cases  of  an  affidavit 
where  there  was  no  charge  and  no  prosecution,  and  indeed 
no  cause  in  hand.  It  might  have  been  averred  that  the 
defendant  made  a  charge,  and  that  in  support  of  that 
charge  the  deposition  was  made*  If  the  defendant  had 
merely  come  before  the  magistrates  to  swear  this,  without 
more,  it  would  not  be  perjury.  I  think  that  the  indict- 
ment is  not  sufficient. 

Verdict — Not  guilty. 

JVhaielt/f  for  the  prosecution. 
jtUen,  and  Mee  Maihews,  for  the  defendant. 
[Attomies— PAt//tpf y  and  ManhyJ] 
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SHREWSBURY  ASSIZES. 
(Crown  Side.) 

BEFORE  LORD  ABINGER,  C.  B. 


The  giving 
of  a  piece  of 
counterfeit 
money  in  cha- 
rity ii  not  an 
uttering  witliin 
the  statute 
8  Will.  4,0. 84, 
a.  7,  although 
the  penon  may 
know  it  to  he 
counterfeit;  at, 
in  caiea  of  thii 
kind,  there 
must  be  aome 
intention  to 
defraud. 


Reoina  r.  Page,  and  Anne,  his  Wife. 

XHE  prisoners  were  charged  in  the  Ist  count  of  the 
indictment  with  uttering  a  counterfeit  half-crown,  well 
knowing  it  to  be  counterfeit.  The  Snd  count  charged 
them  with  an  uttering,  they  having  another  piece  of  coun- 
terfeit coin  in  their  possession. 

It  appeared  from  the  evidence  of  Susan  Ricketts,  that 
she  asked  the  female  prisoner  to  give  her  something, 
as  her  children  were  without  food;  the  ^ale  prisoner 
gave  her  2d.,  and  told  her  that  his  wife  (the  female 
prisoner)  would  give  her  something  more.  The  female 
prisoner  gave  the  witness  the  bad  half-crown  in  question, 
telling  her  to  get  what  she  could  for  her  children.  To 
show  a  guilty  knowledge  it  was  proved,  that  the  male 
prisoner  when  taken  into  custody  had  another  piece  of 
counterfeit  coin  in  his  mouth. 


Meietfard,  for  the  prisoners. — ^I  submit  that  this  is  not 
an  uttering  within  the  stat.  3  Will.  4,  c.  34,  s.  7. 

Lord  Abinger,  C.  B. — ^Tbis  is  in  my  judgment  no 
uttering  within  the  statute.  The  giving  away  half-a-crown 
in  charity  cannot  be  with  intent  to  defraud,  as  nothing 
was  received  in  exchange. 

M^Mahon,  for  the  prosecution. — I  submit  that  the  stat. 
2  Will.  4,  c.  S4,  s.  7,  is  satisfied  by  proof  of  an  uttering 
knowing  the  coin  to  be  counterfeit,  and  that  there  is  in 


OXFORD  CIRCUIT,  1  VICT.  12S 

this  case  abundant  evidence  to  go  to  the  jury  that  the         1837. 
prisoners  in  this  case  knew  the  coin  to  be  counterfeit. 
The  statute  says  nothing  of  any  intent  to  defraud ;  such  an 
intent  is  a  necessary  conclusion  in  point  of  law  from  the 
fact  of  illegal  uttering. 

Liord  Abimobk,  C.  B. — Although  in  the  statute  there 
are  no  words  with  respect  to  defraudingi  yet  in  the  proof 
it  is  necessary  in  my  opinion  to  go  beyond  the  mere  words 
of  the  statate,  and  to  shew  an  intention  to  defraud  some 
person.  There  might  be  cases  of  a  party  giving  a  person 
a  counterfeit  piece  of  money,  and  at  the  same  time  telling 
that  person  that  it  is  bad,  and  yet  he  would  still  be  liable 
to  be  convicted  on  an  indictment  like  the  present,  if  a  case 
fiadling  within  the  mere  words  of  the  statute  were  sufficient. 
I  take  it  that  the  uttering  must  either  be  with  intent  to 
defraud  the  party  receiving  the  piece  of  money,  or  with 
intent  that  that  party  shall  pass  it  as  the  agen  tof  the 
utterer.    The  prisoners  must  be  acquitted. 

Verdict — ^Not  guilty. 

M'Mahon,  and  Corbeti,  for  the  prosecution. 
Meieyardf  for  the  prisoners. 

[Attomies— PottvJ/,  and  Pentty.] 
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MONMOUTH  ASSIZES. 
(Civil  Side.) 

BEFORE  MR.  JUSTICE  COLERIDGE. 


A  person  nude 
a  deed  of  gift 
of  all  hit  real 
property  to  his 
daughter:  he 
signed  and 
sealed  it,  and 
no  one  being 
present  but 
the  attesting 
witnesses:  he 
'Ide- 


DoE  d.  Lloyd  v,  Bennett. 

Ejectment  for  houses  situated  in  Monnow-street, 
in  the  town  of  Monmouth.  The  houses  had  belonged  to 
a  man  named  Price,  whose  grand-daughter  was  the  de- 
fendanti  and  his  daughter,  the  wife  of  the  lessor  of  the 
plaintiff.  The  seisin  and  death  of  Price  were  admitted, 
and  the  counsel  for  the  lessor  of  the  plaintiff  put  in  a 
deed  purporting  to  have  been  executed  by  Price  during 
liver  this  as  my  his  lifetime,  and  very  informally  worded.  It  commenced — 
deed!"  *After     **  ^^  ^^1  ^^  whom  these  presents  shall  come,  I,  James 

this  he  desired 
a  third  person 
to  keep  it,  and 
not  deliver  it 
to  his  grand- 
daughter till 
he  was  dead, 
it  being  sug- 
gested 10  him 
that  she  might 
otherwise  take 
his  property 
from  him  in 
his  lifetime ; — 
HeU,  Uiat  the 
delivery  of  the 
deed  was  com- 
plete; but, 
semble,  that  If 
the  direction 
to  keep  it  had 
been  given  be- 
fore he  said, 
"  I  deUver 
this,"  &C.,  the 
deed  would  not 
have  operated 
ts  an  escrow. 
If  I 


Price,  send  greeting."  He  proceeded  to  ''give,  grant, 
and  conform^*  all  his  lands,  tenements,  houses,  property, 
real  and  personal,  judgments,  bonds,  and  simple  contract 
debts,  to  the  lessor  of  the  plaintiff,  subject  to  a  life 
estate  in  two  houses  to  the  defendant's  mother,  who  was 
now  dead,  and  a  gifk  of  SOL  to  the  defendant.  Some  of 
the  premises  having  been  on  lease,  and  others  in  the 
grantor's  own  possession,  it  was  contended  that  it  operated 
on  the  former  as  a  grant  of  the  reversion,  and  as  to  the 
latter,  as  a  covenant  to  stand  seised. 

The  deed  was  attested  by  three  witnesses ;  the  first  of 
whom  being  called,  said,  that  he  was  a  serjeant-major  In  the 
Monmouthshire  militia ;  that  Price,  the  grantor,  had  been 
a  Serjeant  in  that  regiment,  and  had  requested  him  (the 
witness)  to  draw  the  deed  in  question,  which  he  had  ac- 
cordingly done  ;  that  he  took  it,  when  drawn,  to  the 
Barley-mow  public-house,  and  read  it  over  to  Price,  who 

rant  person  be 

induced  to  eiecute  an  Instrument,  suppodng  it  to  operate  In  one  way,  and  It  really  operatee  in 

another,  such  instrument  Is  invalid. 
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was  satisfied  with  it ;  that  the  two  other  attesting  wit- 
nesses were  then  procured ;  that  he^  the  witness,  then 
sealed  the  deed,  and  the  grantor  signed  it,  and  laying  his 
band  on  the  seal,  said,  *^  This  is  my  last  act  and  deed.*' 
The  grantee  was  not  present,  but  the  deed  was  given  to 
the  landlord  of  the  Barley-mow,  with  directions  from  the 
grantor  not  to  give  it  to  the  grantee  during  his  (the 
grantor's)  life,  in  consequence  of  his  having  been  informed 
by  the  witness  that  the  grantee,  if  in  possession  of  the 
deed,  might  immediately  turn  him  out  of  his  house,  and 
seise  his  property. 

Talfourd,  Serjt.,  and  Whately,  for  the  defendant. — 
This  deed  never  was  delivered.  To  constitute  a  delivery, 
there  must  be  a  relinquishment  of  the  possession  of  the 
deed  by  the  grantor,  with  intent  that  the  grantee,  or  some 
one  for  his  use,  may  take  possession  of  it.  Here  the 
delivery  to  the  grantee  was  to  be  postponed  until  the 
grantor's  death.  Nor  was  the  instrument  an  escrow,  for 
the  condition  on  which  it  was  to  be  given  up  to  the 
grantee  could  not  be  satisfied  until  Price  had  ceased  to 
exist,  and  so  lost  the  power  of  disposition. 

Ludlow,  Serjt.,  R.  F.  Richards,  and  Busby,  for  the 
lessor  of  the  plaintiff. — The  instrument  would,  at  all 
events,  have  been  an  escrow.  But  there  was  here  a  com- 
plete delivery.  For  the  grantor  first  delivered  the  instru- 
ment as  his  act  and  deed,  and  the  direction  to  the  landlord 
was  an  after-thought. 

The  witness  being  recalled,  Coleridge,  J.,  asked  him 
whether  it  was  before  or  after  Price  had  put  his  finger  on 
the  seal,  and  said,  "This  is  my  last  act  and  deed,"  that 
the  warning  by  the  witness,  and  the  consequent  direction 
by  Price  to  the  landlord,  happened.  The  witness  stated 
that  it  was  afterwards. 

CoLBRiDOE,  J. — I  am  of  opinion  that  the  delivery  had 
been  completed.    However,  I  doubt  much  whether,  if  the 
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a  deed  of  gift 
of  all  his  real 
property  to  hii 
daughter:  he 
signed  and 
sealed  it,  and 
no  one  being 
present  but 
the  attesting 
witnesses:  he 
said,  "  1  de- 
liver  this  as  my 
last  act  and 
deed."    After 


in  the  town  of  Monmouth.      1 
a  man  named  Price,  whose 
fendant,  and  his  daughter,  t 
plaintiff.    The  seisin  and  d 
and  the  counsel  for  the  U 
deed  purporting  to  have  b 
his  lifetime,  and  very  infon. 
•«To  all  to  whom  these  ] 

aeea.      ^.tici  ^«        »»      1 1 

Uiis  he  desired    Pnce,  send  greeting.       ^^ 
V^:t/:^:^    and  con/om"  all  his  lands, 
real  and  personal,  judgme 
debts,   to   the  lessor  of 
estate  in  two  houses  to  tli 
now  dead,  and  a  gift  of  t? 
the  premises  having  be. 
grantor's  own  possession, 
on  the  former  as  a  grant 
latter,  as  a  covenant  to  ^ 
The  deed  was  attesteci 
whom  being  called,  said, 


not  deliver  it 
to  his  grand- 
daughter till 
he  was  dead, 
it  being  sug- 
gested 10  him 
that  she  might 
otherwise  take 
his  property 
trpm  him  in 
his  lifetime ; — 
Held,  that  the 
delivery  of  the 
deed  was  com- 
plete; but, 
semble,  that  if 
the  direction  __ 

b^n'^ren'tt    Monmouthshire  miliiia 

fore  he  said,  •    _^j.   ;-^    t^Viat-    ifi-pl 

« I  deliver         »  Serjeant  in  tbat  ic_ 
this,"  &C.,  the     ^itneBs)   to    draw  thu 

deed  would  not  ^  1     t     i 

have  operated     cordingly    oonc ;    that 
"".rSI"      Bar/e7-mow  puWic-hou.. 

rant  person  be 

induced  to  execute  an  instrumenty   sappoti^B  '^  ^' 

aoother,  such  ioitrument  mb  in^aslidL 
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^  ^^^  iY,  at  the  request  of  the         1837. 

I  promised  the  defendant 
mty  at  and  under  a  certain 
/. ;   and  upon  certain  terms 
the  plaintiff  and  defendant, 
ise  should  contain  one  room 
1  twelve  feet  wide;  and  that 
[ceiled]  down  stairs;   that  it 
m  back|  fifteen  feet  long,  and 
ick  wall  of  the  said  house  should 
front  wall  of  the  same,  twelve 
it   [plinth];   he^  the  defendant, 
employ  him  to  perform  and  com- 
the  price  and  on  the  terms  afore- 
in  fact  says,  that  although  he,  the 
the  ssid  promise  of  the  defendant, 
*'  day  and  year  aforesaid,  commence 
.'kktCy  upon  the  terms  aforesaid,  and 
«itlt  the  promises  and  stipulations  of 
perform  work  and  bestow  labour,  and 
^r  the  erection  of  the  said  house,  to  a 
It,  to  the  amount  of  SOL  ;  and  although 
hcen  always  ready  and  willing,  and  still 
ng  to  complete  the  said  house,  upon  the 
Yttureof  the  defendant  has  always  had 
hough  the  defendant,  in  part  satisfaction 
J  of  9^/.,  has  paid  to  the  plaintiff  the  sum 
Icfendant  afterwards,  on  the  day  and  year 
^fier  the  said  work  and  labour  had  been 
the  said  materials  so''  provided,  to  said 
(  as  aforesaid,  for  the  execution  of  the  said 
abandoned  the  said  agreemenL    And  the 
jiher  disregarding  his  said  promise,  after-* 
,,  wrongfully  and  absolutely  discharged  and 
prevented  the  plaintiff  from  completing  the 
By  meant)  whereof,  &c.  &c. 
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ingtrument  bad  been  delivered  on  condition  tbat  the 
grantee  sbould  not  have  it  till  the  grantor's  deathj  it  could 
operate  as  an  escrow  (a). 

Bbnii*ktt«  It  was  then  contended  for  the  defendant^  that  Price 

was  not  aware  of  the  nature  of  the  document,  but  sup- 
posed it  a  will|  not  a  deed. 

CoLERiDOEy  J, — If  a  man  were  induced  to  execute  an 
instrument,  supposing  it  to  operate  in  one  way,  whereas 
it  really  operated  in  another,  such  an  instrument  would 
be  invalid. 

His  Lordship  left  it  to  the  jury  to  say,  whether  Price, 
when  he  executed  the  deed,  knew  what  he  was  doing, 
and  the  effect  of  the  instrument* 

Verdict  for  the  lessor  of  the  plaintiff. 

Ludlow,  Serjt.,  K  F.  Richards,  and  Bushy ,  for  plaintiff. 

Talfourd,  Serjt,  and  WAaiefyg  for  defendant 

[ACtoniies— Gdtnib,  sod  Pkil^ihJi 

(a)  See  the  esses  of  Doe  d.     275;  snd  CecU w.  BuUker,  2  Jac. 
Gamofu V.  Knight,  8  D.  &  R.d48;      &  W. 665. 
Graham  v.  Graham,  1  Ves.  jun. 


Rbes  v.  Lines. 

Atntinptlt  Assumpsit.  The  first  count  of  the  declaration  stated 
of  Oie  decUrL    that  whereas  on  the  l^b  day  of  August,  in  the  year  1836, 

don  waft  on  a 

■pecial  agreement  fbr  the  pUtlntfff  to  bnild  a  houae  for  the  defendant  at  an  agreed  prlec^  and  stated 
that  the  plaintiff  had  beaiowed  work  on  the  houses  and  that  the  defendant  abandoned  tho  contiM^ 
and  hindered  the  plaintiff  from  completing  it;  Snd  count,  for  goods  sold.  Pleas,  non-assumpsit, 
and  that  the  defendant  did  not  abandon  the  cDnttaet,  or  prevent  the  plaintiff  ftmn  completing  the 
bouse.  The  particulars  of  demand  were  for  work  and  materials  under  the  agreement: — Held,  that 
if  the  defendant  had  not  hindered  the  plaintiff  from  completmg  the  lioase,  the  plidntiff  could  noc 
zecoTer  any  thing,  except  tof  extra  work,  which  was  not  in  the  contract,  and  that  the  fact  tiiat  the 
defendant,  when  asked  for  money,  had  said  that  lie  would  never  pay  a  fiirthing^  was  not  proof  that 
the  contract  had  been  abandoned,  as  the  defendant  waa  not  then  liable  to  pay  any  thing,  the  work 
not  being  completed. 
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m  consideration  that  the  plaintiff^  at  the  request  of  the         1337. 
defendanti  then  agreed  with  and  promised  the  defendant 
to  build  a  house  for  the  defendant,  at  and  under  a  certain 
price,  to  wit,  the  price  of  95/. ;   and  upon  certain  terms 
then  agreed  upon,  between  the  plaintiff  and  defendant, 
that  is  to  say,  the  said  house  should  contain  one  room 
front,  fifteen  feet  long,  and  twelve  feet  wide ;  and  that 
the  house  should  be  seld  [ceiled]  down  stairs;   that  it 
should  also  contain  one  room  back,  fifteen  feet  long,  and 
nine  feet  wide ;  that  the  back  wall  of  the  said  house  should 
be  nine  feet  high,  and  the  front  wall  of  the  same,  twelve 
feet  high  from   the  blint   [plinth] ;  he,  the  defendant, 
promised  the  plaintiff  to  employ  him  to  perform  and  com- 
plete the  said  house,  at  the  price  and  on  the  terms  afore- 
said ;  and  the  plaintiff  in  fact  says,  that  although  he,  the 
plaintiff,  confiding  in  the  said  promise  of  the  defendant, 
did  afterwards,  on  the  day  and  year  aforesaid,  commence 
building  the  said  bouse,  upon  the  terms  aforesaid,  and 
did,  in  accordance  with  the  promises  and  stipulations  of 
the  said  agreement,  perform  work  and  bestow  labour,  and 
provide  materials  for  the  erection  of  the  said  house,  to  a 
large  amount,  to  wit,  to  the  amount  of  SOL  ;  and  although 
the  plaintiff  has  been  always  ready  and  willing,  and  still 
is  ready  and  willing  to  complete  the  said  house,  upon  the 
terms  aforesaid,  whereof  the  defendant  has  always  had 
notice.     And  although  the  defendant,  in  part  aacisfaction 
of  the  said  price  of  9fi/.,  has  paid  to  the  plaintiff  the  sum 
of  15/.,  yet  the  defendant  afterwards,  on  the  day  and  year 
aforesaid,  and  after  the  said  work  and  labour  had  been 
bestowed,  and  the  said  materials  mf  provided,  to  said 
amount  of  802.  as  aforesaid,  for  the  execution  of  the  said 
house,  wholly  abandoned  the  said  agreement.    And  the 
defendant,  futber  disregarding  his  said  promise,  after-* 
wards,  on,  &c«,  wrongfully  and  absolutely  discharged  and 
hindered  and  prevented  ihe  plaintiff  from  completing  the 
said  bouse.    By  means  whereof,  &c«  &c. 
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Second  count — For  work  and  labour  bestowed,  and 
materials  provided. 

Third  count — Account  stated. 

Pleas  : — First,  to  the  whole  declaration,  non-assumpsit; 
and  second,  to  the  first  count  that  the  defendant  **did  not 
abandon  the  said  agreement,  in  the  said  first  count  men- 
tioned ;  nor  discharge,  hinder,  or  prevent  the  plaintiff 
from  completing  the  said  house  in  manner  and  form,*'  &c., 
(concluding  to  the  country). 

The  bill  of  particulars  was  "  for  work  and  labour  per- 
formed, and  materials  supplied,  under  an  agreement  now 
in  the  possession  of  the  defendant,  bearing  date,  August 
18th,  1836." 

The  agreement  stated  in  the  first  count  being  produced 
by  the  defendant,  was  put  in  and  read.  It  also  appeared 
that  the  house  had  been  begun,  but  was  in  an  unfinished 
state  at  the  time  of  the  commencement  of  this  action  and 
the  trial — that  some  time  after  the  house  had  been  com- 
menced, the  plaintiff  had  applied  to  the  defendant  for  an 
advance  of  money,  on  which  the  defendant  gave  the 
plaintiff  15/.  In  the  month  of  November,  after  the 
agreement,  the  plaintiff  and  defendant  went  to  the  office 
of  an  attorney,  for  the  purpose  (as  it  was  stated)  of  the 
defendant  raising  the  sum  of  40/.  on  the  house,  to  ad- 
vance to  the  plaintiff;  but  this  application  was  refused, 
and  thereon  the  plaintiff  said  to  the  defendant,  *'  I  will 
not  pay  you  now,  if  ever.'*  In  a  few  days  afterwards  he 
was  arrested  for  40/.,  M-hen  he  said  he  would  never  pay  a 
iarthing,  would  go  to  gaol,  and  pay  the  debt  there.  It 
however  appeared,  on  cross-examination  of  the  plaintiff's 
witnesses,  that  the  key  of  the  house  all  along  continued 
in  the  possession  of  the  plaintiff,  who  had  fastened  up  the 
doors,  and  blocked  up  the  windows,  so  that  nobody  could 
get  in. 


Ludlow^  Serjt.,  also  proposed  to  give  evidence  of 


extra 
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work  done  to  the  house,  besides  what  was  contained  in         1837. 
the  agreement. 

Crreaves,  for  the  defendant. — I  submit  that  the  bill  of 
particulars  tied  the  plaintiff  down  to  work  done  under  the 
agreement.  If  extra  work  to  any  amount  could  be 
proved  under  these  particulars,  the  same  might  be  done 
where  a  whole  range  of  farm  buildings  were  built,  in  ad- 
dition to  the  house  agreed  to  be  built. 

Coleridge,  J.,  admitted  the  evidence,  which  shewed 
that  additions  had  been  made,  to  the  amount  of  8L 

Greaves. — I  submit  that  the  plaintiff  cannot  recover  on 
the  first  count,  because  the  evidence  does  not  prove  that 
the  defendant  discharged  or  prevented  the  plaintiff  from 
completing  the  house.  He  has  always  had  the  power 
80  to  do,  as  he  has  continued  in  the  possession  ;  and  as 
to  the  expressions  made  use  of,  they  were  uttered  at  a 
time  when  the  plaintiff  had  no  right  to  make  any  demand 
at  all,  for  he  had  no  right  to  be  paid  till  he  had  completed 
the  house.  They  were  the  lawful  refusal  of  compliance 
with  an  unjust  demand.  The  first  count  therefore  is  not 
proved.  That  being  so,  the  contract  remained  unper- 
formed, and  consequently  the  plaintiff  cannot  resort  to  the 
second  count ;  for  the  clear  rule  is,  that  where  a  contract 
subsists  and  is  not  performed,  if  the  plaintiff  fail  in  proving 
his  special  count,  he  cannot  resort  to  the  general  counts. 
This  appears  from  the  case  ofHullev.  Heighiman  (a),  and 
per  Denisant  J.,  in  Alcorn  v.  Wesibrook  (6).  There  is  no 
evidence  of  an  account  stated. 

LtuUaWt  Serjt.,  and/i.  V.  Richards,  for  the  plaintiff. — ^The 
evidence  proves  a  positive  and  unequivocal  discharge  from 
proceeding  with  the  house.  At  all  events  it  is  a  question 
for  the  jury  whether  the  expressions  used  do  not  amount 
to  a  discharge.    There  are  two  late  cases.  Withers  v.  iZ^y- 

(n)  2  East,  145 ;  Selw.  N.  P.  7h  7th  ed. ;  Bull.  N.  P.  139. 
(6)1  WilB.117. 

VOL.  VIII.  K  N.  P. 
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nolds  {a\  and  Roberts  v.  Havehek  {b),  in  favour  of  the 
plaintiff* 

Greaves,  in  reply. — The  expressions  were  used  at  a  t!me 
when  the  plaintiff  was  insisting  upon  what  he  was  not  en- 
titled to,  and  therefore  ought  not  to  be  taken  as  if  they 
were  used  in  denial  of  an  existing  right.  The  cases 
cited  differ  in  that  respect  from  the  present. 

CoLBRiDOE,  J. — ^Tbere  is  a  case  to  go  to  the  jury  on  the 
extras.  With  regard  to  the  other  points,  Mr.  Greaves  has 
satisfied  me  that  the  plaintiff  should  not  recover.  He 
cannot  recover  on  the  first  count  unless  he  is  justified  in 
insisting  on  having  the  sum  of  money  paid  under  the  agree- 
ment, so  that  the  refusal  is  evidence  of  having  abandoned 
the  agreement  on  his  part.  Now,  I  must  look  at  the  evi- 
dence altogether,  and  if  the  demand  is  an  improper  de- 
mand, the  refusal  must  be  taken  with  reference  to  that 
demand.  1  think  the  first  count  is  not  proved.  Then  no 
answer  has  been  given  to  Mr.  Oreawes^s  objection  on  the 
plaintiff's  having  a  right  to  recover  to  the  second  count, 
and  no  account  is  proved  to  have  been  stated ;  the  only 
question  for  the  jury  is  as  to  the  extras. 

Greaves  then  addressed  the  jury,  and  contended  that 
as  lot.  had  been  paid,  and  no  specific  appropriation  made 
either  by  the  plaintiff  or  defendant  as  to  what  acooont  it 
Aould  be  set  against,  he  had  a  right  now  to  elect  to  set*off 
8/.  of  that  against  the  vahie  of  the  extras,  and  then  the 
defendant  would  be  entitled  to  the  verdict  on  all  the 
issues. 

Verdict  for  the  defendant  on  first  and  third 

counts;  for  the  plaintiff  on  the  second 

count,  with  SI*  damages. 

LuMoWi  Serjt.,  and  R.  F.  Richards,  for  the  plaintiff. 
Greaves,  for  the  defendant. 

[Attomiefr— AfaiMai«,  and  Croft,"] 
(a)  3  B.  &  Ad.  882.  (JH)  3  B.  &  Ad.  404. 
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BEFORE  IiOBD  ABmOBR,  C  B« 


Rbgina  r.  Jambs  and  Otberau 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  so,  ».  6,  If  A.  and  b. 
for  obatnicting  the  airway  of  a  mine.    The  first  count  of  ©ra^jdning*" 
the  iodietinent  charged  that  the  prisoners,  on  &c-,  at  &c.,  J^'„"fj,«  i 
"  feloniously  and  maliciously  did  obstruct  a  certain  airway  certain  airway 
of  and  belonging  to  a  certain  mine  of  W.  F.  H.  nietps,  by  direcu  his 
feloniously  building  a  wall  across  the  said  airway,"  and  by  ]|Jo*kup,^nd 
destroymg  a  fire-place,  with  intent  to  hinder  and  delay  the  ^'^^J  5?*"*  jt 
working  of  the  mine.    Second  count — the  like,  not  setting  believing  that 
out  the  means  by  which   the  airway  was  obstructed.  togi"iu"han 
Third  and  fourth--the  Kke,  stating  it  to  be  a  level  instead  JJ^y'jjJ^J^ 
of  an  airway.  B«Mty  ©f  f^^f 

''  within  the  stat. 

7  &  S  Geo.  4, 

It  was  opened  by  Ludlow,  Serjt.,  for  the  prosecution,  c.  so,  8.6,  for 

stopping  up  the 

that  Mr.  Phelps  had  taken  a  lease  of  a  colliery  called  the  airway  of  a 

Waterloo  Colliery,  of  Mr.  Hall,  the  late  member  of  Par-  |E*"„^h  A.'knew 

liament  for  the  Monmouthshire  boroughs,  and  present  JJ^^^'^jJ^J. 

member  of  Parliament  for  Mary-le-bone ;  this  colliery  way;  but  if 

being  adjacent  to  a  colliery  of  Mr.  Protheroe's,  who  was  workmen  knew 

hrgely  interested  in  mine  property.    The  two  collieries,  ^^'of  the^r- 

tbouaii  adjacent,  were  not  connected  with  each  other;  and  ^^7  y**  * 

^^  ^  '  ^  ^  malicious  act 

belonging  to  Mr.  Phdps's  mine,  which  ran  more  than  a  of  his  master, 

.,  ,  ,  •  T      ^1  1        •  rach  workman 

mile  under  ground,  was  an  airway.  In  the  coal  mines  ^ouid  be  guilty 
there  was  a  gas  or  vapour  called  the  choke-damp,  which  «f^efif*ony- 
was  fatal  to  animal  life,  and  to  guard  against  the  effects  of 
this  various  contrivances  had  been  resorted  to.  In  the 
mine  of  Mr.  Phelps  a  long  airway  was  constructed  with  a 
large  fire  near  the  end  of  it,  and  beyond  that  a  pit  called 
an  air-pit ;  the  efiect  of  the  fire  being  to  create  a  strong 
draught  of  air,  and  thus  draw  off  the  choke-damp  out  of 
the  mine ;  there  being  also  side  doors  to  close  all  the  open- 

k2 
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1837.  i°SB  which  led  into  other  workings  in  the  mines.  Things 
were  in  this  state  till  the  26th  of  May  last,  when  the  pri- 
sonersi  headed  by  the  prisoner  James,  who  was  a  principal 
person  in  Mr.  Protheroe's  colliery,  proceeded  to  the  place 
and  pulled  down  the  side  doors  and  fire-grate,  and  also 
took  down  the  side  doors  and  built  a  wall  across  the  air- 
way. The  effect  of  this  would  be  to  drive  back  the  choke- 
damp  into  Mr.  Phelps's  mine,  and  prevent  the  working- 
It  might  be  that  the  defendants  would  set  up  that  they 
had  had  the  order  of  Mr.  Protheroe  for  doing  as  they  had 
done.  Still  an  order  to  do  wrong  would  afford  no  ground 
of  defence;  and  though  Mr.  Protheroe  might  have  a 
motive  in  stopping  the  works  of  a  rival  colliery,  yet  a  per- 
son of  his  well-known  respectability  ought  not  to  en- 
courage a  transaction  of  this  sort,  which  might  not  only 
lead  to  collision  among  the  people  employed  in  the  differ* 
ent  works,  but  might  also  cause  a  very  serious  loss  of  life 
by  means  of  the  cKoke-damp. 

Lord  Abinger,  C.  B. — If  a  servant  did  this  by  his 
master's  order,  and  supposing  bond  fide  that  the  master 
had  a  right  to  order  it  to  be  done,  would  it  not  be  too 
much  to  say  that  the  servant  is  answerable  as  a  felon  for 
doing  the  thing  maliciously,  when  the  malice,  if  there  is 
any,  is  his  master's  and  not  his  own? 

LudloWf  Serjt— Suppose  that  a  master  ordered  his  ser- 
vant to  shoot  a  man,  that  would  be  no  excuse  for  the  ser- 
vant if  he  did  it- 
Lord  Abinger,  C.  B. — That  is  an  act  which  is  malum 
in  se«  But  if  a  master,  having  a  doubt  or  no  doubt  of  his 
own  rights,  sets  bis  servants  to  build  a  wall  in  a  mine,  they 
would,  if  he  proved  to  have  no  right,  be  all  liable  in  an 
action  of  trespass,  but  it  would  not  be  felony  in  the  ser- 
vants. The  rules  respecting  acts  mala  in  se  do  not  apply. 
If  a  master  told  his  servant  to  shoot  a  man,  he  would  know 
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that  that  was  an  order  he  ought  to  disobey.  But  if  the  1837. 
serrant  hona  fide  did  these  acts,  I  think  they  do  not 
amount  to  an  offence  within  this  statute.  If  a  man  claims 
a  right  which  he  knows  not  to  exist,  and  he  tells  his  ser- 
vants to  exercise  it^  and  they  do  so  acting  bonfi  fidei  lam 
of  opinion  that  that  is  not  a  felony  in  them,  even  if  in  so 
doing  they  obstruct  the  airway  of  a  mine.  What  I  feel  is 
this,  that  if  these  men  acted  bon&  fide  in  obedience  to  the 
orders  of  a  superior,  conceiving  that  he  had  the  right 
which  he  claimed,  they  are  not  within  this  act  of  Parlia* 
ment  But  if  either  of  these  men  knew  that  it  was  a  mali- 
cious act  on  the  part  of  his  master,  I  think  then  that  he 
would  be  guilty  of  the  offence  charged. 

Ludlow,  Serjt. — I  shall  shew  that  the  act  done  by  the 
prisoners  could  only  have  the  effect  of  stopping  the  work- 
ing of  Mr.  Phelps's  mine,  and  of  giving  Mr.  Protheroe  the 
monopoly  of  the  coal,  and  I  submit  that  that  would  bring 
the  case  within  the  statute. 

Lord  Abinoer,  C.  B. — I  will  hear  your  evidence. 

On  the  part  of  the  prosecution,  Mr.  Llewellyn  was 
called.  He  stated  that  he  was  the  agent  of  Mr.  B.  Hall, 
under  whom  both  Mr.  Protheroe  and  Mr.  Phelps  held 
leases  of  their  mines,  and  that  on  the  25th  of  April  he 
told  Mr.  Protheroe,  jun.,  and  Mr.  James,  not  to  inter- 
meddle with  the  airway,  when  the  former  stated  that  he 
would  take  no  further  step  without  writing  to  his  father, 
and  Mr.  James  added  that  he  felt  sure  that  Mr.  Protheroe 
had  a  right  to  the  airway. 

Lord  Abinger,  C.  B. — Pam  now  satisfied  that  this  is 
not  a  case  of  felony.  These  parties  were  disputing  the 
right  to  this  place,  and  may  all  be  liable  in  trespass,  but 
still  I  think  it  is  no  felony.  I  do  not  decide  the  right, — ^far 
from  it.     The  prisoners  must  be  acquitted. 
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C  PUUipSt  for  the  prisonerB. — Mr.  Protberoe  conceives 
that  he  has  the  right ;  he  assertedi  and  is  preixured  to  try  it» 

Verdict — Not  guilty. 

Ludlow,  Serjt.y  and  Carrington,  for  the  prosecution. 
Talfourd,  Serjt.,  and  C.  Phillips,  for  the  prisoners, 
t  Attontits— PA^^M,  and  JPtoiheroe  Sf  PkiUpt.'] 


GLOUCESTER  ASSIZES. 

{CivU  Side.) 

BEFORE  LORD  ABINOER. 


Doe  on  the  demise  of  Harrison  0.  Murrbll. 

EjECTMENT  for  a  cottage  and  garden  at  Churcham. 
It  appeared  that  a  person  of  the  name  of  Lane  had 
been  let  into  possession  of  part  of  the  premises  by  the 
parish  officers  upwards  of  twenty  years  ago,  and  had 
enclosed  the  remainder  from  the  waste.  After  an  occu- 
pation of  fourteen  years^  he  let  the  lessor  of  the  plaintiff 
into  possessioni  who  having  been  ousted  by  the  parish 
^*a  cobT*  tenf '  ^^^ers  brought  this  action  to  recover  possession.  One 
of  the  parishioners  having  rateable  property  in  the  parish, 
but  not  rated,  was  called  for  the  defendant. 


In  ^ectoient 
by  a  penoD 
to  recover  a 
cottage  taken 
from  him  by 
the  parish  offl- 
ceif ,  at  being  a 
parish  house, 
an  inhabitant, 
who  has  rate- 
able property 
in  the  parish, 


witness  for  the 
defendant 
under  the  itat 
54  Geo.  3, 
c.l70,s.9. 

If  a  person 
takes  a  farm, 
and  then  takes 
a  bit  of  the 
waste,  and  an* 
nexes  it  to  the 
frrm,  he  does 
not  take  this 
In  for  himself,  hot  for  his  landlord. 

A  tenant  atsnflbrance,  who  is  turned  out  of  possession  by  his  landlord,  without  any  demand  of 
poMttsion,  cannot  mainlkin  ejectment,  but  may  nalntafai  trespass. 


Ludlow,  Serjt.i  for  the  lessor  of  the  plaintiff. — I  submit 
that  the  witness  is  directly  interested,  he  being  liable  to 
be  rated ;  nor  is  his  competency  restored  by  stat.  M  Geo.  3, 
c.  170y  s.  9,  for  this  is  not  a  question  relating  to  the 
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validity  of  any  rate.    He  cited  the  case  of  Oxenden  v. 

Palmer  (a), 

^  '  Dob 

Lord  Abingsr,  C.  B.— Before  the  statute  a  parishioner,  Harrhon 
if  rated,  wonld  not  have  been  a  competent  witness  for  Murrkll. 
this  purpose ;  he  is  now,  however,  I  think,  rendered  so« 

The  witness  was  examined. 

Lord  Abxnoer,  C.  B. — If  a  person  takes  a  famii  and 
then  takes  in  a  bit  of  the  waste,  and  annexes  it  to  the 
farm,  he  does  not  take  this  in  for  himself,  but  for  his 
landlord.  That  is  the  difficulty  under  which  the  lessor  of 
flie  plaintiff  labours. 

Lmilowt  Serjt.>— We  have  been  in  possession  for  a  long 
time.  If  the  defendants  have  no  title,  they  are  wrong-* 
doer8«  As  to  the  encroachment.  Lane  was  a  tenant  at 
sufferance,  and  so  at  least  was  the  lessor  of  the  plaintiff; 
and  if  a  tenant  by  sufferance  is  put  oat  by  force,  could  he 
not  maintain  ejectment  t 

Lord  Abikoer,  C.  B. — I  am  of  opinion  that  a  tenant 
by  sufferance,  turned  out  by  his  landlord  without  a  de- 
mand of  possession,  could  not  maintain  ejectment,  because 
he  has  no  interest  in  the  land ;  but  he  might  maintain 
trespass. 

The  defence  was,  that  the  locus  in  quo  belonged  to  the 
Dean  and  Chapter  of  Gloucester,  under  the  award  made 
by  the  commissioners  on  the  enclosure  of  the  parish  of 
Churcliam  in  the  year  1800. 

Verdict  for  the  defendant. 
Ludlow^  Seijt.,  and  Wkiimore,  for  the  plaintiff. 
Talfourd,  Seijt.,  and  R.  V.  Richards,  for  the  defendant. 

[Attomies— Htt^,  and  WhUcombe.'} 

(a)  2  B.  &  Ad.  236.  See  tbe  7i  p*  792,  and  the  authorities  there 
csie  of  Fawkr  t.  Port,  ante,  Vol.      referred  to. 
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1837. 

ReOINA    v.  ALLDAT(a). 

To  constitute  InDICTMENT  on  the  stat  12  Geo.  3,  c.  48,  s.  1  (6). 
(undw  Jhestat.  ^he  Ist  count  of  the  indictment  stated,  that  the  defendant 
13  Geo.  3,  c.  48,  <*  did  feloniously  write  a  certain  part,  to  wit,  the  word 

8.  1)  of  writing     ,     .     ,      «  .  i     i  .  ,  -,• 

tome  matter  or  SIX  of  a  Certain  matter  and  thing,  to  wit,  a  licence  to 
Sanfp  duty  on  '®*  horses  for  hire,  in  respect  whereof  a  certain  duly,  to 
piper  on  which   ^j^   7,^  Qj    ([^^^  ^nd  there  was  payable  by  a  certain  act 

had  been  be-  . 

fore  written  of  Parliament  made  in  that  behalf  in  the  third  year  of  the 
miuter  liable       reign  of  King  William  the  Fourth,  intitled  [setting  out 

bifoiX'^pIJir  ^^^  **^^®  ®f  '**®  «***•  ^  *  3  W^"'  *•  ^-  ^20]  ^"  *  ^®'^**^" 
had  been  again   piece  of  paper  whereon  there  had  been  before  written  a 

stamped,  it  i»  . 

essential  that  Certain  Other  matter  and  thing,  to  wit,  a  licence  to  let 

writfng*ihouid  hofscs  for  hire,  in  respect  whereof  a  certain  duty,  to  wit, 

do  so  with  tome  fh^  gum  ^f  7,,  grf.,  was  payable  by  the  act  of  parliament 

tent.  aforesaid*,  which  said  paper  had  before  been  and  then 

felony,  the  and  there  was  duly  marked  and  stamped  according  to  the 

di«rt  thcjuTy  aforesaid  act  of  Parliament  before  the  said  paper  had 

to  And  special  been  again  marked  or  stamped  according  to  the  aforesaid 

facts,  and  the  1.  ^     1.  m  .  1       i»  1.   7  a 

jury  msy,  if       act  of  Parliament,    against  the  form  of  the  statute,  &c. 
proper,'find  a         ^^'^^  ^"^  count  was  exactly  similar,  excrpt  that  imme- 
generai  verdict,    ^lately  after  the  *  was  inserted  as  follows,  **  that  is  to 

instead  of  find-  •'    , 

ing  special  facts,  say,  a  licence  to  let  horses  for  hire;  and  whereby  Wil- 

raise  a  question  I^^m  Thomas  Bissell  Allday  did  grant  licence  to  one 

of  law.  Joseph  Hinckley  to  let  horses  for  hire  at  Lutterworth, 

from  the  1st  day  of  February,  18SS,  until  the  81st  day  of 

January,  ISSi,  both  inclusive,  which  said  paper,**  &c.  [as 

in  the  first  count.] 

The  Srd  and  4th  counts  were  exactly  similar,  substi- 
tuting the  words  '*  the  figure  5  **  instead  of  the  word  "  six,** 

It  was  opened  by  Ludlow^  Seijt*,  for  the  crown,  that 

(a)  This  case,  thougli  a  felony,  cbanged  from  Leicestersliire  to 

was  tried  at  Nisi  Prius,  it  ha?iog  Gloucestershire, 

been  removed  into  the  Queen's  (6) Set  out,  an tei  Vol.5,  p.  115 

Bench  by  certiorari,  and  the  venue  (n.) 
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this  was  an  indictment  preferred  against  the  defendant^  I8d7< 
Mn  William  Allday,  at  the  instance  of  the  Stamp  Office, 
and  that  the  defendant  was  the  father  of  Mr.  William 
Thomas  Bissell  AUday,  who  was  the  farmer  of  the  post- 
horse  duty  of  the  district.  No.  5,  which  included  the 
county  of  Leicester,  and  the  defendant  was  in  the  habit 
of  acting  for  his  son  in  the  duties  of  this  situation ;  and 
that  in  the  year  183S,  Mr.  Joseph  Hinckley  took  out  a 
licence  to  let  post-horses.  This  licence  was  granted  by 
the  defendant,  and  bore  a  7s.  6d.  stamp.  This  licence 
was  renewed  in  1834,  and  in  the  year  1835  Mr.  Hinckley 
applied  for  a  further  renewal,  when  the  defendant  de- 
sired him  to  bring  his  former  licence ;  and  on  his  taking 
his  licence,  dated  in  the  year  1833,  to  the  defendant,  the 
latter,  instead  of  granting  a  new  licence  as  he  ought  to 
have  done,  altered  the  date  of  the  old  licence  from  1833 
to  1835,  and  the  time  of  its  expiration  from  1834  to  1836. 

On  the  part  of  the  prosecution  Mr.  Hinckley  was  called : 
he  said,  "  In  the  year  1833  I  applied  to  the  defendant, 
who  assisted  his  son  as  farmer  and  collector  of  the  post-* 
horse  duty,  for  a  licence  to  let  post-horses.  I  received 
the  licence^  and  at  the  expiration  of  that  year  I  applied 
for  a  renewal  of  the  licence.  I  received  another  licence, 
and  at  the  expiration  of  that  year  I  applied  for  a  third 
licence.  The  defendant  desired  me  to  fetch  my  former 
licence,  and  I  took  him  the  licence  dated  in  1833.  The 
defendant  took  his  pen  and  altered  the  date  from  1833  to 
1835,  and  the  period  from  1834  to  1836,  and  returned 
the  licence  to  me.     I  paid  7^.  6d.  on  each  of  the  three 


It  was  proved  by  Mr.  Buckley,  of  the  comptroller's 
office  in  the  Stamp  Office,  that  blank  post-horse  licences 
are  sent  down  from  the  Stamp-Office  to  the  farmers  of 
post-horse  duty,  who  are  in  the  first  instance  charged 
with  the  whole  at  Is.dd.  each,  but  are  afterwards  allowed 
for  what  they  return  not  issued. 

The  licence  was  put  in. 
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1837.  It  had  been  a  licence  to  kt  post-^hortea  from  the  lat  of 

February,  1833,  to  the  Ist  of  January.  1834|  and  the  date 
was  the  Ist  of  February,  1833. 

The  licence  was  produced,  the  word  *'  six''  had  been 
evidently  substituted  for  the  word  "  four/'  in  the  term 
for  which  the  licence  was  granted,  and  the  figure  5  in 
the  date  was  also  substituted  for  the  figure  3. 

Talfourd,  Serjt,  for  the  defendant. — I  submit  that  this 
indictment  is  bad.  Ist,  Because  the  writing  of  this  word 
and  this  figure  should  have  been  charged  to  have  been 
fraudulently  done.  2nd,  I  submit  that  the  instrument,  which 
is  the  subject  of  the  indictment,  should  have  been  set  out. 
And  Srd,  That  these  alterations  are  not  within  the  mean- 
ing of  the  Stat.  IS  Geo.  3,  c.  48,  which  are, ''  If  any  per- 
son shall  write  or  engross,  or  cause  to  be  written  or 
engrossed,  either  the  whole  or  any  part  of  any  writ,  man- 
date, &c.'*  And  I  submit  that  they  refer  to  some  inde* 
pendent  writing  of  some  new  instrument,  and  not  to  the 
mere  altering  of  a  word  or  figure  in  an  old  one. 

A.  M.  Skinner,  for  the  defendant,  referred  to  the  case 
of  Regina  v.  Page(a). 

Lo  rd  Ab  xnger,  C.B. — I  consider  that  no  fraud  is  proved. 
To  come  within  the  mere  words  of  the  act,  it  is  not  neces- 
sary that  it  should  have  been  done  fraudulently ;  still  I 
am  of  opinion,  that  if  a  person  innocently,  and  without  any 
intent  to  defraud,  wrote  any  thing  on  this  paper,  it  could 
not  be  an  offence.  Whether  fraud  was  intended  is  a 
question  for  the  jury. 

Talfonrdy  Serjt.,  addressed  the  jury,  and  submittedf 
that  no  fraud  had  been  proved ;  and  the  learned  seijeant 
also  argued,  that  if  the  sum  of  Is.  Gcf.  received  of  Mr. 
Hinckley  had  not  been  accounted  for  by  the  defendant, 
the  Stamp  OflSce  could  very  easily  have  proved  that  fact. 

(a)  Ante,  p.  123. 
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Lford  AsiNeBR,  C.  B»— Suppose  a  person  had  made  a 
perfect  deed,  which  was  executed,  and  afterwards  it  was 
found  necessary  to  alter  the  date  and  some  of  the  terms, 
and  the  parties  altered  the  original  deed,  intending  to 
send  it  to  the  Stamp  Office,  to  have  new  stamps  put  upon 
it,  would  they  be  liable  to  be  transported  ?  The  enact- 
ment on  which  this  case  is  founded  is  general,  and  makes 
it  a  felony  to  write  upon  any  stamped  document  any  thing 
which  makes  it  liable  to  a  new  stamp  before  such  new 
stamp  is  put  upon  it. 

Ludlow,  Serjt. — By  the  terms  of  the  act  any  person 
thus  writing  upon  a  stamped  document  is  within  its  pro- 
visions, even  if  he  has  no  intent  to  defraud. 

Lord  Abinoer,  C.  B*  (in  summing  up). — ^The  act  of 
Parliament  does  not  say  that  an  intent  to  deceive  or  de- 
fraud is  essential  to  constitute  this  offence  (a);  but  it  is  a 
serious  question  whether  a  person  doing  this  thing  inno- 
cently, and  intending  to  pay  the  stamp  duty,  is  liable  to  be 
transported.  I  am  of  opinion,  and  I  hope  I  shall  not  be 
found  to  be  wrong,  that  to  constitute  this  offence  there 
must  be  a  guilty  mind.  It  is  a  maxim  older  than  the  law 
of  England,  that  a  man  is  not  guilty  unless  his  mind  be 
guilty.  If  a  person  through  mistake  thought  he  could 
alter  this  licence,  and  send  the  7s.  6c/.  to  Somerset  House, 
that  would  be  no  felony  in  law  any  more  than  it  would  be 
in  reason,  justice,  or  common  sense.  If  the  defendant 
meant  to  defraud  the  Government  of  7s.  6dl,  he  is  guilty ; 
but  as  it  could  have  been  easily  proved  if  the  duty  had 
not  been  paid  on  Mr.  Hinckley's  licence,  and  no  such 
evidence  has  been  given,  I  think  you  should  presume  in 
favour  of  innocence.    You  will  say  whether  you  think  that 

(a)  It  18  worthy  of  remarki  that  staoips  to  use  them  agun,  which 

die  offences  of  erasing  any  matter  offences  are  created  by  the  same 

already  written  on  any  stamped  section  of  the  same  statutei  must 

document,  and  the  getting  off  old  be  committed/ratM/u^f/y. 
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the  defendant'  intended  to  commit  any  fraud.  You  may 
find  that  he  made  the  alterations  in  the  licence^  but  that 
he  did  so  without  any  fraudulent  intent^  and  I  can  put  the 
matter  in  a  train  of  investigation ;  or  you  may  (and  you 
have  a  right  if  you  think  proper  to  do  so)  find  a  verdict 
of  not  guilty. 

Verdict — ^Not  guilty. 

Lord  Abinoer,  C.  B. — The  jury  have  a  right  to  take 
the  whole  matter  into  their  consideration :  I  cannot  direct 
them  to  find  special  facts  in  a  case  of  felony.  If  they  had 
done  so, — and  I  suggested  to  them  that  they  might — I 
would  have  put  the  point  into  a  train  of  investigation. 

Ludlow,  Serjt.,  Chilion,  and  R.  F.  Richards ,  for  the 
crown. 

Talfourdy  Serjt.,  and  A.  M.  Skinner,  for  the  defendant. 

[Attomies — TimtM,  and  Spurrier*^ 


(Crown  Side). 

BEFORE  MR.  JUSTICE  COLERIDOB. 


ReGINA  V.  DRbW. 

Jb  ORGERY. — The  prisoner  was  indicted  for  uttering  a 
forged  52.  Bank  of  England  note,  knowing  it  to  be  forged. 
It  was  proposed  on  the  part  of  the  prosecution  to  put 
in  the  statement  of  the  prisoner  made  before  Mr.  Castle, 
the  committing  magistrate,  and  signed  by  the  prisoner. 

To  prove  this  statement,  the  person  who  acted  as 
magistrate's  clerk  was  called :  he  said,  "  I  took  down  what 
the  prisoner  stated  on  the  examination  before  Mr.  Castle. 

or  agaioit  him 

at  bis  tntA:"—Held,  that  this  was  an  inducement  held  out,  and  that  the  sUtcment  was,  therefore, 

not  receivable  in  evidence. 


On  the  exami- 
nation of  a  pri- 
soner before 
the  magistrate 
on  a  charge  of 
felony,  the 
magistrate's 
clerk  told  the 
prisoner  not  to 
say  any  thing 
to  prejudice 
himself,  as 
what  he  said 
woald  be  taken 
down,  "  and 
used  for  him 
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Before  the  prisoner  said  any  things  I  told  him  not  to  say 
any  thing  to  prejudice  himself^  as  what  he  said  I  should 
take  down,  and  it  would  be  used  for  him  or  against  him  at 
his  trial" 

CoLERiDOEy  J. — This  is  an  inducement,  and  it  was  held 
out  by  a  person  in  authority.  I  am  of  opinion  that  the 
priso-ner's  statement  cannot  be  given  in  evidence.  I  can« 
not  conceive  a  more  direct  inducement  to  a  man  to  make 
a  confession,  than  telling  him  that  what  he  says  may  be 
used  in  his  favour  at  the  trial. 

The  evidence  was  rejected. 

Verdict — Guilty. 

Shepherd,  W.  J.  Alexander,  and  Greaves,  for  the  pro- 
secution. 

[  Attorney «— jLa/cAam.] 


Reoina  v.  Daniel  Boucher. 

If,  in  a  case 

Jd  ORGERY.    The  prisoner  was  charged  with  having  prUoorf**^  ^ 

forged  and  uttered  a  bill  of  exchange.  SS^d'fhe 

At  the  conclusion  of  the  case  for  the  prosecution.  J^^*  ^^«  p"- 

■oner  bimielf 
will  not  be 

Price,  for  the  prisoner,  addressed  the  jury.  allowed  to  ad- 

dreia  the  jury 

alao. 

At  the  conclusion  of  the  speech  of  the  prisoner's  counsel, 
the  prisoner  wished  to  make  a  statement. 

CoLE&iDQE,  J. — Prisoner,  your  counsel  has  spoken  for 
you.     I  cannot  hear  both. 

The  prisoner  did  not  address  the  jury. 

Verdict— Guilty. 
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Godson,  and  F.  V.  Lee,  for  the  prosecution. 

Price,  for  the  prisoner. 

[Attomies— IFr^A/,  and  Croad,'}\ 


GLOUCESTER  CITY  ASSIZE. 

BEFORE  MR.  JUSTICE  COLBRIDOE. 


A  priioner*! 
counsel,  In 
addrndng  the 
Jury,  will  not 
be  allowed  to 
state  any  thing 
which  he  is  not 
in  a  situation 
to  prove  by 
evidence,  or 
which  is  not 
already  in  proof} 
and  the  counsel 
for  the  prisoner 
will  not  be  al- 
lowed to  sute 
the  prisoner's 
•tory. 


Reoina  r.  Henry  Beard. 

J^ARCENY. — The  prisoner  was  indicted  for  stealing 
oats  from  the  granary  of  Messrs.  Vining  and  Co.,  on  the 
quay  of  the  Gloucester  and  Berkeley  canal. 

The  oats  were  traced  to^the  possession  of  the  prisoner; 
but  it  appeared  from  the  cross-examination  of  the  witnesses 
for  the  prosecution,  that  a  person  named  Davis  had  ab- 
sconded almost  immediately  after  inquiries  were  instituted 
as  to  the  loss  of  the  oats. 

fVaiaon,  for  the  prisoner,  in  addressing  the  jury,  was 
proceeding  to  tell  them  that  he  was  instructed  by  the  pri- 
soner that  the  oats  had  been  delivered  to  him  by  Dunn, 
and  that  he  was  ignorant  of  their  having  been  stolen. 

Coleridge,  J.— I  cannot  permit  a  prisoner's  counsel  to 
tell  the  jury  any  thing  which  be  is  not  in  a  situation  to 
prove.  If  the  prisoner  does  not  employ  counsel,  he  \b  at 
liberty  to  make  a  statement  for  himself  and  tell  his  own 
story ;  which  is  to  have  such  weight  with  the  jury,  as  all 
circumstances  considered  it  is  entitled  to ;  but  if  be  em- 
ploys counsel,  he  must  submit  to  the  rules  which  have 
been  established  with  respect  to  the  conducting  of  cases 
by  counsel  (a). 


(a)  As  to  the  practice  in  dvil 
casesi  see  the  cases  of  Smart  v. 
Rffyiier,  ante,  Vol.  6,  p.  721,  and 


St§vem  T.  WM,  ante,  Vol.  7i  p-  60. ; 
and  Duncomhe  v.  DanUUp  post. 
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Watson f  for  the  prisoner,  then  addressed  the  jury  on 
Ibe  facts  already  in  evidence. 

Coleridge,  J.,  (in  aumming  up). — ^Tbe  counsel  for  the 
prisoner  cannot  be  allowed  to  state  the  prisoner's  story, 
unkss  he  is  able  to  confirm  it  by  evidence,  as  the  prose* 
cutor  and  prisoner,  if  they  employ  counsel,  must  be  put 
in  the  same  situation. 

Verdict— Not  guilty. 

W.  <7,  Alexander 9  for  the  prosecution. 

Watson^  for  the  prisoner. 

[Attomies — P,  B,  Coohe,  and  Brown,'] 


Rbgina  v.  John  Beard. 

JD  OROERY.  The  first  count  of  the  indictment  charged  If  a  party  had 
that  the  prisoner  did  forge  a  certain  bill  of  exchange,  ^[^dforbe- 
[setting  it  out  with  the  acceptance    across    it,]   upon  ^j'^^^^an- 
which  bill  was  an  indorsement  as  follows,  "Beard  and  other  party,  that 
Herbert,  with  intent  to  defraud  William  Washbourn  and  nty  to  accept 
others,  „,„,,  of  such 

party,  and, 
acting  upon  that  Impression,  was  to  accept  a  bill  in  that  party's  name,  this  would  not  be  forgery; 
and  the  fact,  that,  on  three  or  four  previous  occasions,  when  he  had  drawn  bills  in  that  way,  the 
party  whose  name  was  used  had  paid,  even  without  remarli  or  remonstrance,  would  aflbrd  &ir 
ground  for  the  belief  that  he  had  such  authority. 

If  a  penon,  wishing  to  raise  money,  put  the  name  of  another  on  a  bill,  without  his  authority, 
intending  to  pay  the  bill  when  due,  and  believing  that  he  should  be  able  to  do  so,  this  is  forgery. 
So,  if  a  person,  relying  on  the  kindness  of  another,  (a  near  relation,  for  instance),  uses  his  name 
on  a  bill  without  authority,  trusting  that  that  person  will  pay  it,  rather  than  there  should  be  a 
criminal  prosecution  on  the  subject,  this  also  is  forgery. 

The  reC«ro  m«4o  to  the  stamp  office  under  the  stat  7  Geo*  4,  c.  4Sf  Is  not  the  only  mode  of 
proving  that  a  person  is  a  public  officer  of  a  joint  stock  bank. 

An  indictment  for  a  forgery,  with  intent  to  defraud  a  toklt  stock  bank,  may  lay  the  intent  to  be 
to  defraud  *'  A.  B.  [one  of  the  shareholders]  and  others,  and  they  are  not  bound  to  prosecute  in 
the  name  of  their  public  officer. 

It  b  not  at  all  essential  that  the  shareholders  in  a  joint  stock  bank  should  all  reside  in  Englandi 
and,  semble,  that  it  is  not  essential  that  any  six  of  them  should. 

In  an  IndictmeAt  for  a  forgery,  laid  with  intent  to  defraud  a  public  officer  of  a  joint  stock  bank, 
It  is  not  neseseary  to  aver  that  ht  wu  **  nominated"  under  the  stat.  7  Geo.  4,  c.  46. 
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1837.  Second,  for  offering,  uttering,  disposing  of,  and  put- 

ting off  the  forged  bill,  [set  out  as  before,]  upon  which 
bill  was  an  endorsement  as  follows,  "  Beard  and  Herbert, 
Beard.       knowing  the  bill  to  be  forged,**  with  like  intent. 

Third  count,  that  the  prisoner,  having  in  his  possession 
a  certain  other  bill  of  exchange,  for  the  payment  of  two 
hundred  pounds,  did  forge  on  the  same  an  acceptance,  which 
said  forged  acceptance  is  as  follows :  '*  Accepted,  payable 
at  Spooner,  Attwood,  &  Co.,  Bankers,  London — John 
Woodman,**  with  the  like  intent. 

Fourth  count,  that  the  prisoner  had  in  his  possession 
a  certain  other  bill  of  exchange,  for  SOO/.,  [not  setting  it 
out,]  on  which  was  a  certain  forged  acceptance,  [set  out,] 
did  offer  &c.  the  forged  acceptance,  knowing  it  to  be 
forged,  with  the  like  intent. 

Fifths  sixth,  seventh,  and  eighth  counts.  These  were 
like  the  first  four  counts,  but  laid  the  intent  to  be  **  with 
intent  to  defraud  Robert  Bell,  then  and  there  being  one 
of  the  public  officers,  for  the  time  being,  of  a  certain  co- 
partnership of  persons,  then  and  there  carrying  on  the 
trade  and  business  of  bankers  in  England,  exceeding  the 
number  of  six  persons,  and  called  tlie  National  Provin- 
cial Bank  of  England.*' 

Ninth  and  tenth  counts,  exactly  like  the  third  and  fourth, 
but  laying  an  intent  to  defraud  one  John  Woodman. 

The  bill  and  acceptance  were  as  follows : — 

'<  Gloucester,  December  gnd,  1836. 
"£200  0*.  Orf. 

''  Three  months  after  date  pay  to  the  order  of  our- 
selves in  London,  the  sum  of  two  hundred  pounds,  value 
received.  Beard  &  Herbert. 

"  To  Mr.  John  Woodman,  Bristol." 

"Accepted,  payable  at  Spooner,  Attwood  &  Co.,  Bank- 
ers, London. 

"  John  Woodman." 
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It  was  proved  that  the  prisoner  kept  an  account  at  the         iq^j^ 
Gloucestershire  Banking  Company,  and  paid  in  this  bill 
to  the  credit  of  bis  account,  and  was  allowed  to  draw 
upon  the  credit  of  it. 

To  prove  the  forgery^  evidence  was  given  that  only  two 
persons  of  the  name  of  John  Woodman  were  living  in  Bris- 
tol; the  one,  who  said  that  he  was  a  hat  manufacturer, 
stated  that  the  acceptance  was  not  in  his  handwriting,  and 
that  be  did  not  authorize  any  person  to  accept  this  bill. 

On  bis  cross-examination  he  said,  ''I  have  known  the 
prisoner  eight  years,  and  have  bad  money  transactions 
with  bim ;  the  prisoner  was  a  coal  and  timber  merchant, 
and  also  imported  slates ;  when  I  first  knew  him  he  was  a 
man  of  property  residing  on  his  own  estate ;  he  was  a  man 
of  the  highest  respectability.  In  18S9  I  was  connected 
with  him  in  trade ;  I  was  a  partner  with  him  in  the  hat 
manufactory ;  I  have  had  many  bill  transactions  with  him, 
and  we  trusted  each  other  largely  ;  a  mutual  accommoda- 
tion subsisted  between  us ;  none  of  those  bills  were  ac- 
cepted by  procuration ;  I  have  accepted  for  his  accommo- 
dation since  1836,  to  take  up  former  acceptances ;  I  did 
not  always  know  what  the  acceptances  were  for,  as  I  de- 
pended on  his  honour/' 

In  answer  to  questions  put  by  the  learned  judge,  the 
witness  said,  *'  My  intimacy  with  the  prisoner  had  never 
broken  off;  he  might  have  drawn  on  me  five  or  six  years 
ago  without  apprising  me  of  it ;  whether  from  any  circum- 
stances of  our  dealing  he  considered  he  had  a  right  to  ac- 
cept in  my  name,  I  cannot  say;  I  had  never  before  paid  any 
bills  on  which  he  had  used  my  name ;  some  part  of  the 
acceptance  resembles  my  writing ;  but  I  always  sign  J. 
Woodman,  and  the  prisoner  must  have  known  that" 

It  was  further  proved  that  the  other  Mr.  J.  Woodman 
was  a  tailor,  and  was  a  stranger  to  all  the  parties. 

To  prove  that  Mr.  Bell  was  public  ofiicer  of  the  Na- 
tional Provincial  Bank,  a  copy  of  the  return  made  un- 
der the  Stat.  7  Geo.  4,  c.  46,  signed  by  Mr.  Rushworth, 

VOL.  VIII.  L  N.  p. 
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one  of  the  coramissioners  of  stamps,  was  pot  in«  dated 
2Srd  March,  1837. 

The  deed  of  copartnership  was  also  put  in,  and  it  was 
proved  orally,  that  Mr.  Bell  had  been  the  public  officer 
ever  since  the  year  I8S5. 

It  appeared  that  lAr.  Washbourn  was  a  shareholder,  and 
that  one  or  two  of  the  shareholders  were  living  abroad. 

Coleridge,  J. — You  are  putting  in  the  copy  of  an  in- 
strument dated  in  March,  1837.  How  does  that  prove 
that  Mr.  Bell  was  a  public  officer  at  the  time  the  oflfence 
was  committed  ?  The  words  of  the  statute,  **  for  the  time 
being,**  mean  at  the  time  when  the  offence  was  com- 
mitted. 

FranciUan,  for  the  prosecution.  —  The  witnesa  has 
proved  that  Bell  has  been  an  officer  ever  since  1835.  The 
case  o(  Edwards  y.  Buchanan  (a)  shews  that  that  is  suffi- 
cient, and  besides  we  shew  Mr.  Washbourn  to  be  a  partner. 

Pricef  for  the  prisoner. — I  submit  that  the  prosecutors 
are  not  to  be  allowed  to  claim  the  privileges  of  the  act  of 
parliament,  and  at  the  same  time  to  call  it  a  private  com- 
pany. 

Coleridge,  J. — They  are  equally  a  company  of  part- 
ners, whether  they  are  under  the  act  or  not. 

Price. — I  submit  also,  that  all  the  partners  must  reside 
in  England. 

Coleridge,  J. — The  effect  of  that  would  be,  that  if 
any  member  passed  a  summer  on  the  Continent,  the  so- 
ciety would  be  illegal. 

Price.— If  there  were  seven  abroad  and  six  here,  that 

{a)  3  B.  &  Ad.  788. 
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would  not  do.  The  object  of  the  act  was  to  secure  the 
responsibility  of  all  within  England.  I  submit  that  that 
appears  by  sect.  4  of  the  stat.  7  Geo.  4,  c.  46. 

CoLERiDGEi  J. — I  don't  think  there  is  any  thing  in  the 
objection.  Even  if  you  were  righti  I  should  not  hold  that 
where  there  were  six  in  England  the  objection  was  good : 
but  I  do  not  at  all  admit  that  it  is  so.  You  misconceive 
the  object  of  the  act.  The  object  was,  to  enable  as  many 
as  six  persons,  who  before  could  not  contract  without  in* 
vading  the  monopoly  of  the  Bank  of  England ,  to  become 
bankers.  It  was  to  enable  them  to  do  so.  The  restriction 
is  that  they  shall  not  issue  their  notes. 

Price. — I  submit  that  they  are  bound  to  prosecute  in 
the  name  of  their  public  officer. 

CoLERiDOB,  J. — There  is  nothing  in  that. 

Price. — It  is  not  alleged  that  Mr.  Bell  was  *'  nominated 
as  aforesaid."    That  is  necessary. 

CoLERiDQB,  J. — Oh,  no! 

Price  addressed  the  jury  for  the  prisoner. 

CoLBRrDGE,  J.|  in  summing  up. — In  this  case,  some  of 
the  counts  are  for  forging  the  bill,  others  for  forging  the 
acceptance ;  but  there  is  no  evidence  that  would  warrant 
you  in  finding  that  the  prisoner  did  forge  either.  But 
there  are  other  counts,  charging  him  with  uttering  the 
bill  and  acceptance,  knowing  them  to  be  forged.  To 
support  these,  it  is  necessary  to  be  shewn  that  he, 
having  the  bill  in  his  possession,  uttered  it,  that  is,  put  it 
away,  and  passed  it  to  another  person,  knowing  it  was 
forged,  with  some  one  of  the  intents  stated  in  the  indict- 
ments.   Now  the  persons  who  are  stated  here  to  be  the 
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1937.        persons  who  are  intended  to  be  defrauded  are  Washboum 
and  others^  meaning  the  National  Bank,  Mr.  J.  Woodman, 
V.  the  acceptor,  and  Mr.  Bell,  the  public  oflScer,  so  that  sub- 

stantially it  is  to  defraud  two  parties,  the  Bank  and  Mr. 
Woodman.  The  passing  away  of  the  bill  might  have  the 
effect  of  injuring  the  Bank,  and  also  the  person  whose 
name  was  forged.  There  would  be  a  liability  to  injure 
liim,  as  he  might  be  sued  upon  the  bill,  and  made  to  pay 
it.  As  to  the  intent,  I  must  tell  you  that  every  man  is 
taken  to  intend  the  natural  consequences  of  his  own  act. 
If  I  present  to  you  a  bill,  with  the  name  of  one  of  my 
friends  upon  it,  knowing  it  to  be  forged,  it  would  be  idle 
to  say  that  I  had  no  intent  to  injure  him.  If  you  think 
all  the  other  parts  of  the  case  made  out,  it  seems  to  me 
that  there  must  have  been  an  intention  to  defraud  either 
the  Bank  or  Woodman ;  and  I  think  that  that  is  not  the 
part  of  the  case  upon  which  the  prisoner  can  much  rely 
for  an  acquittal.  That  leaves  the  case  on  the  two  ques- 
tions, whether  the  bill  or  acceptance  was  forged,  and 
whether  he  knew  it  was  forged.  In  the  first  place,  let 
me  state  the  facts: — The  prisoner  is  one  of  the  Society  of 
Friends,  and  was  in  partnership  with  Herbert,  and  they 
kept  a  joint  account  with  the  bank.  When  the  prisoner 
brought  any  bills  to  the  bank,  he  had  credit  for  their 
value,  and  he  was  allowed  to  draw  on  the  faith  that  those 
bills  would  be  paid.  If  they  were  not  paid,  he  would 
have  to  refund ;  but,  in  the  meantime,  each  was  taken  to 
be  a  good  bill.  There  is  no  distinct  evidence  of  the  bill 
being  forged  by  the  prisoner;  but  Mr.  Woodman  proves 
that  he  never  actually  authorized  the  prisoner  to  write  the 
acceptance.  Then,  are  you  satisfied  negatively  that  this 
was  a  false  acceptance  ?  There  can  be  little  doubt  that 
the  party  intended  was  the  first  Mr.  Woodman ;  and  we 
now  come  to  the  statement  which  he  makes,  and  upon 
which  it  is  supposed  that  the  prisoner  may  rely  for  an  ac« 
quittal,  because  he  says  that  he  has  been  for  the  last 
eight  years  in  habits  of  great  intimacy  and  in  partnership 
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\rith  him.  Now  I  put  the  question  whether^  though  he  had  1937. 
not  authorized  the  signing  of  his  name  on  this  particular  bill, 
he  had  ever  given  the  prisoner  a  general  authority.  If  he 
had  said  to  the  prisoner,  '*  You  may  use  my  name  whenever  Beard. 
you  like/*  it  would  be  idle  to  say  that  tiie  acceptance  was 
a  forgery.  It  is  not  merely  writing  another  man's  name, 
but  writing  it  without  authority  and  with  intent  to  defraud. 
But  I  go  further ;  because  I  think  that  if  a  person  had  rea- 
sonable ground  for  believing,  from  the  acts  of  the  party, 
that  he  had  authority  to  accept,  and  did  in  point  of  fact 
act  upon  that,  it  could  not  be  forgery.  Put  the  case  that 
upon  a  former  occasion  the  prisoner  had  done  what  he  is 
supposed  to  have  done  here,  and  on  the  bill  being  pre- 
sented Mr.  Woodman  had  paid  it  without  remark  or  re- 
monstrance. If  he  had  done  that  on  three  or  four  occa< 
sions,  he  might  fairly  say,  I  infer  that  he  authorized  me  to 
do  it,  and  after  that  he  could  not  be  said  to  come  within 
the  description  of  a  person  who  forged.  But  I  cannot  go 
the  length  which  has  been  suggested.  Let  me  suppose 
one  or  two  cases : — Suppose  the  prisoner  to  have  meant 
to  raise  2001.  for  two  or  three  months,  and  trusted  that  at 
the  end  of  the  time  he  should  receive  1000/.  and  would  be 
able  to  repay  it,  if  he  used  another  person's  name  without 
authority,  and  not  believing  that  he  had  authority,  that 
would  be  a  distinct  forgery.  No  man  has  a  right  to  use 
another's  name  trusting  that  he  may  be  able  to  take  up  the 
bill.  So,  if  a  person  having  no  authority  were  to  say,  I 
want  to  raise  a  sum  of  money,  and  I  am  sure  my  father  is 
so  fond  of  me  that  he  will  not  proceed  against  me  crimi- 
nally»  and  were  to  write  his  father*s  name  to  an  accep- 
tance, that  would  be  forgery.  No  man  has  a  right  to 
trust  to  the  kindness  of  another  man.  If  you  are  of  opi- 
nion that  the  prisoner  acted  in  either  of  those  ways,  know- 
ing that  he  had  no  authority,  but  meaning  to  repay  the 
bill  or  trusting  that  Mr.  Woodman  would  not  prosecute, 
in  either  of  those  cases  this  would  be  forgery.  There  can 
be  nothing  short  of  the  person  believing  that  he  had  au-> 
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thorityi  and  having  a  fair  ground  for  that  belief  from  the 
other  party.  The  authority  need  not  be  express,  it 
may  be  implied  from  acts.  I  put  the  question  to  see 
whether  the  prisoner  had  any  reason  for  thinking  that 
he  had  authority  to  use  Mr.  Woodman's  name.  Now 
you  are  to  judge  whether  you  have  any  reason  to  be- 
lieve, looking  at  the  circumstances  fairly  betweeil  the 
crown  and  the  prisoner,  not  stretching  it  on  one  side  or 
on  the  other,  that  the  prisoner  believed  that  he  had  au- 
thority, and  from  circumstances  had  reasonable  grounds 
for  so  believing.  There  was  great  intimacy  between  these 
parties:  there  had  been  great  dealings  between  them. 
All  which  is  to  be  taken  into  account.  You  certainly  find 
that  the  moment  Mr.  Woodman  is  called  upon  he  does 
not  pay  the  bill,  and  he  does  not  in  the  least  adopt  the 
act  that  was  done  by  the  prisoner:  that  is  really  the 
only  point  in  the  case.  It  is  clear  that  the  prisoner  had 
the  instrument  in  his  possession,  and  he  gets  credit  for  its 
amount  and  draws  checks,  so  that  I  think  there  was  an 
uttering:  then  did  he  know  that  it  was  forged  ?  It  was  not 
a  bill  that  had  come  to  him  from  another  person — ^it  was 
a  bill  drawn  by  himself,  and  he  could  not  be  ignorant  of 
Mr.  Woodman's  handwriting.  If  you  believe  that  he  had 
authority  to  use  Woodman's  name,  though  not  express  au- 
thority, you  ought  to  say  he  is  not  guilty ;  otherwise  it 
will  be  your  duty  to  convict  him. 

Verdict — Guilty. 
FraneiUon^  and  Selfe^  for  the  prosecution. 
PrieCi  and  Leigh^  for  the  prisoner. 

[Attomies— fFasA6oiini,and  Croad.\ 

See  the  cases  of  Rtx  v.  Forbc$,  ante,  Vol.  7,  p.  224,  and  Reg.  ▼. 
Pariih,  ante,  p.  94. 


CASES  AT  NISI  PRIUS. 

CENTRAL  CRIMINAL  COURT, 
SEPTEMBER  SESSION,  I8S7. 

BEFORE  MR*  COMMON  SERJEANT  MIREHOUSE. 


Rbgina  V,  Stokes  and  Hallen. 
rr  .      .  Sept.2Ut. 

X  HE  indictment  stated,  that  Stokes,  being  servant  to  the  in  an  indict- 
West  India  Dock  Company,  on  tbe  19th  of  August,  1837,  °"i!,a5f"f'h6 
stole  800  yards  of  canvas  and  200  yards  of  hessen,   the  Jf ®V  *^*** 

''  '  Docjc  Company 

goods  and  chattels  of  the  West  India  Dock  Company,  and  for  stealing  a 
that  Hallen  received  the  goods  and  chattels   so  stolen,  ?u  and^hesMa* 
well  knowing  them  to  have  been  stolen.  belonging  to 

^  the  Company 

By  the  133rd  sect,  of  the  1  &  2  Will.  4,  c.lii.,  intituled  from  their  ware- 
**  An  Act  to  consolidate  and  amend  the  several  Acts  for  a^m  sufficient  to 
making  the  West  India  Docks,"  it  is  enacted,  *'  that  in  all  ""^^y^io^ 
indictments,  &c.,  against  any  person  for  feloniously  taking,  "**»«  goods  and 
stealing,  or  embezzling,  or  for  destroying,  damaging,  or  West  India 
injuring,  removing  or  carrying  away  any  goods,  chattels,  p^^y^..  ^^' 
or  property  of  or  belonging  to  the  said  company,  or  any  ""J".*^*"?.' 
goods,  &c.  in  their  custody  or  possession,  or  in  the  cus-  the  words  of  the 
tody  or  possession  of  any  officer  or  servant  of  the  said  c.  lii,  s.  133,  to 
company ;  and  of  any  revenue  officer,  on  behalf  of  the  Jon^thrtlt  wL 
company,  or  on  behalf  of  any  other  person,  &c.,  having  "  feloniously 
deposited  such  goods,  &c.  in  the  care  or  custody  of  the  said  Company." 
company,  or  their  officers  or  servants,  or  any  goods,  &c. 
in  any  of  the  docks,  &c. ;  and  in  all  other  indictments,  &c. 
of  and  concerning  such  goods,  &c.  it  shall  be  sufficient 
to  describe  and  refer  to  such  goods^  ^c.  as  the  goods, 
chattels^  and  property  of  the  said  company  ;  and  (in  case 
the  same  shall  have  been  so  as  aforesaid  feloniously  taken, 
stolen,  or  embezzled,  or  removed  or  carried  away),  to  allege 
thai  the  same  were  so  feloniously  taken,  ^c.  from  the  said 
company ;   and  it  shall  be  sufficient  on  the  trial,  &c.^  of 
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1837.  any  such  indictmenti  &c.  to  prove  that  the  goods,  &c., 
were  in  some  of  the  docks,  Sec,  or  m  the  custody  of  some 
officer  or  servant  of  the  company,  &c*  on  behalf  of  the 
company,  or  on  behalf  of  some  person,  &c.  having  de- 
posited them  with  the  company,  without  any  other  proof 
of  property  "  (a). 

The  property  stolen  consisted  of  canvas  and  hessen, 
which  belonged  to  the  company,  and  were  in  a  warehouse 
on  their  premises.  The  prisoner  Stokes  was  a  workman 
in  the  employ  of  the  company,  and  had  the  goods  in  ques* 
tion  under  his  special  care. 

Price,  for  the  receiver,  objected  that  the  indictment  was 
bad,  because  it  did  not  follow  the  words  of  the  act,  but 
only  contained  the  allegation  that  the  goods  were  the  pro- 
perty of  the  company,  and  did  not  go  on  to  state  that  they 
were  taken  from  the  company. 

Thb  Common  Serjeant  thought  that  the  latter  alle- 
gation referred  to  cases  where  the  goods  were  in  the  pos- 
session of  a  servant,  agent,  or  officer  of  the  company ;  but 
that  if  it  was  not  so,  yet  the  indictment  did  in  substance 
contain  the  allegation,  although  not  in  the  precise  words. 
But  he  said  that,  if  Mr.  Price  entertained  any  serious 
doubt  on  the  subject,  he  would  consult  the  Judges  in  the 
other  Court. 

Price  said  that  he  did  entertain  such  doubt ;  and  the 
Common  Serjeant  went  into  the  other  Court,  and  on  his 
return  stated  that  he  had  consulted  Mr.  Justice  Patteson, 
who  said  he  thought  the  indictment  was  perfectly  good. 

Verdict — both  prisoners  Guilty. 

Clarkson  and  Bodkin,  for  the  prosecution. 

Payne,  for  the  prisoner  Stokes. 

Price,  for  the  prisoner  Hallen. 

[Attomies— I^rrett,  and  Gama  4r  MorriL] 

(a)  By  the  4th  Bection,  the  name  of  the  company  is  "The  West 
India  Dock  Company.*' 
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1837. 
BEFORE  MR.  JUSTICE  YAUOHAN  AND  MR.  JUSTICE  PATTESON. 


Regina  0.  William  Smith. 

^—  Sept.22nd. 

XHE  prisoner  was  indicted   for  the  manslaughter  of  a  master  ii  no  t 

Benjamin  Broadway,  his  apprentice,  by  neglecting  and  uV*S)und*to^ 
refusinc  to  provide  him  sufficient  meat  and  drink,  and  provide  medical 

^  ,  advice  for  hia 

forcing  him  to  lie  in  an  unwholesome  room,  without  pro-  aerrant;  but  the 
per    bedding,  &c.,  and   for  neglecting  and  refusing  to  with  respect  to 
supply  him  with  proper  and  necessary  apparel,  &c.  Ind*a^muter  is 

The  deceased  was  bound  to  the  prisoner  by  indenture,  *>o«odf  during 

t/>rkt        i*-*^  <i    ^A     t       »  the  illness  ot  his 

dated  the  39th   of  December,   i83%  havmg  previously  apprentice,  to 
worked  for  him  as  errand  boy  for  twelve  months,  during  |^^^  proper 
which   time    his   mother   provided  him   with   food  and  m«dicin«^ 
clothes.     The  master  covenanted  by  the  indenture  to  find 
clothes  and  victuals  for  the  deceased,  and  the  complaint 
was  that  he  did  not  do  so.     There  was  contradictory  evi* 
dence  as  to  the  treatment  of  the  deceased  in  respect  of 
food,  clothing,  and  bedding.     He  died  in  Islington  work- 
house, on  the  iSth  of  August,  1837,  having  typhus  fever, 
produced,  according  to  the  evidence  of  some  medical  men, 
by  uncleanliness  and  want  of  food. 

Pattbson,  J.,  (in  summing  up),  told  the  jury,  that  by 
the  general  law,  a  master  was  not  bound  to  provide  medi- 
cal advice  for  a  servant  {a) ;  yet  that  the  case  was  dif- 
ferent with  respect  to  an  apprentice,  and  that  a  master  is 
bound  during  the  illness  of  his  apprentice  to  provide  him 
with  proper  medicines;  and  that  if  they  thought  the 
death  of  the  deceased  was  occasioned,  not  by  want  of  food, 
&c,  but  by  want  of  medicines,  then,  in  the  absence  of  any 

(a)  See  the  case  of  Sellen  v.  port  of  this  doctrine.  See  also 
Norman,  ante,  VoL  4,  p.  80,  and  the  case  of  Rex  ▼.  Saunders,  ante, 
the  cases  therereferred  to,  in  snp-     Vol.  7i  p*  277. 


Sqft.  25th, 

In  an  indicf- 
roentforembeg- 
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charge  to  that  effect  in  the  indictment,  the  prisoner  would 
be  entitled  to  be  acquitted. 

Verdict— Ghiilty ;  sentence.  One  Year's  Imprisonment. 
Bodkin  and  Doane  for  the  prosecution. 
C.  PhiOipt  for  the  prisoner. 

[Attoroies— O/denAoio,  and  Woolky.^ 


BEFORE  MR.  JUSTICE  YAU6HAN  AMD  MR.  JUSTICE  PATTBSON. 

Regina  V.  Callahan. 
EiMBEZZLEMENT.     The  indictment  stated  that  the 


iiiMDem  aooi*'  P"*^"^®'  ^^  sertani  to  the  committee  of  management  of 
lector  of  poor      the  affairs  of  the  parish  of  St.  Paul,  Covent  Garden,  and 

and  other  rates 

in  the  parbh  of  did,  by  virtue  of  his  employment  as  such  servant,  receivoj 

Saint  Paul,  « 

CoTont  Garden,    •**^' 

waj  held  to  ht        In  other  counts  he  was  described  as  cleri  to  the  com- 

ngbtly  de- 

Mribed,  under     mittee,  and  in  others  as  clerk,  and  in  others  as  servant  to 
4,  c.  ixfiii,  u     William  Henry  Walker  and  others.    He  was  charged  with 
;^j;y     embezzling  3/.  2s.,  2L  17*.,  and  3/.  12*. 
"[^•^*«^  of       From  the  evidence  it  appeared,  that  in  the  parish  of  St. 
thatparish,        Paul,  Coveut  Garden,  there  are  several  parochial  rates, 
•luudhyOu     ^iB-  poor's  rate,    church  rate,  improvement  rate^  and 
<Ie''^^^^      rector's  rate ;  and  the  prisoner  was  appointed  by  poll  at 
the  vestry,  on  the  13th  of  June,  1829,  collector  of  the 
poor,  church,  and  improvement  rates,  which  appointment 
was  renewed  annually  down  to  1835.     He  was  paid  by 
a  poundage  at  first  of  one,  and  afterwards  of  one  and  one- 
fourth  per  cent.,  and  kept  a  book,  which  was  presented  to 
the  sub-committee  of  accounts  every  fortnight,  as  a  correct 
account  of  what  he  had  received.     The  embeszlements 
were  committed  by  only  accounting  for  the  amount  of  one 
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quarter's  rates,  when,  in  fact,  two  had  been  receiired*  1837. 
The  whole  amount  of  the  prisoner's  deficiencies  was  be- 
tween 1500/L  and  1600/.  Mr.  William  Henry  Walker  was 
one  of  the  churchwardens  in  1834,  when  the  embezzlements 
charged  in  the  indictment  were  committed;  and  it  ap- 
peared that  the  rector's  rate,  which  the  prisoner  also  col- 
lectedy  was  made  by  the  churchwardens  for  the  time  being. 
The  prisoner  carried  on  the  business  of  a  brass-founder 
and  gas-fitter  in  the  parish.  The  rector's  rate  was  col- 
lected under  an  act  of  parliament  of  the  51  Geo.  S,  c*  cL, 
by  section  2  of  which  act,  it  was  to  be  collected  by  such 
person  as  the  churchwardens  or  any  two  of  them  should 
appoint,  and  to  be  vested  in  the  said  churchwardens  in 
trust,  &c.  The  poor,  church,  and  improvement  rates 
were  collected  under  the  authority  of  the  10  Geo.  4, 
c.  Ixviii.  (local  and  personal  acts). 

Adolphuss  for  the  prisoner. — I  submit  that,  as  the 
rector's  rate  was  received  by  the  prisoner  on  behalf  of 
the  churchwardens,  and  the  other  rates  were  received  by 
him  on  behalf  of  the  committee  of  management,  the  pro- 
secutors must  elect  on  which  of  the  charges  they  will 
proceed.  You|cannot  allege  that  a  man  is  a  servant  to  A. 
and  that  he  is  a  servant  to  B.  in  the  same  indictment. 

Yaughan,  J.,  intimated  that  he  agreed  with  the  ob- 
jection. 

The  counsel  for  the  prosecution  then  said  they  would 
elect  to  confine  themselves  to  the  parochial  rates,  for 
which  he  was  accountable  to  the  committee  of  manage- 
ment. 

Pattbson,  J.— I  should  think  that  will  be  the  safest  course. 

Adolphu9,  for  the  defence. — The  prisoner  cannot  be 
convicted.     He  is  charged  with  being  clerk  and  servant 
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1837.  ^^  ^he  committee  of  management,  and  also  to  William 
Henry  Walker  and  others.  He  was  not  clerk  and  ser- 
vant, or  clerk  or  servant  to  any  body.  His  duties  and 
his  whole  being  were  created  by  the  act  of  parliament, 
and  he  was  carrying  on  business  for  himself.  The  act 
under  which  the  prisoner  was  appointed  wad  not  passed 
till  two  years  after  the  Embezzlement  Act,  7  &  8  Geo.  4. 
There  is  a  distinction  made  in  the  local  act  between  oflScers 
and  servants.  Mention  is  made  in  some  parts  of  **  trea' 
surers,  officers,  and  other  persons,  having  money,**  &c., 
and  in  other  parts  are  mentioned  ''  watchmen,  beadles, 
and  patrol."  The  10th  section  gives  power  to  appoint 
committee-men,  and  the  13th  section  states  the  qualifi- 
cations of  committee-men,  auditors,  &c.  The  committee, 
taking  the  security  from  the  prisoner,  does  not  make  him 
clerk  or  servant  to  them.  They  have  no  power  to  punish 
him,  or  to  interfere  with  him  in  any  way.  By  the  25th 
section  it  is  enacted,  that,  as  often  as  any  collector  or  re- 
ceiver shall  die  or  become  incapable  of  acting,  or  neglect 
to  do  his  duty,  it  shall  be  lawful  for  the  said  committee-men 
to  appoint  another  person  in  his  place  or  stead,  until  a 
collector  or  receiver,  or  other  officer  as  aforesaid,  shaU  be 
appointed  by  the  vestrymen,  at  a  meeting  to  be  held  pur- 
suant to  this  act ;  so  that,  according  to  the  act  of  parlia- 
ment, it  is  the  vestry  who  appoint,  and  not  the  committee. 
By  the  S2nd  section,  officers  and  other  persons  continued 
or  appointed  by  that  act  are  to  account  to  the  committee, 
and  pay  over  money  to  the  treasurer,  or  such  other  person 
as  the  committee  shall  appoint ;  and  in  case  of  refusal  or 
wilful  neglect,  are  liable  to  imprisonment  by  a  justice  for 
any  term  not  exceeding  three  months. 

C.  Phillips^  for  the  prosecution. — If  the  objection  is  good, 
which  I  say  it  is  not,  as  to  the  committee  of  management, 
yet  the  indictment  is  sustainable  on  the  counts  which 
mention  W.  H.  Walker  and  others ;  for  they  were  vestry- 
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men  and  committee-men  also,  by  virtue  of  their  offices  (o). 
In  Squire's  case,  a  treasurer  appointed  by  overseers  of  the 
poor  washeld  to  be  a  clerk  and  servant  (A).  As  to  the 
22nd  section,  three  months*  imprisonment  is  not  sufficient, 
and  was  not  intended  by  the  legislature  to  be  applied  to  a 
case  like  the  present.  The  34th  section  is  applicable  to 
ibis  ca^e. 


1837. 


Patteson,  J. — The  difficulty  is  this:  Mr.  Adolphus 
says  that  if  he  was  clerk  to  the  vestrymen,  he  has  not 
embezzled  their  money ;  and  it  is  clear  that  it  is  not  their 
money,  but  the  money  of  the  committee  of  management. 

Bodkin^  for  the  prosecution,  referred  to  Rex  v.  Jen- 
sonic)^  Ward^s  case(d),  and  BeacalVs  case  (e).  With 
respect  to  the  clause  about  three  months'  imprisonment, 
a  man  might  refuse  to  account  or  neglect  to  account,  and 
yet  not  commit  felony.  The  act  does  not  contemplate 
embezzlement,  in  the  legal  sense  of  the  word,  because  it 
gives  power  to  compound,  which  cannot  be  of  a  felony, 
but  only  means  a  hanging  back,  or  refusing. 

Adolphus^  in  reply. — The  prisoner  was  an  officer^  and 
not  a  clerk  or  servant. 


(a)  Section  10  enacts,  that  the 
householders  appointed  commit- 
tee-men shall  be  exclusive  of  and 
in  addition  to  the  rector,  church- 
wardens, and  overseers  of  the 
poor,  who  are  thereby  declared  to 
be  committee-men  by  virtue  of 
th^  respective  offices. 

(6)  Russ.  &  Ry.  349. 

(c)  Moo.  C.  C.  R.  434.  This 
was  an  indictment  against  the 
clerk  of  a  savings'  bank  for  em- 
bezzlement ;  and  it  was  held,  that 
he  was  properly  described  as 
derk  to  the  trustees,  though 
elected  by  the  managers. 


(^d)  Gow.  16S.  In  that  case,  Mr. 
Justice  Rkhardton  held,  that  an 
extra  collector  of  poor's  rates, 
paid  out  of  the  parish  funds  by 
a  per-centage,  was  the  clerk  of 
the  churchwardens  and  overseers* 
so  as  to  support  an  indictment 
for  embezzlement. 

(0  Ante,  Vol.  1,  p.  457-  Ac- 
cording  to  that  case,  if  a  person 
is  employed  as  a  servant  of  a  cor- 
poration, and  embezzles  their  mo- 
ney, he  is  guilty  of  felony,  though 
he  was  not  duly  appointed  their 
servant,  nor  even  appointed  at  all 
under  the  common  seal. 
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1837.  Vauohan,  J. — I  do  not  feel  the  force  of  the  objection, 

'    ^      and  I  think  we  should  be  frittering  away  the  provisions  of 
V.  a  very  wholesome  act  of  Parliament  if  we  were  to  yield  to 

such  a  construction.  The  question  turns  upon  the  act 
7  &  8  Geo.  4»  c.  29,  s.  47,  which  enacts,  that  if  any  clerk 
or  servant,  or  any  person  employed  for  the  purpose,  or  in 
the  capacity  of  a  clerk  or  servant,  shall  by  virtue  of  such 
employment  receive  money,  &c.,  and  embezzle  it,  he  shall 
be  deemed  to  have  feloniously  stolen  it.  Mr.  Adolphus  is 
putting  too  narrow  a  construction  on  the  words  clerk  or 
servant.  Before  I  yield  to  such  an  objection,  I  should  ex- 
pect to  have  some  authority  cited  in  support  of  it.  I 
think  the  authorities,  and  the  principles  on  which  those 
authorities  are  founded,  go  very  much  the  other  way. 
The  clause  in  the  local  act  relating  to  three  months  im- 
prisonment never  could  have  been  intended  to  comprise 
such  a  case  as  the  present.  The  case  of  Rex  v*  Jetuon 
decides  that  a  person  may  be  properly  described  as  clerk 
to  one  body  of  persons  though  elected  by  another  body. 
Under  all  the  circumstances,  I  cannot  consider  this  pri^ 
soner,  either  in  form  or  substance,  as  other  than  a  clerk  or 
servant. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  I 
think  he  was  clerk  or  servant  to  the  committee.  The  ob- 
jection goes  on  two  grounds :  one  is,  that  a  person  ap- 
pointed under  an  act  of  Parliament  is  not  a  clerk  or  ser- 
vant. I  should  be  very  sorry  to  yield  to  such  a  statement 
How  he  is  appointed  does  not  appear  to  me  to  signify  one 
farthing.  The  second  section  of  the  local  act  expressly 
says,  the  committee  of  management  shall  coUecti  and  how 
are  they  to  collect!  Why,  by  a  collector ;  and  it  says  the 
monies  shall  be  the  monies  of  the  committee.  By  the  S4th 
section  it  is  enacted,  that  in  all  cases  of  actions  or  bills  of 
indictment,  &c.>  for  stealing  property  vested  in  the  com- 
mittee, or  embezzling  monies,  &c.,  belonging  to  them,  it 
shall  be  sufficient  to  state  generally  that  they  are  ''  the  pro- 
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perty  of  the  committee  of  management  of  the  affairs  of  1837. 
the  pariah  of  St.  Paul,  Covent  Garden,  in  the  county  of 
Middlesex.**  It  is  clear  that  what  is  meant  is,  that  although 
they  are  to  be  appointed  by  the  vestry,  yet  they  are  to  be 
clerks  or  servants  to  the  committee  of  management.  Then 
we  have  the  authority  of  Rex  v.  Jenson  to  shew  that  a 
person  may  be  the  clerk  of  one  though  appointed  by 
another ;  for  there  a  man  was  elected  by  the  managers  of 
a  savings'  bank,  and  it  was  held  that  he  was  correctly  de- 
scribed in  an  indictment  for  embezzlement  as  the  clerk 
of  the  trustees. 

Adoipkus  inquired  if  their  Lordships  would  reserve  the 
point  for  the  opinion  of  all  the  Judges. 

The  Court  said,  that  at  present  they  did  not  see  any 
difficulty  which  required  them  to  reserve  it. 

The  prisoner  was  convicted,  and  (there  being  several 
other  indictments  against  him)  sentenced  to  transportation 
for  seven  years. 

C  PhiUipSf  and  Bodkin,  for  the  prosecution. 
Adolphus,  and  C.  C.  Jones,  for  the  prisoner. 
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OCTOBER  SESSION,  1837. 

BEFORE    MR.    JUSTICE    BOSANQUET,    MR.    BARON    BOLLAND| 
AND  MR.  JUSTICE  COLTMAN. 


Oct.  2Sth. 

IfapenoD, 
being  in  poi- 
seiaion  of  a 
deadly  weapon, 
enter  into  a 
contest  with 
anotlier,  in- 
tending at  the 
time  to  avail 
himflelfofit, 
and  in  the 
course  of  the 
contest  actually 
use  it  and  kill 
the  other,  it 
will  be  Miir- 
der ;  but  if 
he  did  not  in- 
tend to  use  it 
when  he  began 
the  contest,  but 
used  it  in  the 
heat  of  passion, 
in  consequence 
of  an  attack 
made  upon 
him,  it  will  be 
ntanaUmghUr, 
If  he  use  it  to 
protect  his  own 
life,  or  to  pro- 
tect himself 
from  such  seri- 
ous bodily  harm 
as  would  give 
him  a  reason- 
able apprehen- 
sion that  his 
life  was  in  im- 
mediate danger, 
having  no  other 
means  of  de- 
fence, and  no 
means  of  es- 
cape, and  re- 
treating as  far 
as  he  can,  it  will 

Iwmkidk. 


Regina  V,  George  Smith. 

XhE  prisoner  was  charged,  on  the  coroner's  inquisition, 
with  the  wilful  murder  of  James  Chaplin :  he  was  also  in* 
dieted  for  killing  and  slaying  him. 

The  prisoner  was  a  private  of  the  Coldstream  Guards, 
and  was  discharged  on  the  11th  of  October;  and  on  the 
evening  of  that  day  went  to  the  Three  Horse-shoes  at 
Hampstead,  in  company  with  a  person  named  Burkhill 
and  his  brother,  Richard  Smith ;  there  were  two  more 
soldiers  in  the  public-house,  and  the  deceased  James 
Chaplin  was  sitting  with  them ;  a  dispute  arose  about  pay- 
ing the  reckoning,  and  a  fight  took  place  between  the 
prisoner  and  a  man  named  Burrows :  in  the  scuffle  Bur- 
rows fell  down  by  the  fire-place  on  his  knees,  and  the  de- 
ceased jumped  over  the  table  and  struck  the  prisoner : 
the  deceased  was  turned  out  by  the  landlord,  but  admit- 
ted again  in  about  ten  minutes,  and  the  parties  all  remain- 
ed drinking  together  after  that  for  a  quarter  of  an  hour, 
when  the  prisoner  and  his  brother  went  out ;  the  deceased 
remained  about  a  quarter  of  an  hour  after  the  prisoner, 
and  then  left ;  the  prisoner  and  the  deceased  were  both 
in  liquor;  the  deceased  tried  to  get  out  directly  after  the 
prisoner  and  his  brother  left,  but  was  detained  by  the 
persons  in  the  room.  As  soon  as  they  let  him  go,  he  jump- 
ed over  the  table,  and  went  out  of  the  house,  saying  as 
he  went,  that  if  he  caught  them  he  would  serve  them  out : 
the  deceased  was  a  person  who  boasted  of  his  powers  as  a 
fighter ;  the  deceased  followed  the  prisoner  and  his  bro- 
ther into  a  mews  not  far  from  the  public-house  where  they 
had  been  drinking ;  and  a  witness  who  had  lived  near 
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statedj  that  he  heard  a  noise  and  went  to  the  door  of 
his  house,  and  then  beard  a  bayonet  fall  on  the  ground, 
and  on  going  out  into  Church-lane  heard  a  person  named 
Croft  crying  out — **  Police,  police ;  a  man  is  stabbed ;"  and 
on  going  up  found  the  deceased  lying  on  the  ground 
wounded.     Croft  stated,  that  he  was  in  Field-place,  near 
Church-kne,  and  heard  voices,  which  induced  him  to  run 
towards  a  bar  there,  and  when  within  a  yard  of  the  bar 
he  heard  a  blow  like  the  blow  of  a  fist ;  this  was  followed 
by  other  blows ;  after  the  blows  he  heard  a  voice  say — 
**  Take  that,"  and  in  half  a  minute,  to  the  best  of  his  judg- 
ment, the  same  voice  said — "  He  has  stabbed  me  :"  the 
wounded  man  then  ran  towards  him,  and  he  discovered  it 
to  be  the  deceased ;  he  said — ''  I  am  stabbed,*'  three  times, 
and  soon  after  fell  on  the  ground ;  .the  prisoner  was  soon 
afterwards  taken  into  custody,  and  was  then  bleeding  at 
the  nose.     Several  other  witnesses  were  examined;  the 
prisoner  had  not  any  side-arms ;  but  his  brother,  who  was 
with  him,  had  a  bayonet. 

For  the  defence,  the  prisoner's  brother  was  called  as  a 
witness,  and  stated,  that  when  they  had  got  about  twenty 
yards  through  the  bar  mentioned  in  Croft's  evidence,  he 
heard  somebody  say  something,  but  did  not  take  notice 
of  it,  and  deceased  came  up  and  struck  him  on  the  back 
of  the  head,  which  caused  him  to  fall  down,  and  his 
bayonet  fell  out  of  the  sheath  upon  the  stones,  and  the 
deceased  picked  it  up  and  followed  the  prisoner,  whp 
had  gone  on  ;  there  was  a  great  struggle  between  them, 
and  very  shortly  after  the  deceased  cried  out,  ''I  am 
stabbed,  I  am  stabbed." 

Several  other  witnesses  were  called,  and  among  them  a 
surgeon,  who  proved  that  there  were  wounds  on  the  pri- 
soner's hands,  such  as  would  be  made  by  stabs  of  a  bayo- 
net, and  that  his  back  was  one  uniform  bruise.  It  was 
suggested,  during  the  examination  of  another  surgeon, 
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who  examined  tlie  body  of  the  deceased  after  death,  that 
the  deceased  might  have  fallen  upon  the  bayonet,  and  so 
have  received  the  wound ;  but  he  said  he  could  not  imagine 
any  position  in  which  the  deceased  could  fall  to  have  causetl 
the  instrument  to  take  the  direction  which  it  did. 

BosANQVETy  J.,  in  summing  up,  (Bolland,  B*i  and 
CoLTMAN,  J.,  being  present),  said  ; — The  prisoner  stands 
charged  upon  the  coroner's  inquisition  with  the  crime  of 
murder,  and  is  also  indicted  for  the  lesser  offence  of  man- 
slaughter. The  question  for  you,  on  a  cureful  considera- 
tion of  the  whole  of  the  evidence,  will  be,  whether  he  was 
guilty  of  either  the  one  or  the  other,  or  whether  the  cir« 
cumstances  of  the  case  were  such  as  to  entitle  him  to  an 
acquittal;  whether  he  is  guilty  of  murder  or  of  manslaugh- 
ter, or  whether  his  act  was  justifiable  or  excusable.  Upon 
the  question  of  whether  it  amounts  to  murder  you  will 
have  to  consider  this : — Did  the  prisoner  enter  into  a  con- 
test with  an  unarmed  man,  intending  to  availhimself  of  a 
deadly  weapon?  for  if  he  did,  it  will  amount  to  murder. 
But,  if  he  did  not  enter  into  the  contest  with  the  inten- 
tion of  using  it,  then  the  question  will  be,  did  be  use  it  in 
the  heat  of  passion»  in  consequence  of  an  attack  made 
upon  him?  If  he  did,  then  it  will  be  manslaughter.  But 
there  is  another  question, — did  he  use  the  weapon  in  de- 
fence of  his  life  ?  Before  a  person  can  avail  himself  of 
that  defence,  he  must  satisfy  the  jury  that  that  defence 
i^as  necessary,  that  he  did  all  he  could  to  avoid  it,  and 
that  it  was  necessat^y  to  protect  his  own  life,  or  to  protect 
himself  from  such  serious  bodily  harm  as  would  give  a 
reasonable  apprehension  that  his  life  was  in  immediate  dan- 
ger. If  lie  used  the  weapon,  having  no  other  means  of 
resistance  and  no  means  of  escape,  in  such  case,  if  he  re- 
treated as  far  as  he  could,  he  will  be  justified.  There  is  a 
further  question  which  is  raised  by  the  defence,  viz.,  that 
the  death  was  the  result  of  accident  by  the  deceased  in 
the  scuffle  falling  upon  the  bayonet.    This  ranges  itself 
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under  the  first  question ;  because,  if  the  fact  were  so^  the 
death  cannot  be  said  to  have  been  occasioned  by  the  act 
of  the  prisoner. 

His  Lordship  went  through  the  evidence,  and  left  the 
case  to  the  jury,  who  found  the  prisoner 

Guilty  of  manslaughter,  and  strongly  re- 
mended  him  to  mercy  on  account  of  the 
great  provocation  he  received.  Sen- 
tence, six  months'  imprisonment. 

Chambers^  for  the  prosecution. 
Adolphus^  and  Bodkin,  for  the  prisoner. 
[Attornies — Clarke,  and  HoblerJ] 


The  following  case  of  manslaughter^  which  appears  to 
us  to  be  important,  was  tried  some  time  ago  at  the  Old 
Bailey.  It  escaped  our  attention  at  the  time,  but  it  hav- 
ing been  inquired  for  at  the  bar,  we  have  obtained  a  note 
of  it,  and  insert  it  here  as  likely  to  be  useful. 

OLD  BAILEY,  SEVENTH  SESSION,  1832. 

BSPOaS   MR.    BARON    BATLBT,     MR.   JUSTICE    PATTE80N,     AND    MR.   BARON 

GURNET. 


1832. 

Rex  v.  Robert  Carr. 

TSept.  lOM. 
HE  priioner  was  indicted  for  the  manslaughter  of  John  Webb.  ^^  iron-founder 

The  prosecutor  was  a  person  named  Hughes,  residing  at  Brentford,  being  employed 
where  he  carried  on  the  business  of  an  oilman  and  also  a  dealer  in  and*deiiie??n 
marine  itorea ;  he  employed  the  prisoner,  who  was  an  iron-founder,  to  marine  stores  to 

make  twelTe  cannons ;  he  eave  him  one  as  a  pattern,  and  told  him  they  ™*     "^f'u 
'        "  ^  <'   cannon,  to  De 

were  wanted  to  celebrate  the  passing  of  the  Reform  Bill ;  the  order  was  used  on  a  day 

giYen  for  six  at  first,  four  of  which  were  sent  home  and  tried — one  of  ^  /^'^ft   JJSlj- 

to  be  pat  into  a 
sailing-boat,  after  one  of  them  had  burst,  and  been  returned  to  him  in  consequence,  sent  it  back 
fai  so  imperfect  a  state,  that  on  being  fired  it  burst  again,  and  Icilled  a  third  person: — HtU^  tliat 
the  maker  was  guilty  of  manslaughter. 

M   9, 
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1832.  ^^^°^  burst  under  the  touch-hole,  and  was  sent  back  to  the  prisoner,  witb 
orders  to  have  it  melted  up.  Nine  more  were  supplied  by  the  prisoner 
about  a  fortnight  afler,  one  of  which  was  the  cannon  which  had  been  sent 
back ;  it  was  nailed  down  to  a  carriage.  The  prosecutor  stated  that  the 
prisoners  represented  to  him  that  the  cannon  were  made  of  pig-iron,  and 
told  him  who  he  had  the  pig-iron  from ;  that  pig-iron  was  the  best  for 
things  of  that  sort,  but  that  he  (the  prosecutor)  could  not  form  any  judg- 
ment whether  they  were  made  of  pig-iron  or  not.  On  his  cross-ejuimin- 
ation  he  stated,  that  he  did  not  insist  on  the  cannons  benig  cast  with  a 
bore ;  that  he  did  not  make  any  remark  whether  they  were  to  be  cast 
hollow  or  solid ;  and  that  he  never  told  either  the  prisoner  or  his  son 
that  some  of  them  were  for  ornament  and  never  to  be  fired.  He  ad- 
mitted that  he  went  to  an  engineer  named  Hollingshead,  and  asked  him 
what  boring  would  come  to,  but  denied  that  Hollingshead  told  him  they 
must  be  bored  to  render  them  safe.  It  appeared  that  the  deceased  was  a 
labouring  man,  and  on  the  28th  of  August  went  out  with  another  man 
to  fire  the  cannons  near  Kew  Bridge.  The  deceased  took  command  of  the 
guns  and  loaded  them ;  three  of  them  were  first  fired  to  prore  them,  and 
the  deceased  then  said  to  the  other  man,  **  There  is  no  cause  to  prove  any 
more  of  them ;  we  will  take  them  down  to  tlie  water  and  fire  them."  The 
first  that  was  fired  by  the  bridge  was  fired  by  the  man  who  was  in  comr 
pany  with  the  deceased,  and  it  burst,  and  struck  the  deceased,  who  was 
standing  about  eighteen  yards  off  at  the  time.  When  he  was  discovered, 
he  lay  on  his  back  on  the  ground  in  a  gore  of  blood,  and  a  piece  of  the 
annon  lay  close  to  him ;  he  was  taken  to  the  Star  and  Garter,  near  Kew 
bridge,  where  he  died  on  the  morning  of  the  next  day ;  he  had  a  wound 
on  the  right  side  of  his  head,  about  three  inches  long,  penetrating  to  the 
bone ;  there  was  a  great  appearance  of  contusion  on  the  whole  of  the 
right  side  of  the  head,  and  a  quantity  of  extravasated  blood  on  the  outer 
covering  of  the  brain ;  the  cannon  which  burst  was  the  same  which  had 
been  sent  back  to  the  prisoner,  and  afterwards  returned  by  him  to  the 
prosecutor ;  there  was  some  lead  in  it,  which  a  witness  for  the  prosecution 
swore  must  have  been  put  there  to  stop  up  the  part  which  had  burst, 
as  it  matched  the  former  aperture.  The  witness  who  fired  it  swore  that 
he  did  not  load  it  heavier  than  usual. 

The  prisoner,  in  his  defence,  said : — **  Hughes  came  to  me,  and  wanted 
me  to  make  him  six  cannons ;  I  refused  more  than  once  or  twice ;  he 
then  went  to  Hollingshead,  as  I  understood,  to  know  what  he  could  get 
them  bored  for  out  of  the  solid ;  he  came  back  to  me,  and  said  it  was  too 
much  money,  would  I  make  them  hollow  for  him ;  my  answer  was, '  Hughes, 
it  is  no  use  my  pretending  to  make  them;  do  you  mean  to  kill  your- 
self?   If  I  make  them,  I  cannot  warrant  any  one  of  them  loand.'  Weil, 
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be  repeatedly  talked  to  me  about  it,  and  I  made  him  four ;  my  son  took  ]332. 

Chem  to  Brentford,  and  I  gave  him  a  caution ;  I  said,  '  Hughes,  be  very 
particular  how  you  use  these  things,  or  else  you  will  get  hurt;*  he  told 
me  he  would  tiy  them  in  a  field,  would  cover  them  with  dirt,  and  put 
wet  rags  and  lay  a  fuse  to  them ;  I  said,  "  If  you  don*t  mind  what  you 
are  about,  you  will  be  killed.'  He  wanted  me  to  do  it,  but  I  would  not ; 
he  said  they  were  for  a  sailing-boat,  two  to  put  on  each  side;  then  he 
came  to  me,  and  wanted  me  to  make  it  up  a  dozen,  and  said  they  were 
to  be  sham  ones,  not  to  be  fired  at  all.  I  owed  him  a  little  money,  and 
he  sent  me  a  letter,  saying,  if  I  did  not  do  them  he  would  put  me  in 
trouble;  he  sent  the  iron  to  me  to  make  them  with;  he  sent  me  the  iron 
after  I  sent  home  the  four  guns ;  he  told  me  he  only  wanted  four  for  fir- 
ing, and  did  not  mind  how  the  others  were  done." 

In  answer  to  this,  Hughes,  the  prosecutor,  was  recalled  and  said  :^- 
**  He  owed  me  money,  and  I  believe  I  wrote  two  or  three  letters  to  him ; 
I  did  not  supply  the  iron  to  .make  the  guns  with ;  I  supplied  him  with 
iron  on  different  occasions ;  it  was  old  iron ;  he  told  me  these  were  made 
of  pig-iron,  which  is  new ;  I  did  not  tell  him  that  I  only  wanted  four  for 
firing,  and  did  not  mind  how  the  others  were  done ;  I  told  him  they 
were  all  for  firing  ;  here  is  the  bill  for  them,— it  is  in  his  own  hand-writ- 
ing." The  bill  was  produced ;  it  charged  for  them  as  twelve  guns,  at 
10«.  each— 6/. 

On  the  part  of  the  prisoner,  Hollingshead  the  engineer  was  caUed  as  a 
witness^  and  said : — "  Hughes  came  to  me  about  three  months  ago,  and 
asked  me  what  the  boring  of  cannons  would  come  to,  and  whether 
it  was  requisite  to  have  them  bored ;  I  told  him  they  must  be  bored  to 
render  them  safe ;  he  merely  asked  me  the  expense ;  it  is  not  safe  or 
usual  to  use  guns  without  first  proving  them;  a  person  who  founds 
cannons  cannot  teU,  without  breaking  them  to  pieces,  whether  they  are 
honeycmnbed,  unless]  they  are  proved;  an  engineer,  with  the  greatest 
care  in  founding  them,  could  not  prevent  their  being  honeycombed,  pro- 
vided they  are  bored ;  if  cast  solid  and  bored  they  stand  a  great  deal  bet- 
ter chance  of  being  sound,  and  then  they  are  always  proved ;  it  is  not 
the  founder's  business  to  prove  them,  he  has  nothing  to  do  with  it;  can- 
non is  cast  in  either  case,  but  no  prudent  man  would  order  one  to  be 
made  hollow ;  I  have  been  acquainted  with  Carr  some  time,  and  always 
considered  him  a  good  workman,  and  a  man  who  knew  his  business ;  any 
body  who  knew  the  trade  would  know  the  proper  way  was  to  cast  them 
solid  and  bore  them ;  casting  them  hollow  is  unsafe ;  the  person  who 
orders  them  should  prove  them ;  founders  cast  them  for  manufacturers, 
but  do  not  finish  them;  if  a  private  person  ordered  them,  the  private  per- 
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son  should  prove  them ;  this  cannon  is  not  made  from  the  best  pig-iron ; 
there  may  be  some  pig-iron  in  it,  and  the  rest  what  is  technically  called 
plate ;  this  lead  is  put  in  to  fill  up  what  we  call  a  blow  in  it,  which  is  a 
flaw,  a  defect  caused  by  the  air  in  the  proceiB  of  casting ;  it  is  the  com- 
mon practice  of  founders  to  do  so;  according  to  the  strength  of  the  can- 
non, I  do  not  think  the  lead  would  affect  its  safeuess,  but  I  should  not 
think  it  a  safe  cannon  to  be  sent  out  at  all,  even  for  proving,  on  account 
of  its  being  cored  out  instead  of  its  being  cast  solid ;  I  should  not  conceive 
the  blow  would  materially  affect  the  strength  of  it  where  it  is ;  if  there 
was  nothing  but  this  lead  in  it,  I  should  certainly  think  it  unsafe ;  I 
should  think  the  proving  would  discover  whether  the  defect  extended 
further ;  we  let  them  take  the  risk  of  that ;  when  cannons  are  cast  hollow 
they  undergo  a  process  called  smoothing ;  the  hole  cast  is  not  of  suflScient 
capacity  for  the  bore  required,  it  is  cut  out  afterwards,  and  that  would 
discover  any  defect  in  casting ;  this  has  never  been  smoothed ;  that  is 
the  duty  of  the  person  who  orders  them  of  the  founder ;  the  founder  has 
nothing  to  do  but  to  give  you  a  cast  from  your  pattern ;  the  founder  con- 
siders he  has  nothing  to  do  with  the  smoothing ;  it  is  his  business  to  cast 
the  wheels,  but  not  to  send  them  home  mounted ;  these  are  mounted ; 
I  have  known  them  sent  home  on  a  carriage."  The  witness  was  then 
asked  this  question  by  the  Court:  "  If  these  are  sent  home  on  a  carriage, 
do  you  mean  the  oilman  was  to  expect  he  was  to  smooth  them  after  their 
coming  home  in  this  way  ?"  Hia  reply  was,  "  I  do  not  consider  a  founder 
should  take  orders  from  an  oilman ;  they  are  smoothed  with  a  lathe,  which 
is  an  engineer's  business ;  oilmen  do  not  keep  such  tools."  The  witness 
was  confirmed  in  his  opinions  by  an  iron-founder  of  more  than  fifty  years' 
practice,  who  said  that  it  would  have  cost  more  to  bore  these  cannon 
than  the  whole  charge  which  was  made  for  them.  He  added,  **  If  a 
foimder  knows  his  business,  he  must  know  that  it  is  dangerous  to  cast 
hollow,  but  many  founders  do  not  cast  cannon ;  we  usually  supply  gun- 
makers,  who  carry  on  the  finishing  part  of  the  trade ;  it  is  the  duty  of 
the  person  ordering  them  to  get  them  finished ;  I  have  never  known  a 
case  of  a  person  out  of  the  trade  ordering  them." 

The  prisoner's  son  was  also  called,  and  said :  ''  I  remember  Hughes 
coming  about  these  cannons ;  he  ordered  them  to  be  cast  with  cores ;  my 
father  said  he  could  not  make  them  with  cores,  as  they  would  blow ;  be 
would  make  them  solid  for  him, — if  cast  with  cores  they  would  have  air- 
holes ;  he  sent  my  father  a  letter,  which  was  bnnit  or  torn  up ;  we  are 
not  in  the  habit  of  preserving  letters;  my  father  at  last  said  he  would 
make  them ;  Hughes  told  him  to  come  down  and  he  would  give  him  some 
iron  to  make  them,  and  before  we  began  them  Hughes  said  he  would  take 
them  out  into  the  middle  of  a  field  and  have  them  proved  there ;  there 


BEFORE  MR.  BARON  BOLLAND  AND  MR.  JUSTICE  COLTMAN. 


OLD  BAILEY,  3  WILL.  IV.  167 

were  four  sent  first ;  he  retnmed  one;  three  had  stood  the  proof,  but  that  1832. 

one  had  not ;  he  said  they  were  for  a  sailing  boat,  that  there  were  three 

good  ones,  and  one  which  was  his  pattern  would  make  four  good  ones, 

which  was  two  for  each  side  of  the  boat,  and  the  others  were  for  ornament ; 

I  am  quite  sure  he  said  that."     In  answer  to  the  question  as  to  the  difie> 

rence  between  those  made  for  use  and  those  made  for  ornament,  he  said, 

'  I  shewed  them  to  Hughes  when  I  took  them  down,  and  he  said  he 

would  put  a  private  mark  upon  them ;  there  was  no  difference  in  the  ma- 

nafacture;  we  charged  them  all  the  same  price."    Being  asked,  if  they 

were  for  ornament,  what  occasion  there  was  to  have  a  hole  in  them,  he 

■aid,  ''they  were  as  he  ordered  them;"  in   answer  to  the   question, 

'What  did  you  do  with  the  one  which  was  sent  back?"  his  reply  was, 

**  I  do  not  know  what  became  of  it  more  than  Adam ;"  but  being  asked, 

"  Is  not  that  it  with  the  hole  plugged  up  with  lead  ? "  he  answered,  "  That 

is  it;  the  hde  was  filled  and  it  was  sent  back  to  him  because  he  said 

they  were  not  for  firing;  he  said,  send  it  back  if  you  have  it  by  you; 

we  sent  them  home  on  carriages.*' 

Gurnet,  B.,  summed  up  the  case  to  the  jury,  and  the  prisoner  was 
found  gitilty,  but  strongly  recommended  to  mercy,  and  sentenced  to  be 
imprisoned  for  ten  days. 

Bodkin,  for  the  prosecution. 

C  Phillips,  for  the  prisoner. 


The 


Reoina  v.  William  Haoan.  ^^^'^' 

Oct.  3lf^ 

prisoner  was  charged  in  the  Ist  count  of  the  in-  if  a  person  be 

dictment  with    unlawfully,   maliciously,   and   feloniously  J  pJbifcTho-*^  "* 

assaulting  Charles  Randyll,  on  the  gSrd  of  September,  [hcfebj'^nw? 

and  cutting  and  wounding  him  upon  his  face,  with  intent  together  a 

1       1  •  »       •       ^    •  .      •  .    crowd  of  people, 

to  murder  him.     In  the  Snd  count  the  intent  was  stated  a  policeman  is 

justified  in  de- 
siring him  to  go 
on,  and  in  laying  his  hand  upon  him,  and  slightly  pushing  him,  If  it  be  only  done  to  give  effect  to 
his  remonstrance;  and  if  the  person  on  so  small  a  provocation  strike  the  policeman  with  a  danger- 
oos  weapon  and  kill  him,  it  will  be  murder;  but  otherwise,  if  the  policeman  give  him  a  blow  and 
knock  him  down.  The  deposition  of  a  witness  for  the  prosecution,  who  has  gone  to  sea,  cannot  be 
read  in  evidence  on  the  part  of  the  prisoner,  without  con&ent  on  the  part  of  the  prosecutor,  but 
with  soch  consent  It  may  be. 

The  llth  section  of  the  sUt.  7  Will.  4  ft  1  Vict.  c.  85,  applies  to  indictments  for  offences  com« 
mitted  before  it  came  into  operation. 
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1837.        to  be  to  maim  and  disable  him^  and  in  the  Srd  count  to 
do  him  some  grievous  bodily  harm  (a). 

The  prosecutor,  Charles  Randyll  (police-constable, 
H.  68),  said—''  On  Saturday  night,  the  23rd  of  September, 
I  was  on  duty  in  East  Smithfield,  at  half-past  eleven 
o'clock,  and  saw  the  prisoner  playing  the  bagpipes  in  the 
street ;  he  collected  a  large  crowd  round  him,  and  I  ob- 
served prostitutes  and  thieves  among  them.  I  told  him  it 
could  not  be  allowed  for  him  to  play  at  that  time  of  night, 
and  he  must  go  on ;  he  said  he  would  be  damned  if  he 
would.  I  took  hold  of  him  by  the  shoulder,  and  slightly 
pushed  him.  I  did  not  strike  him  any  blow,  nor  take  out 
my  staff.  He  put  his  hand  into  the  inside  pocket  of  his 
coat  and  pulled  out  the  blade  of  a  razor.  I  did  not  know 
what  it  was  at  that  time :  he  drew  it  across  my  face ;  it 
came  through  my  mouth,  and  cut  me  on  the  other  side. 
I  then  seized  hold  of  him  by  the  wrist  and  collar;  we 
struggled  together  and  both  fell;  I  got  up  afterwards, 
turned  my  light  on,  and  saw  the  blood  dropping  from  my 
face.  I  had  my  dark  lantern  on  my  belt ;  I  saw  the  pri- 
soner's hand  at  the  time  I  turned  on  my  liirht,  and  he  had 
the  blade  of  a  razor  put  into  two  pieces  of  horn,  and  tied 
with  string.  Fisher  came  to  my  assistance.  I  went  to  the 
hospital  and  got  my  wound  sewn  up ;  I  lost  a  good  deal  of 
blood.**  On  his  cross-examination  he  said,  that  he  had 
given  a  correct  account  of  the  transaction,  and  had  kept 
nothing  back,  and  that  there  might  be  fifty  people  col- 
lected together,  or  perhaps  more. 

Fisher,  who  was  also  a  police  constable,  confirmed  in 
substance  the  prosecutor's  statement. 

Payne^  for  the  prosecution,  then  stated,  that  a  witness 

(a)  This  offence  having  been  under  the  old  act,  9  Geo.  4,  c.  31, 
committed  before  the  Ut  of  Oc-  and  not  under  the  new  sUt.  7  WUL 
tober,  the  indictment  wu  framed     4  &  I  Vict,  c  85. 
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named  Dallas,  who  was  examined  before  the  magistratei 
had  since  gone  to  sea,  and  could  not  be  produced  by  him. 

C  Phillips^  for  the  prisoner^  stated,  that  he  rested  his 
defence  wholly  on  the  evidence  of  Dallas,  who  was  bound 
over  as  a  witness  for  the  prosecution ;  and  that  if  he  had 
known  that  he  was  not  here  he  should  have  applied  to  the 
Court  to  postpone  the  trial.  Under  these  circumstances, 
he  asked  his  Lordship  to  allow  the  deposition  of  Dallas 
to  be  read. 

CoLTMANy  J.|  was  of  Opinion  that  it  was  not  admissible 
in  evidence  (a). 

Payne  upon  this  said,  that  as  he  was  prosecuting  for  a 
public  body  (A)«  he  would,  with  his  Lordship's  permission, 
consent  that  the  deposition  should  be  read. 

CoLTMANf  J.,  was  of  Opinion  that  with  consent  it  might 
be  done. 

The  deposition  was  then  read  as  follows  : — **  William 
Dallas  says :  "  I  am  a  shipwright,  and  live  at  No.  5,  John's 
Hill,  Ratclifie  Highway.  As  I  was  coming  along  I  heard 
the  policeman  order  the  prisoner  away,  and  desii  e  him 
not  to  make  a  noise  in  ihe  street;  the  piper  went  away  for 
about  two  minutes  and  then  came  back  again,  and  began 
to  quarrel  with  the  policeman,  who  told  him  it  was  his 

(a)  The  only  circumstances  un-  postponing  the  trial.    See  Rex  v. 

der  which  the  depositions  of  a  Savage^  ante.  Vol.  5,  p.  143,  and 

witness  can  be  read  in  evidence  Rex  v.  Hogg,  ante.  Vol.  6,  p.  176 ; 

are  these — other  that  the  witness  and  see  2  Russ.  G.  &  M.  p.  660, 

is  dead,  or  is  insane,  or  that  he  and  Starkie's  Evidence,  voL  3,  p. 

has  been  kept  away  by  the  prac-  487* 

tices  of  the  prisoner,  or  that  he  is  (6)  The  prosecution  was  con- 
permanently  disabled  from  at-  ducted  by  counsel  by  order  of  the 
lendinj^  at  the  trial.  A  tempo-  Home  Office,  at  the  instance  of 
firy  disability  is  only  a  ground  for  the  Police  Commissioners. 
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duty  to  clear  the  street^  and  he  must  go  on ;  the  police- 
man said  **  I  consider  you  are  tipsy,  and  if  you  do  not  go 
I  shall  take  you  to  the  station-house;'  the  prisoner  said, 
*  It  is  good  for  your  d— d  head  I  am  tipsy,  or  else  I  would 
twist  it  off  for  you ;'  the  policeman  gave  him  a  shove^  and 
saidy '  You  have  nothing  to  do  with  my  head/  and  the  pH^ 
soner  fell  down  on  his  back;  he  got  up  immediately  and 
made  a  rush  as  if  to  go  away,  but  turned  on  his  heel  and 
went  and  struck  the  policeman ;  the  policeman  got  hold  of 
his  arm,  and  went  and  twisted  him  down,  and  the  police- 
man called  out  for  assistance,  and  said,  *  I  am  wounded.' 
I  was  standing  by,  and  went  and  laid  hold  of  the  prisoner, 
and  saw  the  knife  in  his  hand ;  the  policeman's  face  was 
bleeding  very  much,  and  I  held  my  handkerchief  to  his 
face ;  the  instrument  now  produced  is  the  same  I  saw  in 
the  prisoner's  hand  ;  the  policeman  did  not  strike  him 
with  his  staff;  I  did  not  see  his  staff  while  I  was  there.'* 

C  Phillips  addressed  the  jury  for  the  prisoner,  and  con- 
tended, that  according  to  the  evidence  of  Dallas  he  must 
be  acquitted  of  the  felony,  and  could  only  be  convicted  of 
an  assault,  which  he  admitted  he  might  be  upon  this  indict- 
ment, under  the  stat.  of  7  Will.  4  &  1  Vict.  c.  85,  s.  1 1  (a). 

CoLTMAN,  J.,  in  summing  up,  after  stating  the  indict- 
ment against  the  prisoner,  said — In  order  to  find  him 
guilty  of  the  whole  offence  charged  in  any  one  of  these 
counts,  you  must  be  satisfied  that  the  wound  was  inflicted 
under  such  circumstances  that  if  the  party  had  died  it 
would  have  been  murder.  But  by  virtue  of  an  act  very 
recently  passed  he  may  be  acquitted  of  the  felony,  and 


(d)  That  section  enacts,  that  on  sentence  to  imprisonment  for  any 
a  trial  for  any  felony  where  the  term  not  exceeding  three  years, 
crime  charged  shall  include  an  with  hard  labour  or  solitary  con- 
assault,  the  jury  may  acquit  of  the  finement,  under  sect.  8  of  the 
felony  and  find  the  party  guilty  of  same  statute, 
an  assault,  and  the  Court  may 
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found  guilty  of  an  assault,  which  will  render  him  liable  1837. 
under  its  provisions  to  imprisonment  for  any  time  not 
exceeding  three  years.  The  first  question  will  be,  did  the 
prisoner  commit  it?  and  secondly,  did  he  commit  it  with 
the  intention  to  murder  the  prosecutor  or  to  maim  him 
(the  meaning  of  which  seems  to  be  to  render  him  less 
able  than  another  person  to  defend  himself,  as  a  soldier  in 
an  attack  made  upon  him),  or  with  the  intent  to  do  him 
some  grievous  bodily  harm?  Then  will  come  the  third 
question,  whether  the  wound  was  inflicted  under  such  cir- 
cumstances as,  if  death  had  ensued,  would  have  amounted 
to  murder?  There  certainly  is  a  considerable  discrepancy, 
in  one  material  circumstance,  between  the  evidence  of  the 
policeman  and  that  of  the  witness  Dallas,  which  bears 
materially  upon  this  question.  If  you  are  of  opinion  that 
the  prboner  was  collecting  a  crowd  of  dissolute  persons 
at  that  time  of  night,  it  does  not  appear  to  me  that  the 
policeman  did  any  thing  more  than  his  duty  as  a  police 
officer  would  warrant  him  in  doing.  If  he  only  desired 
him  to  go  on,  and  laid  his  hand  upon  his  shoulder  with 
that  view  only,  he  did  not  exceed  his  duty,  but  if  he  gave 
a  blow  and  knocked  him  down,  he  will  not  be  justified. 
If  having  desired  him  to  go  on  he  only  laid  his  hand 
upon  him  to  give  effect  to  his  remonstrance,  it  is  my  duty 
to  tell  you,  that  if  upon  a  provocation  so  slight  as  that,  a 
party  draws  out  a  dangerous  weapon  and  inflicts  a  wound 
with  it,  there  'is  no  doubt  that  if  death  ensues  it  will 
amount  to  murder.  His  Lordship  then  left  the  case  to 
the  jury,  who  found  the  prisoner 

Not  Guilty  of  the  felony,  but  Gruilty  of  an 
assault,  and  he  was  sentenced  to  imprison- 
ment  for  three  years. 

Payne^  for  the  prosecution. 

C.  Phillips,  for  the  prisoner. 

[Attornies — Hoblert  and .] 


172 


CASES  AT  THE 


1837. 


NOVEMBER  SESSION. 

BEFORE  LORD  DENMAN^  C.  J.,  AND  MR.  JUSTICE  PARK. 


^00.  29th. 

Under  the  sUt. 
7  WilL  4  & 
1  Vict  c.  85, 
It.  9  &  4,  the 
offences  of 
stabbing  and 
cutting  with  in- 
tent to  marder, 
and  with  intent 
to  maim  and 
disable,  with 
intent  to  do 
grievous  bodily 
harm,  may  ali 
be  included  in 
one  indictment, 
although  the 
Judgment  dif- 
fers, being 
capiul  on  the 
6rst  count,  and 
not  on  the 
others;  and  in 
such  a  case  the 
prosecutor  can- 
not be  com- 
pelled to  elect 
on  which 
charge  he  will 
proceed. 


Regina  V.  Edward  Strange. 

1  HE  prisoner  was  indicted  under  the  stat.  7  Will.  4  & 
1  Vict.  C.85,  ss.  2  &  4,  (a),  for  unlawFully,  maliciously^  and 
feloniously  assaulting  Sophia  Moore,  on  the  )8th  of  Octo- 
ber, and  stabbing  and  cutting  her  on  the  neck,  left  shoulder, 
and  head.  In  the  1st  count  the  intent  was  stated  to  be  to 
murder,  in  the  Snd  to  maim  and  disable,  and  in  the  Srd 
to  do  grievous  bodily  harm. 

Doane,  for  the  prisoner,  contended,  that  the  prosecutor 
should  be  put  to  elect  on  which  count  he  would  proceed, 
as  the  counts  contained  different  charges,  on  which  a  dif- 
ferent judgment  would  follow.  He  also  submitted  that 
the  indictment  was  bad,  on  account  of  the  joinder  of  the 
separate  offences ;  as  in  the  event  of  a  general  verdict  of 
Guilty  the  Court  would  not  know  upon  which  count  to 
give  judgment.     He  referred  to  the  1 4th  section  of  the 


{a)  By  sect.  2,  it  is  eoacted,  that 
**  whosoever  shall  administer  to, 
or  cause  to  be  taken  by  any  per- 
son any  poison  or  other  destruc- 
tive thing,  or  shall  iiab,  aU^  or 
wound  any  person,  or  shall  by  any 
means  whatsoever  cause  to  any 
person  any  bodily  injury  danger- 
ous to  Ufe,  foith  intent^  in  any  of 
the  cases  aforesaid,  to  comroit 
murder,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall 
n^er  deathJ^—By  section  4  it  is 
enacted,  that  '*  whosoeTcr  unlaw- 
fully and  maliciously  shall  shoot 
at  any  person,  or  shall  by  drawing 
a  trigger,  or  in  any  other  manner 
attempt  to  discharge  any  cannon 


or  loaded  arms  at  any  person,  or 
shall  stab,  cut,  or  wound  any  per- 
son, with  intent,  in  any  of  the 
cases  aforesaid,  to  maim,  disfi- 
gure, or  disable  such  person,  or  to 
do  some  other  grievous  bodily 
harm  to  such  person,  or  with  in- 
tent to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  any 
person,  shall  be  guilty  of  felony, 
and  being  con?icted  thereof,  shall 
be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond 
the  seas  for  the  term  of  his  or  her 
natural  life,  or  for  any  term  not 
less  than  fifteen  years,  or  to  be 
imprisoned  for  any  term  not  ex- 
ceeding three  years.*' 
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7  &  8  Oeo.  4^  c.  39^  which  enacts,  ''  that  if  any  person  shall 
break  and  enter  any  building,  and  steal  therein  any  chat* 
tel,  money,  or  valuable  security,  such  building  being  within 
the  curtilage  of  a  dwelling-house,  and  occupied  therewith, 
but  not  being  part  thereof  according  to  the  provision 
hereinbefore  mentioned,  every  such  offender,  being  con- 
victed thereof,  either  upon  an  indictment  for  the  same 
offence,  or  upon  an  indictment  for  burglary,  housebreak- 
ing, or  stealing  to  the  value  of  5/.  in  a  dwelling-house, 
containing  a  separate  count  for  such  offence^  shall  be 
liable  to  be  transported,"  &c.  He  relied  on  this,  as  shew- 
ing that  but  for  the  legislative  enactment  the  separate 
offence  could  not  have  been  joined. 

Park,  J. — It  is  for  the  jury  to  say  what  the  intent  was. 
The  Court  cannot  elect  upon  which  count  to  go. 

Lord  Denman,  C.  J. — These  are  all  felonies  in  their 
nature,  and  of  course  may  be  joined  in  the  same  indict- 
ment. The  jury  must  say  to  which  count  the  evidence 
applies. 

Verdict— Guilty  on  the  3rd  count. 
Doane,  for  the  prisoner. 


Reoina  v.  Leonard  Smith.  2^^  l^g^^ 

X  HE  prisoner  was  charged  in  the  first  count  of  the  in-  A  blow  wm 
dictment  with  assaulting  John   McDonnell  on  the  Slst  fammeroVtht 
October,  and  cutting  and  wounding  him  on  the  left  side  Sj^i[e''ihl''u,wcr 
of  his  face  and  his  left  jaw,  wiih  intent  to  maim  and  dis-  J«wintwo 
able  him.     In  the  second  count  the  intent  was  stated  to  wm  broken  In- 
be  to  do  him  some  grievous  bodily  harm.  LTe^eVn."^^^ 

and  there  wai 
not  much 
blood:— Mr^  a  wounding  within  the  lUt.  7  Will.  4  &  1  Vict.  e.  85. 
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1837.  The  prosecutor  stated  that  he  was  a  coal-whipper,  and 

on  the  31  St  of  October  was  going  to  work,  and  was  in  the 
act  of  stepping  from  a  stool  into  a  boat,  when  the  prisoner 
pulled  it  from  under  him  and  caused  him  to  fall  in  the 
water ;  that  when  he  got  out  and  was  going  towards  the 
prisoner  to  know  the  reason  why  he  had  done  so,  the  pri- 
soner came  towards  him  and  struck  him  on  the  left  side  of 
his  face  with  an  iron  hammer  which  he  used  at  his  work, 
and  afterwards  struck  him  with  his  fist  on  the  eye  and 
also  on  the  nosci  and  that  there  was  no  wound  on  the  out- 
ride of  his  face,  but  hu  jaw  was  broken  in  two  places. 
On  his  cross-examination,  he  said  that  h^  did  not  use  any 
threatening  language  to  the  prisoner,  nor  did- he  raise  his 
clenched  fist  and  attempt  to  strike  him.  The  surgeon 
who  attended  the  prosecutor  at  the  London  Hospital 
said — ''  The  lower  jaw  on  the  left  side  was  broken  in  two 
places ;  the  skin  was  broken  internally,  not  eaUernally ; 
there  was  not  a  great  deal  of  blood ;  one  fracture  was  near 
the  chin,  and  the  other  near  the  ear,"  &c. 

Bodkin,  for  the  prisoner,  stated,  that  as  this  case  diQered 
from  those  which  had  been  before  decided,  he  thought  it 
right  to  take  the  opinion  of  their  Lordships  as  to  whether 
it  was  a  wounding  within  the  meaning  of  the  statute. 

Park,  J. — When  I  first  read  the  deposition  of  the 
surgeon,  I  thought  there  might  be  some  doubt.  In  con- 
sequence of  this,  I  consulted  with  my  Lord  Chief  Justice, 
and  considered  the  question  very  much  in  my  own  mind; 
and  we  are  of  opinion  that  it  is  a  wounding  within  the 
meaning  of  the  act. 

Lord  Denman,  C.  J. — If  it  is  the  immediate  effect  oi 
the  injury,  we  think  we  cannot  distinguish  this  from  the 
cases  which  have  been  already  decided. 

Park,  J.,  in  summing  up  said, — If  you  think   the   pri- 
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soner  had  not  any  of  the  felonious  intents  stated  in  the  1837. 
indictment,  undoubtedly  you  ought  to  acquit  him  of  that 
part  of  the  charge,  and  in  that  case  you  may  find  him 
guilty  of  an  assault  only.  But  it  should  be  understood 
that  juries  ought  not  to  lose  sight  of  the  nature  of  the 
instrument  used ;  and  if  it  appears  to  be  an  instrument 
calculated  to  do  grievous  bodily  harraja  jury  ought  not  to 
say  that  a  man  had  not  the  intent  to  do  that  which  the  in- 
strument he  uses  is  naturally  calculated  to  produce.  A 
question  was  very  properly  put  to  us  by  the  counsel  for 
the  prisoner,  as  to  whether  we  thought  there  was  a  wound 
within  the  meaning  of  the  statute.  We  were  of  opinion 
that  there  was  a  wound ;  and,  upon  consideration,  I  am 
more  strongly  of  that  opinion  than  I  was  at  the  outset. 
There  must  be  a  wounding ;  but  if  there  be  a  wound  (that 
is,  if  the  skin  is  broken,  whether  there  be  an  effusion  of 
blood  or  not)  it  is  within  the  statute,  whether  the  wound 
is  internal  or  external. 

A  witness  for  the  prisoner,  who  had  not  arrived  in 
Coart  at  the  commencement  of  the  summing  up,  was  ex- 
amined (a).  His  evidence  gave  a  different  aspect  to  the 
transaction,  and  the  jury  found  the  prisoner 

(a)  Application  was  made  to  At  the  close  of  the  summiiiK  up, 

poitpofle  the  trial,  00  account  of  it  was  stated  that  one  witness  had 

the  absence  of  the  prisoner's  vnU  arrived,  and  Bodkin  applied  to  the 

nesses,  but  this  was  refused.    The  Court  to  have  him  examined.  Mr. 

witnesses  had  not  arrived  at  the  Justice    Park,    after   conferring^ 

time  when  the  case  for  the  prose-  with  Ijord  Denman,  asked  the  jury 

cation  was  dosed,  and  Bocf/ctn  put  if  they  would  like  to  hear  the 

it  to  his    Lordship  whether  he  eridence.    One  of  them  replied 

ought  to  state  their  evidence  to  that  he  should,  and  the  witness 

the  jury,  having  been  informed  was  accor<Ungly  examined.    But 

that  they  were  expected   every  Mr.    Justice    Park    said,--''  It 

aunute,  and  would  probably  ar-  must  be  understood  thoroughly 

rive  before  the  termination  of  his  that  tins  must  never  be  allowed 

address.   Mr.  Justice  Park  left  it  again,  otherwise  there  is  no  pos- 

to  Mr.  Bodkin  to  use  his  own  dis-  sibility  of  ever  getting  to  the  end 

cretion  on  the  subject,  and  the  of  the  Sessions." 
eridenca  was  opened  to  the  jury. 
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Guilty  of  an  assault  onlyi  and  he  was  sentenced 
to  one  year's  imprisonment. 

Bodkin,  and  Ballantine^  for  the  prisoner. 

[Attorney— Pe/Aaw.] 


BEFORE  MR.  JUSTICE  PARK. 


Regika  V.  Rbbecca  Kerr. 

Aseryantio-  X  HE  prisoner  was  indicted  for  stealing  on  the  S8th  of 

log  bank^notesi  Octoberi  at  the  parish  of  St.  Anne,  Westminster,  four 

herSIiS^rU^  6/.  Bank  of  England  notes,  the  property  of  John  Charles 

bis  dwelling-  Schweiso,  her  master,  in  his  dwelling-house. 

houae,  set  up,  m 
her  defence, 
that  the  foand 
them  in  the 
passage,  and 
DOt  knowing  to 
whom  they  be- 
longed, kept 
them  to  see  if 
they  were  ad- 
vertised:— 
Htld,  that  she 
ought  to  have 


The  prosecutor  said — ''  The  prisoner  was  in  my  service 
for  one  week  as  nursery-maid,  and  was  discharged  on 
Saturday  the  S8th  October.  She  left  about  ten  in  the 
morning ;  and  about  ten  minutes  after  she  was  gone,  I 
missed  four  5/.  notes  from  my  waistcoat-pocket.  I  had 
seen  them  there  the  night  before ;  when  I  went  to  bed«  I 
inquired  of  her  ^^^  P"'  '^y  ^aistcoat  Under  my  coat  upon  the  sofa  in  my 
master  whedier  bed-room.    The  prisoner  had  come  into  my  bed-room 

they  were  his  ^  ' 

or  not,  and  that  about  seven  o'clock  on  the  Saturday  morning,  to  dress  the 
so,  but  having  little  child.  I  was  in  bed  then  with  my  wife.  I  had  hand- 
bills printed,  and  searched  every  where,  but  could  not 
find  her  that  day.  In  consequence  of  information  on 
Sunday  evening,  between  eight  and  nine  o'clock,  I  went 
to  Mrs.  Tabbs,  in  Windmill-street.  I  waited  three 
quarters  of  an  hour,  and  the  prisoner  came  in.  I  asked 
her  what  she  had  done  with  my  money. — She  said  she 
never  saw  my  money.  Harwood,  the  policeman,  who  was 
putVue^iions*io  ^i*'^  ™®»  asked  her  to  give  up  the  keys  of  her  box.     She 

a  prisoner  in 

his  custody,  without  cautionwg  him  that  his  answers  will  beevidenee  against  him. 


taken  them 
away  from  the 
house,  she  was 
guilty  of  steal- 
ing them. 
Though  there 
may  be  cases 
in  which  it  wiU 
be  proper,  yet, 
as  a  general 
rule,  it  is  better 
that  a  police- 
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gave  tliem  to  him,  and  I  saw  him  open  it,  and  take  out 
two  5L  notes."  On  his  cross-examination  he  said — "  I 
accused  her  of  having  stolen  my  bank  notes.  She  at  first 
said  she  had  not.  She  said  she  found  the  notes  in  the 
passage  of  the  house.  She  gave  up  the  key  of  the  box 
immediately.*' 

Mrs.  Tabbs  proved  that  on  the  Sunday  afternoon  the 
prisoner  came  to  her  and  told  her  she  had  found  a  5/. 
note,  and  asked  what  she  was  to  do  with  it.  The  witness 
told  her  to  keep  it  till  next  day,  as  most  likely  it  would  be 
advertised.  The  prisoner  was  going  to  put  it  in  her 
bosom,  when  the  witness  said  it  was  a  very  unsafe  place,  and 
promised  to  take  care  of  it  for  her.  She  kept  it  till  the  Mon- 
day mornfing,  when  she  delivered  it  up  to  the  policeman. 

The  policeman  said — "  On  Sunday  evening  I  went  to 
the  prosecutor,  and  went  with  him  to  No.  9,  Little  Wind- 
mill-street. The  prisoner  came  in  about  nine  o'clock.  I 
told  her  she  was  accused  of  robbing  Mr.  Schweiso  of  four 
6k  notes.  She  said  she  knew  nothing  about  them.  I 
asked  her  for  the  key  of  her  box.  I  opened  it  in  her 
presence,  and  at  the  bottom  found  two  51.  notes.  I  asked 
her  what  she  had  done  with  the  other  two.  She  said  she 
did  not  take  more  than  two.  I  took  her  to  the  station- 
house  ;  and  next  morning  I  went  with  the  prosecutor,  and 
received  from  Mrs.  Tabbs  another  5/.  note.  I  asked  the 
prisoner  at  the  station-house  what  she  had  done  with  the 
other  two  notes.  She  said  she  knew  nothing  about  them.  I 
said,  *  Why,  I  have  received  one  from  Mrs.  Tabbs;  you 
gave  it  her  to  take  care  of.'  She  burst  into  tears ;  and 
on  going  to  the  office,  she  said  she  had  lent  the  other  bl. 
note  to  a  female,  but  did  not  know  her  name,  nor  where 
she  lived.*'  On  his  cross-examination  hesaid — ''  I  will  not 
swear  that  my  question  to  her  was  not,  what  she  had  done 
with  the  notes  she  took  from  Mr.  Schweiso's  pocket.  I 
did  not  make  a  memorandum  of  the  conversation  between 
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U8,  /  did  not  caution  her  that  her  answer  would  be  given 
in  evidence*'' 

Kerr.  Payne^  for  the  prisoner,  in  his  address  to  the  jury,  aoi- 

madverted  on  the  conduct  of  the  policeman  in  putting 
questions  to  the  prisoner,  without  telling  her  that  her 
answers  would  be  given  in  evidence  against  her.  He 
stated,  as  bis  reason  for  the  observations  he  made,  not  only 
the  unfairness,  in  his  opinion,  of  allowing  policemen  to  do 
that  which  neither  Judge,  counsel,  nor  jury  were  at  liberty 
to  do;  but  also  his  wish  to  obtain  the  opinion  of  the 
learned  Judge  who  was  trying  the  case,  he  being  the 
oldest  and  most  experienced  Judge  on  the  bench,  and  his 
opinion  being  very  desirable,  as  a  guide  for  future 
occasions.  He  argued  that  the  practice  was  objectionable 
on  the  ground  (hat  the  questions  were  put  by  persons  for 
the  most  part  uneducated,  and  at  a  time  when  the  party 
to  whom  they  were  put  was  in  a  state  of  confusion  and 
alarm  at  being  charged  with  an  act  of  felony — and  con- 
tended that  it  was  more  like  the  proceedings  of  a  French 
tribunal  than  an  English  court  of  justice.  He  also  con- 
tended that  the  statement  of  the  prisoner  that  she  had 
found  the  notes  in  the  passage  of  the  house  was  not  in- 
consistent with  the  evidence  in  the  case;  and  if  it  was 
true,  the  conduct  of  the  prisoner  would  not  make  her 
guilty  of  felony ;  as  their  being  in  the  passage  would  not 
necessarily  lead  to  the  conclusion  that  the  notes  were  her 
master's  property,  and  she  might  have  supposed  they  were 
dropped  by  some  person  who  had  come  to  the  house,  and 
kept  them,  in  the  expectation  of  their  being  advertised. 
He  referred  to  Pope's  case  (a),  and  Hale*s  P.  C.  (A> 

(«)  Ante,  Vol.  6,  p.  346.    In  (6)  Vol.  1,  p. 606.    "If  A.  find^ 

that  cue  Mr.  Justice  Park  said  :  the  purse  of  B.  tn  the  highway ^  and 

"  If  a  person  picks  up  a  tbin^,  takes  and  carries  it  away,  and  the 

and  knowt  that  he  can  immediately  case  has  all  the    circumstances 

find  the  owner,  but  instead  of  re-  that  prove  it  to  be  done  aniino 

storing  it  to  the  owner  converts  it  furandi,  as  denying  oi  secreting  it, 

to  Ids  own  use,  this  is  felony."  yet  it  is  not  felony."    In  p.  507 » 


Kerb. 
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Park,  J.,  in  summing  up,  said — The  learned  counsel         1837. 
for   the   prisoner  has   addressed  you   in  this  case,  not  " 

at  any  considerable  length,  but  with  very  considerable 
force,  on  two  topics,  on  one  of  which  he  particularly 
wishes  for  my  opinion,  but  on  which  he  will  not  have  it,  at 
least  to  the  extent  that  he  wishes.  He  wislies  it  as  a 
guide;  but  I  have  no  desire  to  act  as  a  guide,  because  I 
am  a  "very  imperfect  one.  But  I  must  say  that,  in  this 
particular  case,  there  does  not  appear  to  have  been  any 
thing  improper  in  the  conduct  of  the  policeman ;  though, 
treating  it  as  a  general  question,  I  think  it  is  better  that  it 
should  not  be  done.  I  should  not  myself,  if  placed  in  such 
a  situation,  put  a  question  to  a  prisoner  without  cautioning 
her.  With  respect  to  the  other  point,  it  is  suggested. that 
this  is  not  a  felony,  because  the  prisoner  might  have  found 
the  notes  in  the  passage.  What  passage  ?  Why,  the 
passage  of  her  master's  house.  What !  if  I  drop  a  ring, 
is  my  servant  to  take  it  away  ?  The  learned  counsel  has 
done  me  the  honour  to  quote  a  decision  of  mine  in  a  case 
on  the  Oxford  Circuit.  But  there  are  many  decisions  of 
other  Judges  on  the  subject.  There  was  a  case  where  a 
pocket  book,  containing  bank  notes,  was  found  by  a  person 
in  the  highway,  and  converted  by  him  to  his  own  use ;  and 
Mr.  Justice  Latf^r^nc^  there  lays  it  down,  that  if  the  party 
finding  property  in  such  a  manner  knows  the  owner  of  it, 
or  if  there  be  any  mark  upon  it  by  which  the  owner  ct^n 
be  ascertained,  and  the  party,  instead  of  restoring  it, 
converts  it  to  his  own  use,  such  converting  will  constitute 
a  felonious  taking  (a).     In  the  present  case  there  was  no 

his  Lordship  says :   *'  If  a  man  for  snch  a  depositum." 
hides  a  purte  of  money  in  his         (a)  Anon,,  2  Rnu.C&M.  102;' 

com  mow,  and  his  servant  finding  see  also  James't  cote,  lb. ;  LamVi 

it  takes  part  of  it;  if,  by  circum-  cate,  2  East,  P.  C.  664;   Wynne' t 

stances,  it  appear  that  he  knew  his  case,  lb ,  and  1  Leach,  413;  Sean' 

master  iud  it  there,  it  is  felony ;  eau,  1  Leach,  416,  n.;  and  Muck- 

but  then  the  circumstances  must  low*$  case,  I  Moo.  C.  C.  160— all 

be  pre^ant,  otherwise  it  may  be  cited  in  Roscoe's  Crim.  Dig.  pp. 

reasonably  iaterprete4   a   bare  474,47$* 
iaduif  ,  beio^  aa  nnosval  place 
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1837. 


Reoina 

0. 

Kerr. 


necessity  for  the  prisoner  to  keep  the  property  till  it  was 

advertised ;   for,  as  she  found  it  in  her  master's  passage, 

she  could  have  ascertained  whether  it  was  her  master's  ;  at 

least  she  should  have  asked  him  the  question.    There  was 

a  very  remarkable  case  upon  this  subject  before  Lord 

Eldon,  when  Lord  Chancellor,  in  which  900  guineas  were 

concealed  in  a  bureau,  which  was  sent  to  the  East  Indies, 

and  brought  back  again  to  England  without  the  contents 

being  discovered ;  and  a  person  purchased  the  bureau, 

and  deHvered  it  to  a  carpenter  to  repair  it.     The  money 

being  discovered,  the  carpenter  and  his  wife  and  another 

person  secreted  it.     A  bill  was  filed  against  them,  and 

they  demurred  to  it,  on  the  ground  that  an  answer  might 

subject  them  to  criminal  punishment;   and  Lord  £A/o;t, 

after  looking  into  the  cases,  and  consulting  some  of  the 

judges,  was  clearly  of  opinion  that  it  was  a  felony  (a). 

His  Lordship  then  left  the  case  to  the  jury,  who  found 

the  prisoner 

Guilty. 
Payne,  for  the  prisoner. 


(a)  Cartwright  v.  Green,  8  Ves. 
435;  2  Leach,  952.  In  the  first 
Report  of  the  Criminal  Law  Com- 
missionersi  p.  18,  it  is  said,  "The 
intention  of  a  person  taking  pro- 
perty by  finding  will  be  felonious 
or  not,  according  as  his  conduct. 


in  omitting  to  use  due  diligence  to 
discover  the  owner,  or  in  con- 
cealing the  property,  or  in  other 
circumstances,  shews  that,  in  the 
talcing,  he  had  or  had  not  a  de- 
sign to  deprive  the  owner  altoge^ 
ther  of  bis  property.** 


BEFORE   LORD   DBNlfAN,   C.  J. 


Reoina  r.  Elizabeth  Houseman. 
Nov,  30M.     ^p 
A  temnt  em-     JL  HE  prisoner  was  indicted  for  forging,  and  also  for 

mUtoL**io  p7y    "^^^^'"6  ^®'^  knowing  it  to  be  forged,  a  certain  acquit- 

tradefmen'f 

bills,  received  from  her  a  bill  of  a  tradesman  named  Sadler,  together  with  the  money  to  pay  that 
and  other  bills.  Shebrought  the  bill  again  to  her  mistre«s,  with  the  words  *'  paid  sadler"  on  it, 
the  word  sadler  being  written  with  a  small  s.  and  there  being  no  initial  of  the  christian  name  of 
the  tradesman.  The  mistress  stated  that  she  believed  the  words  to  be  a  receipt,  and  that  noapptt- 
cation  was  made  for  the  money  afterwards; — Held,  on  an  indictment  for  forgery,  tbdit  the  words 
**  paid  iadler,"  under  the  circumstances,  imported  a  receipt  or  acquittance  for  the  money,  and  were 
DOC  merely  a  Btmorandiim  by  the  servant  of  her  having  paid  the  bilL 
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tance  and  receipt  for  money,  &c.,  with  intent  to  defraud         18d7. 
Henry  Levy. 

Mrs.  Levy,  the  wife  of  the  prosecutor,  said,  "  The  pri- 
soner lived  with  me  as  cook  for  nineteen  months ;  I  em- 
ployed her  to  pay  the  weekly  bills  to  the  tradesmen 
regularly  during  the  whole  period.  The  bills  were  gene- 
rally delivered  to  me  on  Tuesday  or  Wednesday,  and  on 
the  Wednesday  week  I  gave  her  the  money  to  pay  them. 
This  bill  of  Mr.  Sadler,  the  cheesemonger,  was  brought 
to  me ;  I  gave  it  to  the  prisoner  again,  and  she  brought  it 
to  me  again,  with  the  words  '  Paid  sadler,'  on  it,  at  the 
end  of  the  week.  I  had  given  her  money  to  pay  this  bill 
with  a  variety  of  others.  I  always  gave  her  the  money  for 
the  weekly  bills  as  I  received  them  from  her;  I  file  them. 
I  believed  these  words,  *  Paid  sadler/  to  be  a  receipt,  and 
no  application  was  made  to  me  for  the  money  afterwards.  I 
had  bills  from  Sadler  weekly ;  his  former  bills  were  receipted 
by  himself;  I  do  not  think  they  had  a  small  s  on  them.'* 

Mr.  Sadler  said,  "This  is  a  bill  I  sent  in  to  Mr.  Levy; 
I  made  it  out  myself;  the  words^  *  Paid  sadler,'  at  the 
bottom,  are  not  my  hand-writing,  nor  the  writing  of  any 
body  in  my  employ.  I  authorize  nobody  to  receipt  bills 
for  me." 

On  his  cross-examination  he  said,  '^  I  never  signed  any 
bills  '  Paid  sadler,'  with  a  little  s  and  no  Christian  name ; 
all  my  bills  have  my  initial  to  them,  *  S.  Sadler.'  I  have 
had  a  boy  to  carry  out  goods,  and  he  has  delivered  them 
at  Mr.  Levy's,  but  nobody  was  authorized  by  me  to  receipt 
bills." 

Payne,  for  the  prisoner,  inter  alia^  contended  that  it 
was  not  satisfactorily  proved  that  the  words  "  Paid  sad- 
ler," were  intended  to  denote  a  receipt  by  Mr.  Sadler ; 
but  they  might  be  a  memorandum  by  the  prisoner  of  her 
having  paid  the  money  to  him  or  his  servant. 
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1837. 
Reoika 

V. 
H6U8EMAK. 


Lord  Denman,  C.  J.,  in  summing  u|)  the  case  to  the 
jury,  (inter  alia)  said— You  must  be  satisfied,  in  the  first 
place,  that  this  was  a  receipt  for  money ;  and  I  apprehend 
that  that  really  does  not  admit  of  any  kind  of  doubt.  The 
prisoner  clearly  produced  it  as  a  receipt;  but  it  is  said 
that  it  might  be  merely  a  memorandum  of  her  own,  de- 
noting that  she  had  paid  the  bill;  but  I  apprehend,  where 
a  person  writes  under  a  bill  the  word  paid,  with  the  name 
of  the  tradesman,  it  will  be  difficult  to  say  that  it  does  not 
purport  to  be  a  receipt  for  the  money.  Mr.  Sadler  says 
he  did  not  authorize  any  person  to  receipt  bills  for  him. 
It  is  possible  that  the  boy,  who  was  in  his  service,  may 
have  received  the  money.  If  the  money  was  paid,  then 
the  forgery  itself  would  not  be  a  fraudulent  one.  After 
some  further  observations,  his  Lordship  left  the  case  to 
the  jury,  who  found  the  prisoner 

Guilty. 

Jerningham,  for  the  prosecution. 

PaynCt  for  the  prisoner. 

[Attornies — Howard,  and  ^— .] 


BEFORE  MR.  JUSTICE  PARK,  MR.  BARON  PARKE^  AND 
MR.  RECORDER  LAW. 


Regina  r.  Fisher. 

L  HE  prisoner  was  indicted  for  the  wilful  murder  of 
James  Randall,  by  stabbing  him  with  a  knife.  From  the 
evidence  of  two  draymen,  who  were  the  only  witnesses 
called  to  prove  the  fact  of  the  stabbing,  it  appeared  that 
on  the  3rd  of  November,  between  one  and  two  in  the  day^ 

I  that  it 

will  be  onljr  mantUughCer,  and  that  of  the  toivest  degree;  but  if  he  only  hear  of  it,  and  go  in 
aearch  of  the  person,  and  meeting  him  strike  him  with  a  stick,  and  afterwards  stab  him  with  a  knife, 
and  kill  him,  in  point  of  law,  it  will  be  murder. 

In  a  case  of  killing,  whether  the  blnod  has  had  time  to  cool  or  not,  is  a  question  for  the  Court, 
and  not  for  the  jury;  but  it  is  for  the  Jury  to  find  what  length  of  time  elapsed  between  the  provo- 
ealion  reeelred  and  the  act  done. 


Dee.  Ut. 

If  a  father  sec 
a  person  in  the 
act  of  commit* 
ting  an  unna- 
tural offence 
with  his  son, 
and  Instantly 
kill  him,  it 
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they  saw  a  mob  coming  up  Mount  Row,  and  the  prisoner         1937. 
was  beating  the  deceased  with  a  sliort  stick,  which  after- 
wards dropped  from  his  hand,  and  he  then  drew  a  table* 
inife  out  of  his  right-^hand  coat  pocket,  and  stabbed  the 
deceased  with  it.     The  witnesses  said  that  they  did  not 
see  the  'beginning,  but  the  parties  were  scuffling  when 
they  first  saw  them,  and  that  the  prisoner  appeared  to  be 
in  a  great  passion.     The  deceased  expired  at  six  o'clock 
in  the  evening  of  the  next  day.     When  the  prisoner  was 
taken  into  custody,  he  said  he  had  stabbed  the  man  because 
he  had  taken  unnatural  liberties  with  his  son  ;  that  he 
had  only  done  what  a  father  and  an  Englishman  would 
have  done  under  similar  circumstances,  and  that  he  had 
lot  seen  the  deceased  until  two  minutes  before,  when  he 
was  pointed  out  to  him.     The  landlord  of  the  deceased 
proved,  that  for  a  short  time  previous  to  the  1st  of  Novem- 
ber his  conduct  appeared  suspicious,  several  youths  being 
in  the  habit  of  calling  on  him,  and  going  into  his  bed 
room,  either  late  at  night  or  early  in  the  morning.     On 
the  evening  of  the  1st  of  November,  the  deceased  came  in 
with  a  lad  about  fifteen,  who  proved  to  be  the  son  of  the 
prisoner;  the  landlord's  suspicions  were  excited,  and  he 
burst  open  the  door  of  the  bed*room  where  they  were,  and 
found  them  in  a  state  which  left  no  doubt  of  their  being 
in  the  act  of  committing  an  unnatural  offence.     The  land- 
lord said,  **  You  wretch,  I  suspected  you ;  you  are  now 
detected.''    The  deceased  instantly  fell  on  his  knees,  and 
said,  **  You  have  a  family  of  your  own,  don't  give  me  into 
custody;  any  property  I  possess  is  yours;  I  will  give  you 
100/. — only  don't  give  me  into  custody."    A  scuffle  then 
took  place,  and  the  boy  ran  down  stairs ;  the  landlord  ran 
down  to  stop  him,  and  the  deceased  made  his  escape.   On 
the  evening  of  the  2d  of  November,  the  prisoner,  who'had 
been  apprized  of  what  had  happened,  went  to  the  land- 
lord to  know  if  he  could  tell  him  of  any  of  the  deceased's 
connexions,  as  he  thought  he  would  be  able  to  trace  him. 
The  landlord  aaid,  *'  he  appeared  very  low,  and  shed 
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tears  two  or  three  times  while  in  my  house.  I  saw  him 
the  next  morning  between  eight  and  nine;  he  then  said, 
'  Have  you  seen  anything  of  Randall  ?  *  he  said  he  shouU 
get  assistance,  and  he  had  no  doubt  he  should  be  able  to 
secure  him.  He  seemed  to  be  on  both  occasions  in  great 
misery.  No  expression  escaped  him  from  which  I  could 
be  led  to  believe  that  he  contemplated  attacking  fhe 
deceased.*' 

Bodkitif  for  the  prosecution,  in  his  openingi  referred  to 
the  cases  cited  in  1  Russ.  C.  &  M.,  bookS,  chap.  3,  s.  1. 

C.  Phillips,  for  the  defence. — The  prisoner  ought  to  be 
acquitted.  There  are  no  rules  of  law  which  are  appli- 
cable to  such  a  case,  so  as  to  make  the  offence  amount  to 
murder.  The  cases  cited  for  the  prosecution  do  not 
apply  to  such  a  case.  The  abstract  and  general  propo- 
sition laid  down  is  right, — and  if  the  jury  tliink  the  blood 
had  time  to  cool  I  cannot  defend  the  prisoner.  But  yov 
will  have  to  say,  consulting  your  own  natures,  whether 
the  prisoner  was  not  under  such  a  state  of  excitement  as 
to  be  totally  unconscious  of  what  he  was  about.  A  case 
of  this  description  never  occurred  before.  It  is  said  for 
the  prosecution  that  the  law  was  open  to  him — why,  he 
could  not  have  convicted  the  deceased  without  at  the  same 
time  convicting  his  own  son.  The  more  a  father  brooded 
over  a  case  like  this,  the  more  likely  he  would  be  to  be 
goaded  into  desperation  and  madness  ;  and  if  you  think  it 
was  so  in  this  case,  then  you  will  find  the  prisoner  not 
guilty.  This  will  not  be  doing  any  great  violence.  A 
man  who  kills  himself  is  just  as  much  a  felon  as  he  who 
kills  another ;  and  if  this  prisoner  had  terminated  his  own 
existence,  and  you  sat  as  a  jury  on  the  inquest,  would  you 
not  find  that  he  destroyed  himself  in  a  fit  of  temporary 
aberration  ?  In  the  case  of  an  adulterer  being  taken  in 
the  fact  by  a  husband,  and  killed  by  him,  it  is  the  very 
lowest  degree  of  manslaughter.     But  this  is  a  case  in 
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which  the  provocation  is  far  beyond  that  of  adultery,  bad 
as  that  offence  is;  for  the  adulteress  only  has  to  bear  the 
scorn  and  contempt  of  society^  while  the  son  in  this  case 
might  have  been  subjected  to  capital  punishment.  At  least 
it  18  reducible  to  the  offence  of  manslaughter,  if  reason  had 
not  time  to  resume  her  seat.  But  the  case  is  one  without 
a  parallel,  and  the  ordinary  rules  cannot  be  applied  to  it. 

The  prisoner  received  an  excellent  character. 

Park,  J.,  in  summing  up,  said, — ^There  is  no  doubt 
upon  the  evidence  that  the  deceased  came  by  his  death  in 
the  manner  stated  in  the  indictment.    There  would  be 
exceedingly  wild  work  taking  place  in  the  world  if  every 
man  were  to  be  allowed  to  judge  in  his  own  case.    The 
law  of  England  has  laid  it  down  positively  and  clearly,  that 
every  killing  of  another  is  itself  murder,  unless  the  party 
killing  can  shew  by  evidence  that  it  is  a  less  offence ;  or 
unless  circumstances  arise  in  the  case  which  will  either 
reduce  the  killing  to  manslaughter,  or  reduce  it  to  no 
crime  at  all.     There  must  be  an  instant  provocation  to 
justify  a  verdict  of  manslaughter.     The  case  put  by  the 
counsel  for  the  prosecution  is  well  known.     The  case  put 
in  our  law  books  is  applicable  to  a  case  of  adultery,  and  I 
believe  that  such  a  case  as  the  present  in  its  circumstances 
never  occurred  before.    *'  Where  a  man  finds  another  in 
the  act  of  adultery  with  his  wife,  and  kills  him  in  the  first 
transport  of  passion,  he  is  only  guilty  of  manslaughter, 
and  that  in  the  lowest  degree ;   for  the  provocation  is 
grievous,  such  as  the  law  reasonably  concludes  cannot  be 
borne  in  the  first  transport  of  passion"  (a).     If  this  man 
had  seen  the  thing  happen,  and  had  at  that  moment  in- 
flicted the  injury,  I  should  have  rather  inclined  to  think 
that  it  would  have  been  within  the  rule  in  that  case, — at 

(a)  1  Rum.  C.  &  M.    See  also  i  East,  P.  C.  234»  and  Maddy't  case, 
1  Vcntr.  168. 
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1837.  least  I  should  have  reserved  it  for  the  opinion  of  the 
Judges.  The  counsel  for  the  prisoner  admits^  that  if  the 
blood  had  time  to  cool,  it  will  be  murder.  But  I  say,  in 
the  hearing  of  two  very  learned  persons,  that  that  is  not 
exactly  a  question  for  you.  Whether  the  blood  had  time  to 
cool  or  not,  is  rather  a  question  of  law.  But  the  jury  may 
find  the  length  of  time  which  elipsed.  In  all  cases  the 
party  must  see  the  act  done.  What  a  state  should  we  be 
in  if  a  man,  on  hearing  that  something  had  been  done  to 
his  child,  should  be  at  liberty  to  take  the  law  into  his  own 
hands,  and  inflict  vengeance  on  the  offender.  In  this  case 
the  father  only  heard  of  what  had  been  done  from  others. 
I  say,  therefore,  and  I  do  it  with  the  assent  of  those  who 
are  with  me,  that  there  is  not  enough  to  reduce  the  offence 
from  murder  to  manslaughter.  We  think  there  is  not 
sufficient  provocation  to  reduce  this  offence  even  to  man- 
slaughter. It  is  clearly  no  case  of  acquittal.  It  would  be 
a  gross  dereliction  of  duty  in  a  judge  to  put  it  as  a  case  of 
acquittal.  I  think  that,  from  the  prisoner's  carrying  the 
instrument  about  him,  it  is  clear  that  he  meditated  an 
attack  on  the  deceased. 

The  jury  found  the  prisoner  guilty  of  man- 
slaughter, and  recommended  him  to  mercy, 
on  account  of  the  greatness  of  the  pro- 
vocation and  his  previous  good  character. 

Bodkin^  for  the  prosecution. 

C  Phillips^  and  Clarkson,  for  the  prisoner. 

[Attomies ,  and  Locoek.'] 

See  ilfjr  v.  Gsirofi,  ante,  Vol  7,  V*  1^>  and  Rer  v.  C  Morritmf 
p.  22. 
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B£FOR£  MR.  JUSTICE  PARK  AND  MR.  BARON  PARKE. 


Regina  r.  Kain  and  Nugent. 

X  HE  indictment  contained  only  two  counts,  in  one  of  on  the  trial  of 
which  it  was   stated   that  the  prisoners  did   feloniously  "  in^^'^nient 

'  <^    for  threauning 

threaten  Francis  Harrison  to  accuse  him  of  the  abominable  toaccuieaper- 
crime,  &c,,  and  in  the  other,  that  they  threatened  to  abominable 
accuse  him  of  an  attempt  and  endeavour  to  commit  it.  in^nlt^xTon 
Each  count  contained  a  statement  that  the  intent  of  the  ■"oney,  and  by 

.  iniimidating  th9 

prisoners  was  to  extort  and  gam  from  him  certain  momes,  party  by  the 
ice,  and  that  they,  by  intimidating  him  by  the  threat,  did  obtaining  tile ' 
unlawfully  and  feloniously  extort  and  gain  Ss.,  against  the  n^^edT^'^^^fi^ 
form  of  the  statute,  &c.  (a).  themseivei  to 

The  prosecutor  was  a  watchmaker  at  Ratcliffe>  and  ac-  uon  of  the  ez- 
cording  to  his  statement,  on  Friday,  the  3rd  of  November,  KfoJlX*"*** 
about  twelve  o'clock  in  the  day,  he  was  in  School-house  "<!^<'^7  ^*> 
Lane,  when  both  the  prisoners  came  up  to  him,  and  Kain  if  thoU  ezpref' 
said,  "Don't  you  know  me?"     He  said,  ''No."    Kain  ^^.'conneci 


sions  are  equl- 
▼ocal|  connect 

said,  *•  You  must  recoUeot  me  from  what  took  place  last  "^'^^  ^j^*"  ^5'* 

'  ^  waa  afterwarda 

night."    He  said,  *'  No,  what  was  it  about  ?'*    Kain  said,  nid  by  the  pri- 

•oner  when  ha 
waa  taken  into 
custody. 
See,  alio,  as  to  what  iscTidence  of  a  threat  to  accuse  of  the  whole  crimei  and  what  of  a  threat  to 
\  of  an  attempt  and  endeavour  to  ibinmit  it. 


(a)  1  Vict.  c.  87f  8.  4.    That  crime,  with  a  view  or  intent  in 

section  enacts,  "  That  whosoever  any  of  the  cases  afbfesald  to  ex- 

ikall  accuse  or  threaten  to  accuse  tort  or  gain  from  such  person, 

any  person  of  the  abominable  crime  and  ihall  by  intimidating  such  per- 

of  buggery,  committed  either  with  son  by  such  accusation  or  threati 

mankind  or  with  beast,  or  of  any  extort  or  gun  from  such  person 

oiaauit  wkh  intent  to  commit  the  any  property,  shall  be  guilty  of 

Bud  abominable  crime,  or  of  any  felony,  and  being  convicted  thereof 

attempt  or  endeavour  to  commit  shall  be  liable,  at  the  discretion 

the  said  abominable  crime,  or  of  of  the  Court,  to  be  transported 

making  or  offering  any  tolieitation,  beyond  the  seas  for  the  term  of 

persuasion,  promise,  or  threat  to  his  or  her  natural  life,  or  for  any 

any  person,  whereby  to  move  or  term  not  less  than  fifteen  years, 

induce  such  person    to  commit  or  to  be  imprisoned  for  any  term 

and  permit  the  said  abominable  not  exceeding  three  years.** 
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Reoina 

0. 

Rain. 


1837.  "  You  must  recollect;  you  used  me  indecently  ;  you  took 
hold  of  my  person.'*  The  prosecutor  told  him  he  was 
mistaken,  and  to  go  about  his  business;  Kain  said  he  was 
not  mistaken,  and  added,  "  Give  me  some  money,  or  I 
will  expose  you.*'  The  prosecutor  wen  ton,  and  both  the 
prisoners  followed,  Kain  saying  that  Nugent  was  his  wit- 
ness. At  the  bottom  of  the  lane  Kain  said,  '^Come, 
come,  stop."  The  prosecutor  asked  him  what  he  wanted. 
He  said,  "  You  have  used  me  in  a  sodomitical  way."  The 
prosecutor's  evidence  of  the  subsequent  part  of  the  trans- 
action was  as  follows : — *'  I  walked  on  till  I  got  to  my 
house  ;  they  continued  to  follow  me ;  I  went  in  doors ;  I 
called  my  wife  into  the  shop ;  they  must  have  heard  me 
call  her ;  she  was  close  to  the  shop,  in  the  passage ;  the 
front  door  of  the  shop  opens  into  the  street ;  the  prisoners 
did  not  go  into  the  shop,  they  stopped  at  the  door,  but  I 
opened  the  glass  door,  and  told  them  to  come  in,  and  they 
both  came  in  to  the  outer  door ;  I  then  asked  them  what 
they  wanted  with  me ;  Kain  said  he  wanted  money  ;  he 
said,  '  Give  me  some  money,  and  we  will  say  nothing 
about  it — if  you  do  not,  we  will  expose  you  and  punish 
you ;'  my  wife  asked  them  what  they  wanted  the  money  for ; 
I  repeated  to  her  that  they  had  accused  me  of  an  indecent 
assault,  and  wanted  money  for  it ;  /  refused  to  give  them 
any  money  i  they  frequently  said  they  would  not  go  away 
without  they  had  some  money ;  Kain  said  that  Nugent 
was  his  witness  ;  he  said  that  loud  enough  for  Nugent  to 
hear ;  my  wife  appeared  to  be  very  much  flurried,  and 
said  in  their  hearing,  that  she  wished  me  to  give  them 
money  to  get  rid  of  them ;  I  refused  at  first  to  do  so^  but, 
seeing  her  state  of  mind,  and  being  much  agitated  myself, 
I  said, '  Give  them  some,' and  she  gave  them  8^.;  I  directed 
her  to  do  so  in  consequence  of  the  threat  that  had  been 
used,"  The  prosecutor  further  stated,  that  a  receipt  for 
the  money  was  given,  to  which  both  the  prisoners  were 
parties ;  and  that  on  the  next  morning  he  obtained  a  war- 
rant, and  had  a  policeman  in  his  house  at  six  in  the  even* 


Regina 


Kain. 
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ingy  when  the  prisoners  came  again  and  were  apprehended.         1837. 

The  prosecutor  solemnly  denied  having  met  with  either  of 

the  prisoners  before  the  first  time,  when  they  demanded  V. 

money  of  him.     On  his  cross-examination  he  was  (inter 

alia)  asked  this  question — "  Was  it  not  because  your  wife 

was  flurried  that  you  gave  them  the  money^  and  not  from 

any  real  fear  that  a  charge  would  be  made  against  you  ?*' 

His  reply  was,  ''  It  was  from  fear  in  my  own  mind  as  well ; 

we  were  both  very  much  flurried,  and  I  was  flurried  in 

the  street ;  /  objected  to  give  them  money  in  the  first  in- 

stance,  knowing  they  were  trying  to  rob  me ;  /  certainly 

continued  to  olyect  for  some  time,  but  I  was   nearly  as 

anxious  as  my  wife  to  get  rid  of  them,  my  flurry  was  so 

great ;  I  refused  to  give  it  them  at  first,  as  I  thought  they 

would  perhaps  go  away  when  they  found  me  obstinate.'* 

In  answer  to  a  question  from  the  Court,  he  said — *'  I  was 

very  much  alarmed ;  I  would  not  have  parted  with  the 

money  but  through  fear.*' 

The  officer  who  took  the  prisoners  into  custody  stated 
that  he  fastened  them  together,  and  on  his  doing  so,  Kain 
turned  round  to  the  prosecutor,  and  said — **  This  is  as 
close  as  we  were  when  we  were  under  the  bridge."  On 
their  way  to  the  station-house^  the  officer  asked  Kain  how 
long  it  was  since  he  first  saw  Mr.  Harrison?  He  said, 
**  About  three  weeks  ago,  in  the  Ben  Jonson's  Fields ; 
he  said  that  Mr.  Harrison  came  up  to  him  and  said  he 
wanted  a  bit  of  rough,  and  he  went  under  the  bridge  with 
him,"  &c.  The  ofiicer  asked  Nugent  what  he  saw  of  the 
case  ?  He  said  he  followed  them  over  the  fields,  and  saw 
them  go  under  the  arch  of  the  bridge  together,  and  that 
they  had  their  trowsers  down.  The  prosecutor  solemnly 
denied,  upon  his  oath,thetruthof  all  the  statements  made 
by  the  prisoners. 

Payne,  for  the  prisoner  Nugent,  contended,  first,  that 
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1837,  the  evidence  did  not  prove  either  a  threat  to  accuse  the 
prosecutor  of  the  whole  crime,  or  of  an  attempt  and  en- 
deavour to  commit  it,  but  was  rather  proof  of  a  threat  to 
accuse  him  of  an  assault  with  intent,  or  of  a  solicitation 
to  them  to  permit  or  commit  the  offence.  He  submitted 
that  the  evidence  upon  which  the  jury  were  to  decide 
what  the  threat  was,  must  be  that  and  that  only  which  re- 
lated to  what  took  place  before  the  money  was  obtained} 
inaamuch  as  that  could  only  be  the  threat  which  was 
uttered  to  the  prosecutor,  and  which  operated  upon  his 
mind  so  as  to  induce  him  to  part  with  his  money.  He 
argued,  secondly,  that  it  was  clear,  from  the  whole  of  the 
prosecutor's  conduct,  that  he  was  not  intimidated  by  the 
threat  of  the  prisoners  ;  but,  on  the  contrary,  being  a  man 
of  firmness,  and  despising  the  charge,  he  resisted  all 
their  efforts  and  his  wife's  persuasions,  and  refused  to  let 
the  prisoners  have  any  money,  and  only  yielded  at  last  on 
seeing  his  wife  very  much  alarmed,  and  out  of  tenderness 
to  her  allowed  her  to  give  them  the  money.  The  words 
of  the  statute  required  that  the  party  threatened  should 
part  with  his  money  by  intimidation  arising  from  the 
threat,  and  if  the  prosecutor  was  not  in  £ict  intimidated 
by  the  threat,  but  only  alarmed  at  his  wife's  agitation,  it 
was  quite  clear  that  the  indictment  was  not  sustained. 

Park,  J.,  in  summing  up,  (after  conferring  with  Parke^ 
B.),  told  the  jury  that  he  thought,  upon  the  evidence,  the 
second  count  was  not  sustained.  The  question  therefore 
for  them  would  be>  whether  the  prisoners  did  not  threaten 
to  accuse  the  prosecutor  of  the  whole  offence;  and  in 
considering  this  question,  he  did  not  think  it  was  neces- 
sary to  confine  themselves  to  the  words  used  before  the 
money  was  obtained ;  but  that,  as  some  of  those  words 
were  equivocal  in  their  meaning,  they  might  connect  with 
them  what  was  said  afterwards  by  the  prisoners  when  they 
were  taken  into  custody.     His  Lordship  left  the  whole  of 
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the  evidence  to  them,  and  they  found  the  prisoners 

Guilty  upon  the  first  count. 

Ckirkson,  and  BaUantine,  for  the  prosecution. 
Payne,  for  the  prisoner  Nugent. 

[Attomies — Pelham,  and  Bom.] 

JANUARY  SESSION,  1838. 

BEFORE  MR.  BARON  ALDERSON,  MR.  JUSTICE  WILLIAMS,  AND 
Mr,  JUSTICE  COLTMAN. 

*  1838. 

Reoina  v.  John  Leooett  and  James  Nesbitt.  ' — ^ — ' 

•^«  Jan.  Zrd, 

X  HE  prisoners  were  indicted  for   the  manslaughter  of  Penonf  on 

John  Brown  on  the  high  seas,  within  the  jurisdiction  of  n^^ari'y^ub^ 

the  Admiralty  of  England.     They  both  pleaded  Guilty.       {^'jJ.*'*,|J^"^"" 

despotic  go- 

Clarksofif  for  the  prosecution. — The  prisoner  Leggett  it  is  eitremeiy 
was  the  captain,  and  Nesbitt  the  mate,  of  a  vessel  in  [ha'Tihriair 

which  the  deceased  sailed;  the  deceased  was  the  only  one  •houid  rcgulaie 

1  t  1  1  I  the  conduct  of 

of  the  crew  of  the  outward-bound  voyage  who  came  home  those  who  exei> 
in   the   ship.     He   became  ill,  and  went  to  an   hospital  ^^^  them.'^'^ 

abroad,  and  was  taken  on  board  again  after  he  was  dis-  Therefore,  in  a 

^  case  of  man- 

charged  from  the  hospital.     All  the  depositions  go  to  shew  slaughter 

that  the  captain  and  mate  were  of  opinion  that  he  was  a  uin  and  mate  ' 

person  endeavouring  to  avoid  his  duty,  that  is,  that  he  .^leratingthe 

was  a  skulker,  and  the  course  they  adopted  towards  him  deathof  asea- 

man,  really 

in  consequence  of  that  opinion,  accelerated  his  death.        in  iu  health, 

but  who,  they 
allege,  they 

Alderson,  B. — ^You  mean  to  say  that  you  believe  the  »>«»«▼«  to  be  a 

'  •^  •'  skulker,  the 

question  will  be, 
in  determining  whether  it  is  a  slight  or  an  aggravated  case,  whether  the  phenomena  of  the  disease 
were  such  as  would  eicite  the  attention  of  reasonable  and  humane  men;  and  in  such  a  ease,  if  the 
deceased  be  taken  on  hoard  after  he  wa«  discharged  from  an  hospital,  it  is  important  to  inquire 
whether  he  waa  sent  on  board  by  the  surgeon  of  the  boepital  as  a  person  in  a  At  state  of  health 
to  perform  the  duties  of  a  seaman. 
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captain  bonfi  fide  thought  that  he  was  trying  to  avoid  his 
duty. 

Clarison. — Yes,  my  Lord.  But,  however,  I  must  add, 
that  if  proper  caution  and  inquiry  had  been  exercised,  it 
would  have  led  to  the  adoption  of  a  different  course  of 
treatment 

Alderson,  B.,  inquired  if  there  was  a  surgeon  on  board 
the  vessel. 

Clarkson  replied  in  the  negative. 

C.  Phillips^  for  the  prisoners,  in  addition  to  relying  on 
the  facts  stated  by  Clarkson^  said,  that  when  the  deceased 
was  discharged  from  the  hospital  he  was  sent  on  board 
the  ship  by  the  surgeon  as  fit  to  do  his  duty. 

Alderson,  B.,  inquired  if  that  appeared  on  the  de- 
positions. 

C  Phillips  replied  in  the  negative,  but  stated,  that  be 
was  in  a  situation  to  prove  it,  and  added,  that  as  soon  as 
the  prisoner  discovered  that  the  deceased  was  really  ill| 
they  ordered  him  the  most  nourishing  things  they  could. 

Wittnesses  to  character  having  been  examined — 

Alderson,  B.,  said, — Where  is  the  witness  to  prove 
the  fact  of  his  being  sent  on  board  by  the  surgeon  ?  That 
is  far  more  material  than  any  character  which  can  be 
given. 

A  witness  was  then  called,  who  said,  that  the  deceased 
came  on  board  in  a  pilot  boat  as  a  passenger,  drest  like  a 
sailor,  in  a  jacket  and  trowsers,  but  not  wrapt  up  at  all 
like  a  sick  person.    He  added,  **  The  man  was  treated 
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Tcry  v/eW,  but  he  did  not  take  care  of  himself;  he  got         1838. 
soup,  bread,  and  coflfeei  and  some  pills,  I  believe;  he  took 
his  meat  the  morning  lie  died  ;  his  belly  was  so  big  that 
his  trowsers  would  not  button/* 

Alderson,  B. — The  better  way  will  be  for  us  to  read 
the  depositions.  If  the  deceased  has  been  improperly 
treated,  it  is  a  very  serious  case.  It  is  said  that  the  pri- 
soners were  reasonable  and  humane  men.  I  want  to 
ascertain  whether  the  phenomena  of  the  disease  were 
such  as  would  excite  the  attention  of  reasonable  and  hu- 
mane men.  There  are  a  great  number  of  persons  who 
are  entrusted  with  the  absolute  dominion  over  others, 
and  it  is  extremely  important  that  the  law  should  regu- 
late the  conduct  of  such  persons. 

C.  Phillips. — There  is  another  view  of  the  point  as  to 
the  conduct  of  seamen. 

Alderson,  B. — ^Yes ;  they  are  often  ignorant  men. 

C.  Phillips. — I  mean,  the  necessity  of  keeping  up  strict 
discipline. 

Alderson,  B. — Yes ;  certainly.  Skulking  is  an  injury 
to  other  persons.  But  I  wish  to  know  what  in  point  of 
fact  was  the  treatment  of  the  deceased. 

Clarkson. — There  were  no  blows  and  no  violence,  with 
the  exception  of  putting  a  rope  round  him  to  get  him  from 
the  forecastle  on  the  deck,  and  one  kick  by  the  mate 
when  he  had  fallen  on  the  deck. 

Alderson,  B. — How  near  did  that  go  to  the  death  ? 

darkson.—^He  died  on  the  11  th  of  November,  and  it 
VOL.  VIII.  o  M.  r. 
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1838.  went  up  very  nearly  to  that  time.  But  it  ia  but  fair  to 
aay  that  he  had  food  (meat  and  bread)  on  the  very  day 
when  he  died,  and  that  he  took  it  himself. 

Alderson,  B.9  ordered  the  prisoners  to  be  removed 
for  the  presenti  but  in  the  course  of  the  day  they  were 
brought  again  to  the  bar,  and  bis  Lordship,  addressing 
them,  said — ^We  have  read  the  depositions  in  this  case, 
and  we  are  all  of  us  of  opinion  that  it  is  a  very  aggravated 
case.  The  only  circumstance  stated  in  your  favour  is  that 
which  was  attempted  to  be  proved,  but  was  not,  vis.  that 
the  deceased  was  sent  on  board  by  the  surgeon  aa  a  per- 
son in  a  fit  state  to  work.  We  have  sent  for  you  to  in- 
form you  that  we  shall  think  it  right  to  imprison  you  for  a 
very  long  period.  You  certainly  ought  to  have  known 
that  the  man  was  in  such  a  situation  that  he  was  likely  to 
die,  with  parts  of  his  body  so  swelled  that  he  could  not 
button  his  clothes.  Persons  on  board  a  ship  are  neces- 
sarily subjected  to  something  like  despotic  government, 
but  when  they  are  on  land  the  laws  of  the  country  are  to 
protect  them  in  cases  of  improper  treatment. 

Clarkson,  for  the  prosecution. 

C.  Phillips,  and  BaUaniine,  for  the  prisoners. 

[Attomles— G.  W.  Crocke,  and  HMerJ] 
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1838. 

Regina  9.  Elizabeth,  the  Wife  of  John  Hodges. 

Jan.  4th. 

When  the  Grand  Jury  came  into  Court,  the  foreman  ^  K«nd  jury 

■^  nave  no  aathcH 

Stated  that  a  bill  had  been  presented  to  them  against  a  nty  by  law  to 
mother  for  the  murder  of  her  child,  and  they  had  thrown  ^Mer%nthe' 
it  out,  because  the  evidence  of  all  the  witnesses  went  to  2ni*^?thou^ 
shew  that  she  was  insane.  '^*p?*? 

dearly  from  fhe 
testimony  of 

Aldersok,  B. — Theri,   gentlemen,    you  did   wrong:  eiaminedby 
you  ought  not  to  try  that  question.     If  you  are  of  opinion  ^^^^^^  ^ 
that  the  acts  done  by  her  were  such  as^  if  they  had  been  Kcution  that 

the  accused  was 
done  by  a  person  of  sound  mind,  would  have  amounted  to  in  fhct  insane; 

murder,  it  is  your  duty  to  find  the  bill;  otherwise  you  lieiJ the wii** 

afford  no  security  to  the  public  by  the  confinement  of  the  J^'wif^^j^ 

insane  person  (a).  by  a  person  of 

sound  mind, 
would  have 

The  jury  retired,  and  soon  after  returned  with  a  true  ^X**?t S 
bill  for  murder.  their  duty  to 

find  the  bill, 
otherwise  the  Court  cannot  order  the  detention  of  the  party  during  the  pleasure  of  the  Crowui  as 
it  can,  either  on  airdgnment  or  trial,  under  the  stat.  S9  &  40  Geo.  S,  c  94,  ss.  1  &  2. 

(a)  By  the  stat.  39  &  40  Geo.  3,  the  time  of  the  commission  of  the 
c.  94,  t.  2.  it  is  enacted,  that  if  a  offence,  and  whether  he  was  ac- 
penontiM&fotfforanyoffienceap-  quitted  on  that  account;  and  if 
pears  insane,  the  Court  may,  on  they  find  in  the  affirmative,  the 
hii  arraignment,  order  a  jury  to  be  Court  must  order  him  to  be  kept 
impannelled  to  try  his  sanity,  and  in  custody  till  his  Majesty's  plea- 
if  they  find  him  insane  may  order  sure  be  known* 
the  finding  to  be  recorded,  and  In  the  case  of  Rex  v.  Little, 
the  insane  person  to  be  kept  in  R.&  R.C.C.  430,  it  was  held,  that 
custody  till  his  Majesty's  pleasure  the  2nd  section  of  this  statute  ex- 
be  known.  And  by  sect.  1  of  the  tends  to  all  offences,  and  is  not 
same  statute  it  is  enacted,  that  confined,  like  the  1st,  to  cases  of 
if  npon  the  trial  for  treason,  mur-  treason,  murder,  and  felony.  See 
der,  or  felony,  imanity  at  the  time  also  the  case  of  Rex  v.  Pritchard, 
qfeommitting  the ofence]Bf^Yen  in  ante.  Vol.  7>  p-  303;  and  Capt.  . 
endence,  and  the  jury  acquit,  they  Gooding  caie,  in  QB.,  Mich.  Term, 
must  be  required  to  find  specially  1837. 
whether  the  party  was  iniaiie  at 
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1833, 

Regina  r.  Louis  Norton* 

An  indictment  A  HE  first  count  of  the  indictmenty  after  stating  some 

ui^er  the  itat.  proceedings  in  the  Court  of  Bankrupty,  in  which  that 

for  obtaining    '  Court  ordered  that  the  prosecutor  (Saul  Yates)  should 

der^ftlse  pre-""  P^y  ^^  ^"®  Lyon  Saniuel,  or  Louis  Norton  his  solicitor, 

tence«,i8noi  certain  costs  amounting  to  the  sum  of  7/.  13*.,  &c.  &c., 

goodf  unlesSf  " 

in  addition  to  avcrrcd  that  the  said  Louis  Norton  ''  did  falsely  pretend 

fence,  it  osntain  to  the  Said  Saul  Yates,  that  he  (the  said  Louis  Norton) 

r*wun?for  Ur!^  ^^^  applied  to  the  said  Court  of  Bankruptcy  for  an  attach- 

ceny;  and  if  it  ment  against  him^  the  said  Saul  Yates,  for  the  nonpayment 

Uie  money,  &c.  by  him  the  said  Saul  Yates  of  the  said  sum  of  71.  I3s.  for 

the  propeny  of  ^^^  ^^'^  costs,  by  means  of  which  said  false  pretence  the  said 

any  person,  it  Louis  Norton  did,  on  the  day  and  year  last  aforesaid,  to 

will  not  be  tof-  ^  j  j  » 

fident,  inat-  wit,  in  London  aforesaid,  and  within  the  jurisdiction  of  the 

not  in  that  Said  Central  Criminal  Court,  unlawfully  obtain  Jrom  the 

2rl,%^/t"a^*^  *airf  Saul  Yates  a  certain  sum   of  money,   to  wit,   the 

subsequent  in-  gum  of  13*.  81rf.,  loith  intent  to  cheat  and  defraud  the  said 

dictmenlfor  «      ,  xr  /•     t  mi  , 

larceny,  which     Saul  Yates  of  the  Same.     There  were  two  other  counts, 

the  ^viw^       but  neither  of  them  stated  tlie  money  to  be  the  property 

wlJlUct  *"**  ^^  ^^  prosecutor,  though  the  last  described  it  as  "  certain 

money,  consisting  of  six  pieces  of  the  current  silver  coin 

of  the  realm,"  &c.,  as  in  an  indictment  for  larceny.     The 

defendant  pleaded  not  guilty. 

Previous  to  the  case  being  called  on  for  trial, 

Alderson,  B.  (addressing  Kelly,  who  led  for  the  de- 
fendant, said), — There  is  an  objection  to  the  indictment  in 
this  case.  The  money  which  has  been  obtained  is  not 
laid  to  be  the  property  of  any  person,  which  it  ought  to 
be,  in  order  to  exclude  a  subsequent  indictment  for  larceny. 
It  would  be  impossible  to  plead  an  acquittal  or  conviction 
on  this  indictment  in  bar  to  a  prosecution  for  larceny,  under 
the  provisions  of  the  statute  (a).  I  suppose  you  would  not  be 

(a)  By  the  7  &  8  Geo.  4,  c.  29,  justice  frequently  arises  from  the 
s.  63,  recitiog  that  a  failure  of     subtle  distinction  between  larceny 
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disposed  to  take  any  objection  to  the  form  of  the  indict- 
ment* 

Kelly. — I  am  expressly  directed  not  to  take  any  techni- 
cal objection. 


1839. 


Rbgina 

0. 

Norton. 


Alderson,  B. — But  if  the  Court  see  that  the  indict- 
ment is  bad,  it  would  be  a  waste  of  valuable  time  to  go  on 
with  the  trial. 

C.  Phillips^  for  the  prosecution* — The  indictment  was 
drawn  by  a  gentleman  at  the  bar,  and  I  have  his  written 
opinion,  in  which  he  states,  that  he  did  not  consider  it 
necessary  to  state  it  to  be  the  money  of  Mr.  Yates,  as 
the  intention  was  alleged  to  be  to  defraud  Mr*  Yates* 


Alderson,  B.- 
Stat ute. 


-He  has    followed    the   words   of  the 


Williams,  J* — It  seems  to  me  it  is  quite  clear  that  the 
indictment  is  defective  on  the  ground  mentioned,  and  that 
there  should  be  some  statement  that  the  money  was  the 
property  of  the  person  whom  it  was  intended  to  defraud. 

CoLTMAN,  J*,  was  present,  but  did  not  make  any  ob- 
servation* 


and  fraud,  for  remedy  thereof  it 
is  enacted,  "  that  if  any  person 
shall,  by  ainf  false  pretence,  obtain 
from  any  other  person  any  chat- 
tel, money,  or  valuable  security, 
ivith'  intent  to  cheat  or  defraud 
any  person  of  the  same,  every 
such  offender  shall  be  guilty  of  a 
misdemeanor,  and  being  convict- 
ed thereof,  shall  be  liable,  at 
discretion  of  the  Court,  to  be 
transported  beyond  the  £eas  for 
the  term  of  seven  years,"  &c.  The 
statute  also  contains  this  proviso, 


*'  that  if  upon  the  trial  of  any  per- 
son indicted  for  such  misdemea- 
nor, it  shall  be  proved  that  he  ob- 
tained the  property  in  question  in 
any  such  manner  as  to  amount  in 
law  to  larceny,  he  shall  not  by 
reason  thereof  be  entitled  to  be 
acquitted  of  such  misdemeanor, 
and  no  such  indictment  shall  be 
removable  by  certiorari;  and  no 
person  tried  for  such  misdemeanor 
shall  be  liable  to  be  afterwards  pro^ 
secuted  for  larceny  upon  the  same 
facts" 
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KeUy. — ^Then  I  understand  your  Lordships,  ex  mere 
motu,  to  order  the  indictment  to  be  quashed. 

Alderson,  B. — We  order  it  to  be  quashed.    Perhaps 
this  will  be  the  best  termination  of  the  matter. 

Indictment  quashed. 

C.  Phillips,  and  Clarlson^  for  the  prosecutor. 

Kelly,  Humfretf,  Payne,  and  Chadmcke  Jones  for  the 
defendant. 

[Attomies— Fam,  snd  Norton.'] 

By  the  8tat.   7  Geo.  4,  c  64,  rant  the  panidunent  prescribed  by 

8.  21,  it  is  enacted,  "  that  where  the  statute,  if  it  describe  the  of- 

the  offence  charged  has  been  ere-  fence  in  the  words  of  the  statnte.** 

ated  by  any  stotute,  or  subjected  See  the  case  of  ife«  ▼.  Harri»,  ante, 

to  a  greater   degree  of  punish-  Vol.7»  p-416,  andthecaseswluch 

ment  by  any  statute,  the  indict-  follow  it,  relating  to  the  forgery 

ment  or  information  shaU,  after  of  Polish  notes. 
verdict,  be  held  sufficient  to  war- 
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COURT  OF  EXCHEQUER. 


Ac^oumed  Sittings  in  London  after  Triniiy  Term,  1837. 
ufore  lord  abinger,  c.  b. 

Smith  v.  Parsons. 
fm^  ^  June  27th. 

JL  HE  declaration  stated  in  substance,  that  in  considera-  The  declaration 

tion  that  the  plaintiff  would  give  the  defendant  a  horse,  |he*wi™Vof 

and  the  sum  of  2L,  the  defendant  agreed  to  sell  him  a  *  ^^^»  ^^^^ 

horse,  and  undertook  and  promised  that  the  horse  was  aot  undertook 

sound,  and  quiet  in  harness,  whereas  in  fact  it  was  not,  &c.  fhat  the'hona 

The  defendant  pleaded  only  that  he  did  not  undertake  '^"/JJJ"/^^^ 

and  promise  in  manner  and  form  as  the  plaintiff  had  al-  The  defendant 

,         ,  only  pleaded 

ieged.  that  he  did  not 

undertake  and 
promise  in 

A  witness  was  called  for  the  plaintiff,  who  stated  that  manner  and 
after  the  bargain  was  made,  and  when  the  plaintiff  was  eTide'noe  wai, 
about  to  take  away  the  horse  he  had  purchased  of  the  de-  JJi'Vid^d"'*" 
fendant,  he  said  to  him,  "I  suppose  you  warrant  it  ail  right,  *>»«*  ^^  horw 

was  §MIMO  IMO 

sound  and  quiet  to  drive ;"  to  which  the  defendant  replied,  qmes  in  <air$^ 
"  Yes,  it  is  all  right ;  I  warrant  it  perfectly  sound  and  quiet  SJJ^ihTt  tlie  ' 
in  all  respects."  dl^S^, 

and,  secondly, 

Payne^  for  the  defendant,  inquired  whether  his  Lord-  ant  could  njt,  ' 
ship  thought  the  warranty  proved  agreed  with  that  stated  S|J*][„y*e^*!*' 
in  the  declaration.  <ien««  tending  to 

shew  that  the 
horse  was  not 

Lord  Abinger,  C.  B.— Yes ;  I  think  it  does.    The  ''"•*'''"'*• 
warranty  proved  is,  that  the  horse  was  sound  and  quiet 
in  all  respects^  and  that  includes  the  being  quiet  in  bar* 
ness. 


Smith 

V. 

Parsomii. 
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Payne  then  proposed  to  call  witnesses,  to  shew  that  the 
plaintiff  himself  had  injured  the  horse,  and  that  it  was  not 
unsound  at  the  time  of  the  sale. 

Lord  AbingeRi  C.  B.,  was  of  opinion  that  the  plea  did 
not  put  in  issue  the  question  of  soundness,  and  therefore 
that  the  evidence  was  not  admbsible  (a). 

Verdict  for  the  plaintiff;  damages  8/. 

/?.  Gurnet/f  for  the  plaintiff. 

Payne,  for  the  defendant. 

lAiiomeB^Ashleif,  and  FitMpafrick.^ 

(a)  His  Lordship,  at  first,  was  and  not  the  agreement  which  was 

inclined  to  think  that  the  pltuntiff  the  consideration  for  it.    See  De 

was  bound  to  sfive  evidence  of  the  Pinna  y.  Polhill,  ante,  p.  7S,  and 

delivery  of  the  horse,  and  the  the  cases  there  referred  to;  and 

payment  of  the  2/.;    but  after-  the  case  of  Hemming  v.  Parry, 

wards  was  of  opinion  that  the  ante,  Vol.  6,  p.  680. 
plea  only  traversed  the  promise, 


PiRis  and  Others  v.  Steele. 

The  great  ob-  xjLSSUMPSIT  on  a  policy  of  insurance,  dated  February 

o?in8uranee^on  ^^th,  1835,  On  the  ship  Augusta  Jessie.     The  policy  was 

demnify  thew'.  *  ^™®  poHcy  for  onc  year,  and  the  loss  was  stated  in  the 

mred,  and  the  declaration  to  be  a  partial  loss  by  perils  of  the  seas.    Plea ; 

supposed  rule         iii../r.tV,  .. 

of  deducting  that  the  plamtitt  had  sustained  no  greater  damage  than 
fo"r'o{d!'ilir  19'-  8*-  H^'  Replication,  that  the  plaintiffs  had  sus- 
the  first  voyage,  tained  greater  dnmaee. 

has  grown  up  ^  ®  ^ 

to  prevent  con*        It  was  opened  by  Sir  F.  Pollock,  for  the  plaintiffs,  that 
ThequesUon,  the  Only  question  in  this  case  was,  whether  the  defend- 

whether  a  ship 

is  on  her  first 

▼oyige,  is  not  determined  by  the  policy. 

It  seems  that  it  would  be  better  that  a  time,  depending  on  tlie  age  of  the  ship,  should  be  speci- 
fied in  the  policy  as  the  time  from  which  the  deduction  of  one-third  new  for  old  should  take 
place,  instead  of  its  depending  on  the  first  voyage. 


TRINITY  TERM,  7  WILL.  IV.— EXCH.  201 

ant  was  entitled  to  make  the  deduction  one-third  new  for  1837- 
old,  according  to  the  usage  at  Lloyd's,  on  the  ground  that 
the  ship,  at  the  time  of  the  sustaining  of  the  injury,  was 
not  on  her  first  voyage.  The  ship,  as  appeared  by  her 
articles,  was  bound  on  a  voyage  from  England  to  Hobart's 
Town,  Van  Diemen's  Land,  Australia,  or  any  other  port 
in  India,  till  her  arrival  in  England.  She  had  a  govern- 
ment charter  to  take  convicts  to  Van  Diemen's  Land,  and 
having  done  so,  and  being  unable  to  procure  a  homeward 
cargo,  she  proceeded  to  Madras,  and  there  procured  a 
cargo,  and  when  near  the  Cape  of  Good  Hope,  on  her 
way  back  to  England,  she  sustained  the  injury  upon  which 
the  present  action  was  brought.  Upon  these  facts  he  sub- 
mitted that  the  ship  was  at  that  time  on  her  first  voyage. 
It  had  been  said  by  some,  that  the  question  whether  a 
vessel  was  on  her  first  voyage  or  not  depended  on  the 
policy. 

Lord  Abinoer,  C.  B. — It  cannot  depend  on  tiie  policy* 

Sir  F.  Pollock. — The  only  rule  respecting  what  is  a 
first  voyage,  which  will  bear  inquiry,  is  this:  the  first 
voyage  is  the  first  time  that  a  ship  leaves  her  port  till 
she  comes  back  to  it  again,  if  she  leaves  with  an  animus 
revertendi.  If  you  dispatch  your  vessel  on  a  voyage,  and 
engage  sailors  for  a  voyage  out  and  home,  although  that 
voyage  may  be  broken  into  separate  portions,  it  will  be  all 
one  voyage.  Captain  Cook's  first  voyage  and  Captain 
Cook's  second  voyage  are  delineated  on  every  terrestrial 
globe,  and  each  comprises  the  entire  voyage  out  and 
home.  It  would  be  shewn  that  the  captain  of  the  Au- 
gusta Jessie  was  offered  a  valuable  China  cargo,  but  re* 
fused  it,  as  he  was  bound  by  his  articles  for  a  voyage  out 
and  home. 

The  deposition  of  Captain  Edinburgh  was'  read :  he 
stated  that  the  voyage  was  a  voyage  out  and  home,  and 
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1837.  that  having  taken  the  convicts  to  Hobart's  Town,  he 
proceeded  to  Madras,  and  was  offered  China  freight, 
which  would  have  amounted  to  20,000/.,  but  he  refused 
it,  and  having  obtained  a  homeward  cargo  at  Madras, 
the  ship  met  with  the  accident  in  Table  Bay.  In  his 
cross-examination  he  said,  that  the  outward  voyage  end- 
ed at  Hobart  Town, — that  the  vessel  was  built  at  Sun- 
derland and  brought  coals  to  London,  she  then  having 
neither  a  register  nor  a  name,  and  that  she  was  brought 
to  London  for  sale* 

The  ship's  articles  were  put  in ;  they  were  to  the  effect 
stated  by  Sir  F.  Pollock  in  his  opening. 

On  the  part  of  the  plaintiff^  several  eminent  ship-owners 
were  called.  Mr.  Old  said,  ^*  The  policy  being  one  or  the 
charter-party  being  one,  makes  no  difference  as  to  the 
deduction  of  one-third  new  for  old.  A  voyage  means  the 
voyage  out  and  home,  whether  long  or  short.  This 
voyage  to  Hobart  Town  and  back  is  all  one  voyage ;  the 
voyage  out  is  only  a  passage,  and  it  is  not  a  voyage  till  the 
ship  comes  back."  In  his  cross-examination  he  said,  **  The 
Marine  Insurance  Society  deduct  no  thirds  unless  the 
ship  is  eighteen  months  old. 

Lord  Abimger,  C.  B. — That  is  the  most  sensible  rule. 
It  is  much  more  certain  than  the  rule  of  the  first  voyage, 
which  may  be  either  very  long  or  very  short. 

Mr.  Nichols  said,  "  The  first  voyage  is  sailing  from  a 
port  in  Great  Britain  and  coming  back  to  Great  Britain 
again,  provided  that  the  ship  is  not  on  a  fishing  voyage  or 
an  indefinite  voyage.  Out  and  home  is  one  voyage,  if  not 
very  long.  I  think,  if  it  came  within  two  years,  it  would 
be  one  voyage." 

Mr.  Ward  stated  the  usage  to  be,  that  no  deductions 
should  be  made  within  the  first  voyage,  however  long,  or 
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within  a  year  of  the  kunch  of  the  vessel,  if  she  goes  short 
trips. 

For  the  defendant  witnesses  were  called,  with  a  view  of 
shewing  that  after  the  ship  Augusta  Jesaie  left  Hobart's 
Town,  she  was  on  her  second  voyage. 

Mr.  Powell  saidi  ''  Every  time  a  ship  carried  freight  it 
was  con8i4ered  one  voyage,  till  the  decision  of  the  case  of 
Femoick  v.  Robinson  (a),  and  after  that  we  yielded  to  that 
case.  I  consider  that,  if  there  is  a  separate  policyj  it  is  a 
separate  voyage." 

Mr.  Richards  said, ''  I  am  a  taker  of  averages,  I  should 
say  that  this  ship  was  on  her  second  voyage.  I  consider 
the  homeward  voyage  as  the  second.  If  a  ship  has 
earned  freight,  I  consider  that  any  subsequent  sailing  is  the 
commencement  of  a  second  voyage.  A  ship  going  from 
her  place  of  building  in  ballast  to  fetch  a  cargo,  I  should 
consider  no  voyage.  In  the  West  India  trade,  out  and 
home  is  one  voyage,  as  the  object  is  to  bring  the  cargo 
home.  Policies  and  charter-parties  have  nothing  to  do 
with  this  question.  If  a  ship  in  going  out  earned  but 
small  freight,  \  ifiight  consider  out  and  home  as  one 
voyage;  but  if  she  carried  out  a  full  cargo,  and  earned 
full  freight  on  her  voyage  out,  that  would  be  one  voyage.** 

Several  other  witnesses,  much  conversitpt  with  ship  iq- 
surances,  stated  that,  on  the  earning  of  freigl^t,  the  firs( 
voyage  iy^s  ^t  an  epd* 

Sir  F.  Pollock f  in  reply. — A  policy  of  insuranice  is  a  con- 
tract of  indemnity,  which  is  not  to  be  put  fiside  by  any 
rule  not  as  plain  as  that  which  makes  a  bill  payable  after 
thve^  days'  grace. 

(a)  AnteiVol.3,p.32d. 
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1837.  Lord  Abinger,  C.  B. — The  great  object  of  a  policy  of 

insurance  is  to  indemnify  the  assured,  and  this  supposed 
rule  of  one-third  new  for  old  has  grown  up  to  escape  con- 
troversy. The  question  is,  what  is  the  first  voyage  ?  The 
merchants  understand  it  one  way,  the  underwriters  an- 
other, and  the  witnesses  disagree  about  it.  It  would  be 
much  better  to  have  a  time  specified  in  the  policy,  depend- 
ing on  the  age  of  the  ship.  In  coming  near  the  time,  it 
might  occasionally  work  some  hardship,  but  it  would  pre- 
vent litigation.  I  confess  I  cannot  subscribe  to  the  doc- 
trine of  the  policy  determining  it. 

Verdict  for  the  plaintiffs. 

Sir  F.  Pollock f  and  R.  V.  Richards,  for  the  plaintiffs. 

Campbell,  A.  G.,  and  Maule,  for  the  defendants. 

[Attomies— i2.  Ellis,  and  Andenon  if  Co.l 


Adjourned  Sittings   at    Westminster  after  Michaelmas 
Term,  1837. 

BEFORE  LORD  ABINGER,  C.  B. 


Huxley  v.  0*Conxor. 

Nov.  29M.  ^j 

A  paper  signed  U  SE  and  occupation,  with  counts  for  goods  sold,  money 

dant  was^n°^e  ^^^^9  &"<!  on  an  account  stated.     Plea,  non-assumpsit. 

"m'^^H  ^rih*'  ^"  ^^®  P*''  ^^  '^®  plaintiff  it  was  proposed  to  put  in  an 

plaintiff]  has  unstamped  paper,  signed  by  the  defendant,  which  was  in 

advanced  me  ^i      r  ii       •        /• 

I2t,  on  furai-  the  following  form  :— 

!eJ^toWm"at  "  ^^^  ^'^^  l^^C.    Mr.  Huxley  has  advanced  me  12/., 

Stratford:"—  qu  fumiture,  &c,,  delivered  to  him  at  Stratford. 

Held,  Uiat  tbit  ,.  _.    ^.^ 

did  not  require  "  T.  O  Connor. 

a  stamp. 


fi 


Kelly,  for  the  defendant. — I  submit  that  this   paper 
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should  bear  a  receipt  stamp,  as  it  is  substantially  a  re-         1837- 
ceipt  for  12L 

Lord  Abinger,  C.  B. — Not  so ;  it  is  merely  an  acknow- 
ledgment that  money  has  been  advanced  on  a  pledge  of 
furniture. 

The  paper  was  read. 

Verdict  for  the  plaintiff. 

Channelly  for  the  plaintiff. 
Kelly,  for  the  defendant. 

[Attomiea — Bradley^  and  Watton.'} 


Lawes  9.  Eastmure. 
.  Nov.  30th. 

Assumpsit  to  recover  si/.  9s.  lOd,  for  one   year's  inanactionona 

board  and  lodging  and  tuition  of  two  of  the  defendant's  bUij^wUh'^piea 
children.     Pleas,  except  as  to  all  but  50/.,  first,  non-as*  ofaei-offror 

'  *  '  '  money  had  and 

sumpsit;  second,  payment;  and  third,  a  set-off  for  money  received,  it  was 
had  and  received;  and  as  to  the  sum  of  50/.,  a  plea  of  part  of  the  de- 
payment  into  Court,  and  that  the  plaintiff  had  sustained  Jrf^etTof  h*^^ 
no  greater  damages.     The  plaintiff  joined  issue  on  the  (""cc  ?«*^) 

had  paid  former 

first  three  pleas,  and  to  the  fourth  replied  that  she  had  achooi  account! 
sustained  greater  damages.  defel!da"t*o 

The  case  on  the  part  of  the  plaintiff  was  proved  by  an  ^^e  plaintiff, 

admission.  those  accounts 

had  paid  over- 
charts,  of 

It  was  opened  by  Chadwiclce  Jones,  for  the  defendant,  7'*!5**  '*"«  ^*- 

*  •'  '  '   fendant  now 

that  the  defendant  was  a  captain  in  the  Eai^t  India  Com-  meant  to  avail 

>  .  ...         1111         ...         1  .,  ,  himself  on  his 

pany  s  service,  and  that  he  had   placed  his  children  at  plea:— i^sw, 
the  plaintiff's  school  in  the  year  1833,  and  that  the  bills  leScJ o/ftiud,' 
which  had  been  paid  to  the  defendant  for  their  education  the  settled  ac- 

-  1  •  1     1  counts  could 

between  that  time  and  the  present  had  been  paid  by  a  not  be  opened. 
friend  of  the  defendant,  who  was  not  aware  of  any  specific 


0U 

Babtmubk. 
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1837.        agreement  between  the  parties ;  and  it  would  be  shewn  that 
"^    "      on  the  payment  of  those  bills  overcharges  had  been  paid 
to  the  plaintiff,  of  which  the  defendant  now  wished  to 
avail  himself  on  his  plea  of  set-off  for  money  had  and  re- 
ceived (a). 

Kelly,  and  Theobald,  for  the  plaintiff,  objected  that,  as 
there  was  no  fraud  on  the  part  of  the  plaintiff,  these  ac- 
counts could  not  be  re-opened. 

Lord  Abinger,  C.  B. — Mr.  Jones  may  call  (he  person 
who  made  the  payments,  to  prove  what  passed  at  the 
time.  -"  .  • 

Chadwicke  Jones. — ^That  cannot  be  done,  because  he  is 
dead. 

Lord  Abinoer,  C.  B. — In  the  absence  of  fraud  I  think 
that  the  accounts  cannot  be  opened. 

Verdict  for  the  plaintiff. 
KeUy,  and  Theobald^  for  the  plaintiff. 
Chadwicke  Jones,  for  the  defendant. 

LAttornie»-^.  B.  MUUy  and  Nannan  ^  iL]  ] 


In  the  ensuing  Term,  Chadwicke  Jones  applied  for  a 
new  trial,  but  the  Court  refused  a  rule. 


(a)  See  the  [case  of  Humter  t.  Comtteu  of  BerMey,  ante,  Vol.  7»  P* 
413. 
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1837. 
Adjourned  Sittings  in  London  after  Michctelmas  Term. 

BEFORE  LORD  AB1NGER|  C.  B. 

Brind  r.  Dale. 

Assumpsit.  The  declBration  stated  that  the  de-  Sembie,  that  a 
fendant  waa  a  cominon  carrier  of  goods  and  chattelsi  in  whose  caru  ply 
and  bj  a  certain  cart,  from  diyers  places  to  divers  other  [he^'4rft*and 
places;  and  that  the  plaintiff  caused  to  be  delivered  to  the  who  lets  them  by 

*  ,  .  i/'./..i\     *^®  hour,  day, 

defendant,  as  such  carrier,  certain  goods  (specifying  (hem;,  or  job,  is  not  a 
to  be  taken  care  of  and  safely  carried  from  Nicholson's  ^^^^nan^' 
Wharf  to  Brooks's  Wharf,  and  to  be  there  delivered  ;  and  ^^^  "  »«* » 

common  carrier, 

that  in  consideration  thereof^  and  of  certain  reward,  the  agree  to  carry 
defendant  promised  to  take  care  of  the  goods,  and  to  he^ereby"^^' 
carry  them.    And  although  the  defendant,  as  such  carrier,  ^d**i<^eT'''* 
had  and  received  the  said  goods  and  chattels  for  the  pur-  anting  from  the 

f  •  1  1       »   i»      1  '■.!.,  negligence  of 

pose  aforesaid,  yet  the  defendant,  not  regarding  his  duty  hiiownser- 

as  such  carrier,  nor  his  said  promise,  hath  not  taken  care  h^u  not^iuwe 

of  the  goods,  nor  safely  carried  them,  but  so  negligently  [jjJJ°^  ^***J  ^^ 

behaved  and  ooadueted  himself  that  the  goods  were  lost,  any  taking  by 

Pleas  (a) » first,  that  the  defendant  was  not  nor  is  a  common  owner  accompa- 

nies  the  goods 
to  take  care  of 
them,  and  was  himself  guilty  of  negligence. 
If  goods  be  delivered  to  A.,  under  a  contract  that  the  owner  should  go  with  them,  and  take  care 
of  them»  that  is  not  a  delivery  of  the  goods  td  A,,  a»  s  common  carrier. 

(a)  As  the  foroi  of  the  pleas  tiff  did  not  (tause  to  be  deliversd 

may  be  'useful  in  praotice,    we  to  the  said  defendant,  as  a  comw 

have  anbJcHBedthem.  mon  carrier  as  in  the  said  deda- 

1st  Plea^^That  he  the  said  de»  ration  mealftoaed,  Ihesaid  goods 

fendant  was  not,  nor  is  he,  acorn*  and  chattels  in  the  sud  ddclaration 

mon  carrier  of  goods  and  chattels  mentioned,  or  any  or  either  of 

in  and  by  the  said  supposed  eart  them,  or  any  part  thereof,  to  be 

in  the  sud  declaration  mentioned  taken  care  of  and  safely  and  se- 

in  manafls  and  form  as  the  sud  curely  carried,  and  eonv^ed  by 

pUdatiff  hath  above  alleged^  and  the  said  defendant  as  snefa  carrier 

of  this  he  the  add  defendant  puts  as  in  the  8«d  declaration  men- 

lumself  upon  the  cotmtry,  &c.  tioned^and  to  he  safely  and  securely 

2nd  Plea.— That  the  said  plain-  deUvered  by  the  defendant  for  the 
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1837.  carrier  of  goods  and  chattels.  Secondlyi  that  the  said 
plaintiff  did  not  cause  to  be  delivered  to  the  said  de- 
fendant,  as  a  common  carrier,  the  goods,  or  any  of  them, 
to  be  taken  care  of,  carried,  and  delivered,  nor  did  the 
defendant,  as  such  carrier,  have  and  receive  the  goods 
and  chattels,  or  any  of  them.  Thirds  non-assumpsit. 
Fourth,  that  the  said  supposed  goods  did  not,  by  or 
through  the  negligence  of  the  defendant  or  his  servant, 
become  lost  to  the  plaintiff.  There  was  a  fifth  plea,  that  it 
was  a  part  of  the  contract  that  the  plaintiff  should  ac- 
company the  cart  and  protect  the  goods ;  but  this  plea 
was  held  bad  on  special  demurrer,  as  amounting  to  the 
general  issue  {a). 

It  appeared  that  the  plaintiff,  who  had  resided  at  Rams- 
gate,  but  was  quitting  his  residence,  had,  about  the  begin- 
ning of  November,  18S6,  sent  up  several  packages  by  a 
steamer  to  Nicholson's  Wharf;  and  that  on  the  4th  of  that 
month,  he  had  himself  come  up  by  another  steamer,  with 
other  packages,  to  Fresh-Wharf.  It  further  appeared 
that  at  about  six  o'clock  in  the  evening  of  that  day,  the 
plaintiff  wishing  to  have  the  packages  carried  from  both 
these  wharfs  to  Brooks's  Wharf,  he  went  to  a  stand  of 
carts  in  Thames-street,  at  which  a  cart  of  the  defendant 
was  plying  for  hire.     It  also  appeared  that  the  defendant 

plainUff,  nor  did  the  8«d  defend-  orthrough  the  negligence,  careless- 
ant,  as  snch  carrier  as  in  the  said  ness,  or  improper  conduct  of  the 
declaration  mentioned,  have  and  said  defendant  or  his  servant  in 
receive  the  sud  goods  and  chat-  that  behalf,  become,  nor  were  the 
tela,  or  any  or  either  of  them,  or  same,  or  any  part  thereof,  lost  to 
any  part  thereof,  in  manner  and  the  said  plaintiff  in  manner  and 
form  as  the  said  plaintiff  hath  form  as  the  sud  plaintiff  hath 
above  alleged;  and  of  this  the  above  alleged, and  of  this  the  said 
said  defendant  puts  himself  upon  defendant  puu  himself  upon  the 
the  country,  &c.  country,  &c. 

4th  Plea^ — ^That  the  said  sup-         (a)  For  the  report  of  the  argn- 

posed  trunk,  with  the  said  sup-  ment  on  that  demurrer,  see  the 

posed  goods  and  chattels  in  the  case  of  BrindY.  Dak,  2  M.  &  W. 

said  declaration   mentioned,  did  775. 
not,  nor  did  any  part  thereof,  by 
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was  an  owner  of  thirty  or  forty  carts,  which  were  in  the 
habit  of  standing  near  the  wharfs,  ready  to  be  hired  by 
any  person  who  chose  to  engage  them,  either  by  the  hour, 
day,  or  job,  the  defendant  being  what  is  called  a  town 
carman.  It  was  proved  that  on  the  arrival  of  the  cart  at 
Brooks's  Wharf  one  of  the  packages  was  missing. 

C.  Cresstvell,  for  the  defendant. — I  submit  that  the  plain- 
tiff* must  be*  nonsuited.  It  is  neither  made  out  that  the 
defendant  is  a  common  carrier,  nor  that  the  goods  were 
delivered  to  him  as  such.  The  defendant  lets  out  carts 
for  hire ;  and  a  common  carrier  is  one  who  for  hire  and 
reward  takes  goods  from  town  to  town,  and  who  is  by  law 
bound  to  take  any  goods  offered  to  him  to  carry,  if  his 
cart  is  not  full. 

Lord  Abinoer,  C.  B. — I  am  inclined  to  agree  with  you 
that  the  defendant  is  not  a  common  carrier.  Still,  if  I  were 
to  allow  the  plaintiff^  to  amend  the  declaration  by  stating 
that  the  defendant  for  hire  agreed  to  convey  these  goods, 
he  would  then  be  liable  for  the  loss  of  them,  if  it  occurred 
from  the  negligence  of  his  own  servants.  I  should  say 
that  this  was  a  contract  by  the  defendant  to  carry,  safely 
and  securely^  as  far  as  regards  the  neglect  of  himself  and 
his  servant)  but  not  to  insure  the  safety  of  the  goods  at 
all  events. 

ThesigCTf  for  the  plaintiff*. — I  submit  that  on  this  evi- 
dence the  defendant  is  a  common  carrier. 

Lord  Abinoer,  C.  B. — I  think  not ;  but  the  case  had 
better  proceed. 

C.  Cresswellf  for  the  defendant. — There  is  a  great  dif- 
ference between  a  common  carrier  and  a  town  carman. 
The  carrier  is  bound  to  deliver  safely,  and  however  care- 
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1837.  ful  he  may  be,  he  is  liable  for  any  loss  that  occurs.  But 
a  person  letting  out  carts  for  hire  is  not  responsible  for 
the  safety  of  the  goods,  if  he  and  his  servants  exercise 
ordinary  care  and  diligence.  If  his  servants  are  negligent, 
he  is  no  doubt  liable  ;  but  if  there  be  no  negligence  on  his 
part,  or  on  that  of  his  servants,  he  is  not  so.  It  will  be 
shewn  not  only  that  there  was  no  negligence  on  the  part 
of  the  defendant's  servants,  but  that  it  was  actually  ar- 
ranged that,  as  the  driver  of  the  cart  was  obliged  to  be 
at  the  head  of  his  horse,  the  plaintiff  should  go  with  the 
cart,  and  see  that  no  one  took  away  any  of  the  packages. 

It  was  proved  by  the  defendant's  foreman  that  the 
plaintiff  hired  the  cart  as  it  was  plying  in  Thames-street, 
at  about  six  o'clock  in  the  evening ;  and  that  at  the  time 
of  the  hiring,  the  driver  said  to  the  plaintiff,  ''  You  are 
going  with  the  cart?"  and  the  plaintiff  replied,  ''Yes.*' 
And  on  the  driver  saying  to  the  plaintiff,  "  Don't  you 
leave  me ;  I  cannot  leave  the  horse  to  look  after  the  goods,'* 
the  plaintiff  said,  ''  I  shall  go  along  with  you,  to  look  after 
the  goods.'*  The  driver  of  the  cart  also  proved  that  be 
walked  at  the  head  of  the  horse  all  the  way  to  Brooks's 
Wharf,  supposing  that  the  plaintiff  was  following  the  cart, 
and  watching  the  packages ;  but  that  on  their  arriving  at 
Brooks's  Wharf,  one  package  was  missing. 

Thesiger  cited  the  case  of  Robinson  v.  Dunmore  (a). 

W.  H.  Watson^  for  the  defendant. — That  case  was  upon 
a  special  warranty* 

{a)  2  B.  &  P.  416.  In  that  case  own  serrants  in  B.'s  cart  to  look 

it  was  held,  that  if  A.  send  goods  after  them;  and  Ckambre,  J.,  said, 

by  B.,  who  takes  them  for  him,  <<  The  defendant  is  not  a  common 

and  says,  "  I  mil  warrant  they  carrier  by  trade,  but  has  put  him- 

shall  go  safe,*'  B.  is  liable  for  any  self  into  the  situation  of  a  com- 

damage  sustuned  by  the  goods,  mon   carrier   by   his  particular 

notwithstanding  A.  sent  one  of  his  warranty.'* 
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ThesigeTf  in  reply. — If  the  defendant's  servant  was 
guilty  of  negligence,  the  defendant  will  be  liable,  even 
though  the  plaintiff  did  agree  to  watch  the  goods.  I  con- 
tend furtber,  that  the  defendant  is  a  common  carrier.  He 
is  the  owner  of  a  great  number  of  carts,  which  ply  at  par- 
ticular stations,  to  convey  goods  from  one  place  to  another. 
I  submit  that  he  is  as  much  a  carrier  as  a  person  who 
agrees  to  carry  from  London  to  Hounslow.  I  submit, 
also,  that  unless  it  was  stipulated  in  the  agreement  ibr  the 
hiring  of  the  cart,  that  the  goods  should  not  be  put  into  the 
custody  of  the  defendant's  servant,  but  should,  though  in 
the  cart  of  the  defendant,  be  still  in  the  custody  of  the 
plaintiff,  the  verdict  must  be  for  the  plaintiff. 

Lord  Abinoer,  C.  B.,  in  summing  up.*— The  first  ob- 
jection that  the  defendant  makes  to  the  plaintiff's  recover- 
ing in  this  action  is,  that  he  is  not  a  common  carrier.  My 
opinion  is,  that  the  defendant  is  not  a  common  carrier ; 
and,  if  necessary,  I  will  give  leave  to  move  to  enter  a  non- 
suit on  that  point.  The  next  question  is,  whether  the 
plaintiff  delivered  these  goods  to  the  defendant  as  a  com- 
mon carrier.  Now,  a  common  carrier  is  in  the  nature 
of  an  insurer,  and  if  he  carries  without  any  qualification 
of  his  liability,  he  becomes  an  insurer  against  all  but  fire, 
tempest,  and  the  king's  enemies,  and  he  insures  against 
thieves,  and  the  frauds  of  his  own  servants.  Still,  there 
are  cases  in  which,  although  a  person  is  not  a  common 
carrier,  he  is  liable  for  the  neglect  of  his  own  servants. 
I  take  it  that  if  a  man  agrees  to  carry  goods  for  hire, 
although  not  a  common  carrier,  he  thereby  agrees  to  make 
good  losses  arising  from  the  negligence  of  his  own  servants, 
although  he  would  not  be  liable  for  losses  by  thieves,  or 
by  any  taking  by  force  ;  or  if  the  owner  accompanies  the 
goods,  to  take  care  of  them,  and  was  himself  guilty  of 
negligence,  for  it  is  a  rule  of  law  that  a  party  cannot  re- 
cover, if  his  own  negligence  was  as  much  the  cause  of 
the  loss  as  that  of  the  defendant.    It  appears  that  the  de^ 
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1837.  fendant  lets  out  carts,  which  ply  at  different  stands;  and 
ifi  when  this  cart  was  let,  the  plaintiff  agreed  to  go  with 
the  goods,  and  watch  them,  it  is  manifest  that  he  did  not 
rely  solely  on  the  defendant's  servant.  There  is  only 
one  horse,  and  one  man,  who  must  be  at  the  head  of  the 
horse.  You  will  therefore  say  whether  the  goods  were 
delivered  to  the  plaintiff  as  a  common  carrier,  or  whether 
the  circumstances  do  not  shew  that  the  goods  were  put 
into  the  cart  under  a  modified  contract  that  the  plaintiff 
should  go  with  them,  and  take  care  of  them.  If  you 
think  that  they  were  delivered  under  such  modified  con- 
tract, your  verdict  on  the  second  issue  ought  to  be  for  the 
defendant.  The  next  question  is,  whether  the  goods 
were  lost  by  the  negligence  of  the  defendant's  servant. 
If  there  was  negligence,  that  must  be  proved  by  the 
plaintiff;  and  so  far  from  that,  the  servant  kept  at  the 
head  of  his  horse,  and  never  left  it ;  and  I  do  not  see 
what  he  could  have  done  more  than  he  did.  If  you  think 
that  there  was  no  negligence  in  the  defendant's  servant, 
or  that  the  negligence  of  the  plaintiff  himself  contributed 
to  the  loss,  you  will  find  a  verdict  on  the  fourth  issue  for 
the  defendant. 

A  Juror. — My  Lord,  does  the  agreement  to  go  with  the 
goods  exonerate  the  carman  ? 

Lord  Abinoer,  C.  B. — I  give  you  no  direction  in  point 
of  law,  but  I  put  it  to  you  as  a  question  of  fact — Did  the 
defendant  take  the  goods  as  a  common  carrier? 

Verdict  for  the  defendant  on  the  second  and 
fourth  pleas,  and  the  jury  discharged  as  to 
the  remaining  issues. 

Lord  Abinobr,  C.  B. — ^I  think  the  defendant  is  not 
a  common  carrier  (a). 

(•)  Id  the  case  of  Symt  v.  Chaplin,     ner  could  not  avtil  himself  of  the 
1 N.  &  P.  129,it  was  held  that  a  car-     defence  under  the  Carrier's  Act, 
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Thesiger^  and  Barsiow,  for  the  plaintiff. 

Cresswell,  and  W.  H.  Watson^  for  the  defendant. 
[Attoniies — Windtor,  and  Leigh.'} 

11  Geo.  4  &  1  Will.  4,  c.  68,  that  present  case  was,  that  the  defend- 
an  article  was  above  10/.  in  value,  ant,  not  conceiving  himself  to  be 
unless  it  was  specially  pleaded,  a  carrier,  had  not  affixed  the  notice 
We  believe  that  the  reason  why  in  his  booking  office,  which  is  re- 
there  was  DO  such  defence  in  the  quired  by  sect.  '2  of  the  act. 


COURT  OF  QUEEN'S  BENCH. 

♦    ■ 
Second  Sittings  atWesiminster  in  Michaelmas  Term,  1837« 

BEFORE  MR.  JUSTICE  LTTTLEDALE. 


Woodman  t.  Gist,  Esq. 

v/ASE  against  the  defendant,  as  sheriff  of  Gloucester-  Aaheririofi- 
shire.  The  first  count  of  the  declaration  stated,  that  Sa-  TpartJ  w7'" 
muel  Pegler  and  James  Peeler  were  indebted  to  the  plain-  b^i*Wc  capjai, 

®  °  ^  *^  li  not  bound  to 

tiffin  the  sum  of  69/.  15^.,  and  that  the  plaintiff  sued  out  receive  the 

n         •  •  1  1 «  1  I       1    <•      1  anaount  of  debt 

a  writ  of  capias  against  them,  directed  to  the  defendant,  and  coats  in- 

and  marked  for  bail;  that  this  writ  was  directed  to  the  IX'bu'tJhe 

defendant,   who  arrested  S.  P.  and  J.  P.,  and  voluntarily  feceivei  it  be 

suffered  them  to  escape.     ::)econd  count,  that  S.  P.  and  halfoftbe 

J.  P.  were  indebted  to  the  plaintiff,  and  that  a  writ  of  ca-  Jheriffii^iabie 

pias  was  sued  out  and  delivered  to  the  defendant;  that  ^^'.'^Ji**** 

S.  P.  and  J.  P.  were  arrested  on  it,  as  in  the  first  count     Sembu,  that 

mentioned,  and  that  the  said  S.  P.  and  J.  P.  paid  into  the  bound  to  re- 
turn a  bailable 
writ  of  capiai  immediately,  or  within  a  reaaonable  time  after  he  has  executed  it,  without  being 
mlcd  to  do  so,  although  he  would  not  be  in  contempt  till  after  he  has  been  so  ruled ;  therefore, 
where  on  an  issue  whether  the  sheriff  had  returned  the  writ  "according  to  the  exigency  thereof,"  it 
appeared  that  the  party  was  arrested  in  August,  and  the  sheriff  did  not  make  any  return  of  the 
writ  till  October,  (he  being  then  ruled  to  do  so),  the  Judge  directed  the  jury  to  find  that  the 
sheriff  had  not  returned  the  writ  '*  according  to  the  exigency  thereof." 
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hands  of  the  defendant*  as  such  sheriff,  the  sum  of 
731.  19s,f  being  the  amount  of  the  debt  and  costs  in  the 
said  action,  and  were  suffered  to  go  at  large ;  and  there- 
upon it  became  and  was  the  duty  of  the  defendant,  as 
sheriff,  immediately  after  the  execution  of  the  writ^  to  have 
returned  it,  together  with  the  manner  in  which  he  had  so 
executed  it ;  yet  the  defendant,  not  regarding  his  duty» 
did  not  nor  would,  immediately  after  tlie  execution  of  the 
writ,  return  the  same,  but  neglected  so  to  do ;  and  that  the 
plaintiff,  not  knowing  that  the  writ  had  been  executed, 
sued  out  another  writ  directed  to  the  sheriff  of  North- 
amptonshire, upon  which  S.  P.  and  J.  P.  made  a  deposit 
in  lieu  of  bail,  and  the  plaintiff  was  put  to  expense  in  and 
about  suing  out  the  second  writ. 

Pleas  Co  the  first  count — that  after  the  escape  in  the 
first  count  mentioned  the  plaintiff  sued  out  a  writ  of  capias, 
directed  to  the  sheriff  of  Northamptonshire,  on  which 
S.  P.  and  J.  P.  were  arrested,  and  that  the  plaintiff,  well 
knowing  the  premises,  authorized  the  sheriff  of  North- 
amptonshire to  discharge  them  without  bail  and  without 
deposit,  and  that  he  did  so,  and  that  so  the  plaintiff  sus- 
tained the  damages  in  the  first  count  mentioned. 

Second  plea  to  the  second  count — that  after  S.  P.  and 
J.  P.  had  made  deposit  with  the  sheriff  of  Northampton- 
shire, the  plaintiff,  knowing  the  premises,  of  his  own  wrong 
caused  the  sheriff  of  Northamptonshire  to  return  the  de- 
posit to  S.  P*  and  J.  P.,  and  that  the  plaintiff  sustained 
the  damages  in  the  second  count  mentioned  of  his  own 
default. 

Third  plea  to  the  second  count — that  S.  P.  and  J.  P. 
**  did  not  pay  into  the  hands  of  the  defendant  the  sum  of 
money  ni  the  second  count  mentioned  in  manner  and  form" 
&C.,  (concluding  to  the  country). 

Fourth  plea  to  the  second  count — ^that  the  defendant 
*'  did  return  the  said  writ  of  capias  to  him  directed  as  afore- 
said, together  with  the  manner  in  which  he  had  executed 
the  same,  to  the  said  Court  of  our  said  Lord  the  King« 
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before  the  King  himselFi  according  to  the  exigency  thereof, 
and  this  he,  the  said  defendant,  is  ready  to  verify/'  &c. 

Replication  to  the  first  and  second  pleas — de  injuria ; 
to  the  third — a  similiter;  and  to  the  fourth — "  that  the 
defendant  did  not  return  the  said  writ  of  capias,  accord* 
ing  to  the  exigency  thereof,  in  manner  and  form/*  &c.  (con- 
cluding to  the  country). 

It  appeared  that  on  the  16th  of  July,  1836,  a  bailable 
writ  of  capias  was  issued,  directed  to  the  sheriff  of  Glou* 
cestershire,  to  take  Samuel  Pegler  and  James  Pegler  on 
the  suit  of  the  plaintiff. 

The  writ  was  endorsed — "The  plaintiff  claims  69^  15«. 
debt,  and  4/.  4fS.  costs/' 

A  letter  from  an  officer  of  the  defendant,  named  Guy, 
to  whom  the  warrant  on  this  writ  was  directed,  was  put 
in.  It  was  addressed  to  Mr.  Branscombe,  the  attorney  for 
the  plaintiff,  and  stated  that  the  writer  had  received  the 
debt  and  coats. 

R.  V.  Richards^  for  the  defendant — The  officer  is  not 
the  agent  of  the  sheriff  to  receive  the  debt  and  costs 
marked  on  the  back  of  the  writ.  The  officer  is  only  em- 
powered to  receive  the  debt,  and  20L  in  lieu  of  bail,  and 
his  admission  that  he  has  received  the  debt  and  costs,  will 
not  charge  the  sheriff.  The  sheriff  is  not  the  plaintiff's 
agent  to  receive  money.  This  clearly  appears  from  the 
case  of  Slackford  v*  Austen  (a),  in  which  a  sheriff  had 

(«)  14  East,  468.    lothat  case,  *'If  the  sheriff  on  the  receipt  of 

which  was  an  aetion  against  the  the  moaey  had  immediately  paid 

sheriff  for  an  escape,  the  party  it  over  to  the  pkintiff,  perhaps  an 

was  UkttL  on  a  ca.sa.,  and  the  agency  mi^ht  have  beea  intended, 

sheriff,  before  the  return-day  of  The  sheriff  is  strictly  no  a^eM  of 

the    writ,    received  the  money  the  plaiatiff,  bat  the  oiBcer  of  the 

from  the  party  and  liberated  him,  court  for  the  ezeeution   of  its 

but  lUd  Bot  pay  in  the  money  to  the  process.    The  sheriff  must  pursue 

pteindff;  and  it  was  held  that  the  the  writ,  and  be  ready  at  the  day, 

sheriff  was  liable  for  the  escape,  not  with  the  money,  but  with  the 

and  hoxA  EUenbaroughf  G.  J., said,  body,  unless  the  party  who  sued 
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taken  a  party  on  a  ca.  sa.,  and  liberated  him  on  receipt  of 
the  amount  for  which  the  ca.  sa.  issued,  and  also  from  the 
case  of  Taylor  v.  Bekon  (a),  in  which  it  was  decided  that 
^"^'  the  marshal  has  no  right  to  receive  the  debt  and  costs  from 
a  party  in  his  custody  in  execution. 

J.  Jervist  for  the  plaintiff. — I  admit  the  sheriff  is  not 
bound  to  receive  the  amount  of  debt  and  costs  marked  on 
the  writ ;  but  if  the  officer  actually  receive  the  money,  he 
does  so  as  the  agent  of  the  sheriff. 

LiTTLEDALEi  J. — I  must  own  it  appears  to  me,  that  in 
this  instance  the  officer  acts  for  the  sheriff.  It  was  not 
in  the  regular  discharge  of  his  duty  to  receive  this  money, 
but  if  he  has  received  it  he  received  it  for  the  sheriff,  and 
the  sheriff  is  answerable. 

72.  V.  Richards^  for  the  defendant. — ^With  respect  to 
the  third  plea,  that  will  depend  on  whether  the  sheriff  is 
bound  to  return  a  writ  before  he  is  ruled  to  do  so. 

Evidence  was  given  in  support  of  the  first  and  second 
pleas ;  and  with  respect  to  the  third  plea,  an  order  of  Mr. 
3\x%i\ce  Palteson,  dated  the  6th  of  October,  1836,  com- 
manding the  sheriff  of  Gloucestershire  to  return  the  writ 
within  six  days,  was  put  in,  and  also  the  return,  filed  on  the 
12th  of  October  following. 

out  the  writ  interfere,  and  agree  on  a  capias  and  committed  to  the 

ti  the  liberation  of  the  prisoner  marshal,  and  paid  the  amount  to 

upon  the  receipt  of  the  money  him.    **  On  demurrer  this  was  ad- 

which  has  been  paid  to  the  she-  judged  no  plea,  for  the  marshal 

riff;"  and  BayUy,  J.,  added,  "  It  is  not  to  receive  the  debt,  but  to 

was  the  duty  of  the  sheriff  to  take  detun  the  defendant  till  he  pays 

and  keep  the  body  of  his  prisoner,  the   plaintiff.    Payment    to    the 

until  payment  of  the  money  due  sheriff  on  a  fi.  fa.  is  a  good  plea, 

to  the  plaintiff,  and  not  merely  for  be  has  authority  to  levy  the 

till  payment  to  himself."  debt;  but  on  a  ca.  sa.  to  the  sbe- 

(a)  2  Lev.  203.   This  was  an  ac-  riff,  perhaps  payment  to  him  is  no 

tton  on  a  judgment,  and  the  de-  plea,  for  the  same  reason.'* 
fendant  pleaded  that  he  was  taken 
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LiTTLEDALE^  J. — The  third  plea  is^  that  the  sheriff  did  1837. 
not  return  the  writ  acording  to  the  exigency  thereof. 
There  is  some  doubt  about  this  in  point  of  law,  but  I 
think  that  the  sheriff  is  bound  to  return  the  writ  imme- 
diately,  though  he  would  not  be  in  contempt  till  he  had 
been  ruled  to  do  so.  I  certainly  think  it  is  the  duty  of  the 
sheriff  to  return  the  writ  immediately.  I  do  not  mean  on 
the  very  day,  but  within  a  reasonable  time.  I  think, 
therefore,  that  there  should  be  a  verdict  for  the  defendant 
on  the  first  and  second  issues,  and  for  the  plaintiff  on 
the  third  and  fourth  issues,  and  the  jury  must  assess  dam- 
ages conditionally,  to  give  the  plaintiff  an  opportunity  of 
moving  for  judgment  non  obstante  veredicto;  and  as  the 
sheriff  of  Gloucestersliire  received  the  debt,  the  damages 
should  be  to  the  full  amount  of  the  debt ;  but  I  think  the 
jury  ought  not  to  give  the  expenses  of  going  to  the  sheriff 
of  Northamptonshire,  as,  before  suing  out  the  second  writ, 
the  plaintiff  might  have  inquired  as  to  what  had  been 
done  by  the  sheriff  of  Gloucestershire* 

Verdict  accordingly. 

J.  Jervis,  and  Petersdorff,  for  the  plaintiff. 

/?.  V.  Richards,  for  the  defendant. 

[Attornies — Brantcombe,  and  WhiieJ] 


On  a  subsequent  day,  J.  Jervis  obtained  a  rule  to  shew 
cause  why  judgment  should  not  be  entered  for  the  plain- 
tiff on  the  first  and  second  issues  non  obstante  veredicto, 
on  the  ground  that  the  facts  stated  in  the  first  and  second 
pleas  (though  proved)  were  no  defence  to  the  action  in 
point  of  law. 
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Adjourned  Sittings  at  Westminster  after  Michaelmas 
Term,  1837. 

ReOINA  0.   DODSWORTH. 

Indictment  on  the  SSth  section  of  the  Reform  Act, 
2  &  3  Will.  4«  c.  45,  for  giving  a  false  answer  at  the 
time  of  voting  for  members  of  parliament  for  the  county  of 
Middlesexi  at  the  general  election  in  the  year  1837. 

The  first  count  of  the  indictment  stated,  "  that  hereto- 
fore, to  wit,  on  the  4th  of  August,  1  Vict.,  at  a  certain  elec- 
tion then  held  for  members  to  serve  in  parliament  for  the 
county  of  Middlesex,  to  wit,  at  &c.,  Frederick  Christo- 
pher Dods worth,  late  of  &c.,  appeared  as  a  voter  at  the 
said  election,  and  then  and  there,  to  wit,  on  &c.,  at  &c., 
and  at  the  time  of  polling  at  the  said  election,  tendered  his 


Dee.  2l«f. 
A  person  who 
ia  registered  m 
a  voter  for 
members  of  par- 
liament for  a 
county,  .as  rent- 
ing 50A  a 
year  and  up- 
wardi,  is  not 
entitled  to  Tote 
if  between  the 
registration  and 
the  dection  he 
gives  up  that 
property,  even 
though  he  rents 
instead  of  it 
other  property 

andco^^ng'*"^  ^^^  ^^  ^^^  ^^'^  election  as  such  voter  as  aforesaid ;  and 

equally  within 
the  description 

conuined  in  the  puty  in  that  behalf  of  Sir  James  Duke,  Knt.,  and  John 
•nUtiehimto      Johnson,  Esq.,  (which  said  Sir  J.  D.  and  J.  J.  were  then 

▼ote  <Ae  idti^ 
HiypfihBquoU- 
fieatinn  mmt 
OMfinve. 

A.  rented  a 
honse  and  premi- 
ses at  Turnham 
Qreen  at  more 
than  502.  a  year, 
and  for  this 
he  was  registered 
as  a  Toterfor 
Middlesex,  the 
register  stating 


that  one  Olirer  Edward  Teakle,  then  and  there  being  de- 


and  there  sheriff  of  the  said  county  of  Middlesex,  and  as 
such  the  returning  officer  at  and  for  the  said  election),  did 
then  and  there,  at  the  time  of  the  said  F.  C.  D.  so  tender- 
ing his  vote  as  aforesaid,  as  such  deputy  as  aforesaid,  put 
to  the  said  F.  C.  D.  (the  said  O.  E.  T.  then  and  there 
being  thereunto  required  by  and  on  behalf  of  Thomas 
Wood  and  Henry  Pownall,  Esqrs.,  who  were  then  and  there 
candidates  at  the  said  election),  the  following  question, 

'^^b'^saL******''"  ^^^^^  *^  ^^  ^^^^'  *  Have  you  the  same  qualification  for  which 
your  name  was  originally  inserted  in  the  register  of  voters 


now  in  force  for  the  county  of  Middlesex  !'  [And  the  said 
O.  E.  T.,  so  being  deputy  as  aforesaid,  then  and  there,  at 
the  time  of  putting  such  question  as  aforesaid,  specified  to 


annum  and 
upwards,  at 
Turnham 
Green.    Be- 
tween the  regis- 
tration and  the 
eleclion  A.  gave 

«p  this  house,  and  took,  at  a  higher  rent,  another  house,  which  was  also  situate  at  Turnham 
Oreen:  Held,  that  he  had  no  right  to  vote  at  the  elecUon. 

If  a  person  knew  that  at  the  time  of  polling  he  gave  a  false  answer  as  to  his  having  the  same 
oualificition  as  at  the  time  of  registration,  it  would  be  no  defence  to  an  indictment  for  that  oflPence 
that  he  acted  under  the  advice  of  an  electioneering  committee  ;  but  if,  possessing  property  of 
equal  value  with  that  for  which  he  was  registered,  he  aettd  bandftde,  and  under  an  imprtition  that 
he  was  entiUed  to  vote,  he  ought  to  be  acquitted. 
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and  in  bearing  of  the  said  F*  C.  D.  tbe  particulars  of  the 
qualification  of  the  said  F.  C.  D.,  as  described  in  the  re- 
gister then  in  force  for  the  said  county  of  Middlesex.]  ***^ 
To  which  said  question  the  said  F.  C.  D.»  not  regarding 
tbe  statute  in  such  case  made  and  providedj  did  thereupon 
then  and  there  ^  wilfully  and  unlawfully  make  the  following 
false  answer  to  the  said  O.  £.  T.,  so  being  such  deputy 
as  aforesaid*  that  is  to  say, '  I  (meaning  himself  the  said 
F.  C.  D.)  '  have,*  *  whereas  in  truth  and  in  fact  tbe  said 
F.  C.  D.  had  not  at  the  time  of  so  tendering  his  vote,  or 
of  making  f  such  answer,  f  the  same  qualification  for 
which  his  name  was  originally  inserted  in  the  register  of 
▼oters  then  in  force  for  the  said  county  of  Middlesex, 
against  tbe  form  of  the  statute,"  &c. 

The  second  count  was  exactly  similar,  except  that  in- 
stead of  the  words  between  the  [  ],  the  following  was  in- 
serted—"  that  is  to  say,  60/.  per  annum  and  upwards.  Turn- 
bam  Green/*  And  instead  of  the  words  between  the  ^  ^, 
tbe  following :  "  Wilfully,  unlawfully,  and  falsely  answer 
to  the  said  O.  E.  T.,  so  being  such  deputy  as  aforesaid,  in 
manner  following,  that  is  to  say, '  Yes.*  '*  And  instead  of 
the  words  between  the  f  f ,  the  following,  *^  such  answer  as 
last  aforesaid.'* 

An  examined  copy  of  tbe  writ  for  the  holding  of  the 
election,  which  had  been  filed  in  the  Court  of  Chancery, 
was  put  in ;  and  it  appeared  that  the  defendant,  who  was  a 
surgeon,  had,  at  the  time  of  the  registration  of  voters  in 
the  year  1836,  resided  in  and  occupied  a  house  and  pre- 
mises at  Turnbam  Green,  at  a  rent  of  more  than  50/.  per 
year ;  and  that  after  the  revision  of  the  list  of  voters  for 
that  year  he  had  removed  to  another  house,  also  at  Turn- 
bam Green,  of  greater  value  and  higher  rent;  and  that  at 
tbe  election  for  Middlesex,  in  the  year  18S7,  he  bad 
answered  in  the  affirmative  the  third  question  authorized 
by  the  Reform  Act  to  be  put  to  voters  at  the  time  of 
polling. 

The  register  of  voters  for  the  county  of  Middlesex  was 
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also  put  in*     It  contained  the  registration  of  the  defend- 
ant's vote  as  follows : — 


No,  on 
Register, 

NatM. 

Place  of 
Abode. 

Nature  of 
Qualification. 

Where  pro- 
perty eituate. 

3530 

Dodsworth, 
Frederick  Chris- 
topher. 

Turnham 

Green,  in  this 

parish. 

£50  per 

annum,  and 

upwards. 

Turnham- 
Green. 

It  was  contended  on  the  part  of  the  prosecution^  that 
the  defendant  under  these  circumstances  had  no  right  to 
vote ;  and  it  was  proved  that  he  was  told  so  before  he  did 
vote;  but  that  the  defendant  said  that  he  believed  he  had 
a  right  to  vote»  and  that  he  bad  been  so  informed  by  the 
committee  of  Messrs.  Wood  and  Pownall  (two  of  the  can- 
didates)y  and  that  their  opinion  was  sufficient  to  warrant 
him  in  voting. 


Sir  W.  FoUeti,  for  the  defendant. — It  is  a  question  of 
disputed  law,  whether  a  person  who  is  on  the  register  as  a 
voter^  in  respect  of  occupying  premises  at  a  certain  rent, 
and  who  changes  his  occupation  to  one  of  an  equal  or  su- 
perior rent,  in  the  same  parish,  is  entitled  to  vote.  On  this 
point  the  decisions  of  the  committees  of  the  House  of 
Commons  differ,  the  Bedford  committee  having  decided 
that  such  a  vote  is  bad,  and  the  Southampton  committee 
that  it  is  good.  It  is  clearly  a  disputed  opinion ;  and  I 
submit,  therefore,  that  the  defendant,  who  has  acted  under 
the  opinion  that  he  was  entitled  to  vote,  cannot  be  made 
the  subject  of  a  criminal  prosecution.  There  is  a  differ- 
ence between  the  right  of  voting  in  counties  and  in 
boroughs.  In  counties,  a  party  entitled  to  an  unexpired 
term,  originally  created  for  not  less  than  twenty  years,  of 
the  value  of  SOL  a  year,  is  entitled  to  vote,  and  it  is  not 
necessary  that  he  should  reside  on  the  premiseS|Or  occupy 
them,  or  even  Uve  in  the  same  county,  it  being  sufficient 
if  he  possesses  the  term.  The  possession  of  lands  or 
tenements  at  a  rent  of  50/.  a  year  or  more  (the  party  ac- 
tually occupying  them)  is  another  qualification.     It  is  not 
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required  by  the  Reform  Act  that  the  particulars  of  the         1837. 

qualification  should  be  inserted  in  the  register  of  voters,  " 

7         «i  /.I  1  .1.1.11  ReofNA 

but  only  the  name  of  tlie  party,  the  parish  m  which  he     _      «. 

resides,  and  the  declared  annual  value  of  the  property  in 
respect  of  which  he  claims  to  vote — can  it  then  be  doubted 
that  the  defendant,  being  in  possession  of  a  house  of  the 
required  value,  and  continuing  to  reside  in  the  parish,  did 
possess  the  same  qualification  as  he  had  at  the  time  of  the 
insertion  of  his  name  in  the  register,  and  that  his  title  to 
vote  was  therefore  good  ?  and  if  that  be  so,  the  defendant 
has  not  been  guilty  of  giving  any  false  answer,  and  must 
be  acquitted ;  and  this  I  submit  as  a  matter  of  law.  The 
defendant  has  also  not  acted  on  his  own  opinion  merely, 
but  has  been  guided  by  the  opinions  of  the  persons  com- 
posing Messrs.  Wood  and  PownalPs  committee,  some  of 
whom  were  of  the  legal  profession. 

Lord  Denman,  C.  J.,  (in  summing  up). — In  this  case 
remarks  have  been  made  on  both  sides  with  respect  to  the 
provisions  of  the  Reform  Act,  and  as  I  have  been  called 
upon  I  shall  give  my  opinion  on  the  subject,  which  may 
perhaps  put  at  rest  many  of  the  doubts  now  existing  with 
respect  to  that  statute.  My  opinion  is,  and  I  have  no  doubt 
whatever  about  it,  that  the  nature  of  the  qualification 
being  the  same  does  not  give  the  party  a  right  to  vote 
merely  because  it  falls  within  the  general  terms  of  the  de- 
scription which  he  has  given  to  the  revising  barrister. 
By  the  act  of  Parliament  certain  qualifications  give  the 
right  of  voting,  but  the  revising  barrister  is  to  judge 
whether  those  qualifications  exist  or  not,  and  it  is  not  suf- 
ficient to  say,  **  I  was  in  No.  1.  at  the  time  of  the  regis- 
tration, but  I  have  since  then  gone  to  live  at  No.  3,  and 
No.  2  is  as  good  a  qualification  for  a  vote  as  No.  1."  The 
legislature  intended  that  that  question  should  be  decided 
by  the  revising  barrister,  and  by  no  one  else.  The  iden- 
tity of  the  qualification  must  continue.  It  has  been  said, 
that  if  the  statement  of  the  defendant  was  untrue,  he  made 
it  under  the  advice  of  a  committee ;  but  I  think  that  makes 
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Rbgina 

V. 
DODIWOKTB. 


very  little  difference ;  for  if  a  party  make  a  statement 
which  he  knows  to  be  untrue,  the  opinion  of  an  election- 
eering committee  (which  generally  has  a  pretty  strong  bias 
one  way  or  the  other),  does  not  alter  the  character  of  the 
offence.  Still  there  are  some  expressions  in  the  58th  sec- 
tion of  the  Reform  Act,  which  imply  something  of  opi- 
nion on  matter  of  law,  and  I  do  not  think  you  ought  to 
convict  a  person  of  a  misdemeanour  who  possessed  pro- 
perty equal  in  value  to  that  which  he  held  at  the  thne  of 
the  registration,  if  he  has  acted  bonft  fide,  and  has  been 
guided  in  his  conduct  in  a  matter  of  law  by  persons  who 
are  conversant  with  law,  and  who  have  told  him  that  he 
possessed  the  same  qualification  to  vote  for  which  his 
name  was  originally  inserted  in  the  register  of  voters. 

Verdict— Not  guilty  (a). 

Campbell^  A.  6.,  Erie,  and  Busby,  for  the  prosecution. 

Sir  W.  Folleif,  and  Bodkin,  for  the  defendant. 

[Attornies— CroiicA,  and  T.P.  TumerJ] 


(•)  See  the  case  of  Bex  w.  Ear- 
rii,  aute,  Vol.  7,  p*  353,  and  the 
cases  on  this  subject  before  elec- 


tion committees,  reported  in  P.  ft 
Kn.,  and  in  Kn.  &  O. 


DuNcoMBB,  Esq.  t.  Daniell,  Esq. 

^inSf'I^nd?."   I^IBEL.    The  declaration  was  upon  two  letters  written 
date  to  repre-     by  the  defendant,  who  was  a  barrister  and  an  elector  o 

MDt  B  place  ia 

parliament;  B., 

a  Totcr  for  that  place,  pttblUhed  in  a  newapaper  ttatementt  of  A.,  reflecting  on  hb  character : 

Held,  that  the  facts  that  A.  was  a  candidate,  and  B.  a  Tofeer,  did  not  bring  thia  caae  within  the 

nilet  respecting  privileged  publications. 

If,  in  an  action  for  libels,  in  which  two  distinct  charges  were  made  against  the  plaintili;  the  de- 
fendant justifies  the  libels  as  true,  and  at  the  trial  the  plaintiff 's  counsel  makes  a  full  opening  of  the 
facu  as  to  both  charges,  but  goes  into  evidence  to  disprove  the  pleas  as  to  the  first  charge  only,  he  will 
not  be  entitled  to  contradict  the  allegations  in  the  pleas  as  to  the  second  charge  by  evidence  in  reply. 

In  opening  a  case  of  libel  relating  to  a  check,  in  which  the  defendant  pleaded  a  Justification 
that  the  imputations  of  the  libel  were  true,  the  plaintiff's  counsel  made  a  fiill  opening  of  the  facts 
as  to  the  check,  which  he  stated  the  plaintiff  to  have  paid,  but  adduced  no  evidence  on  this  part 
of  the  plaintifi  's  case : — Held,  that  the  defendant's  counsel  was  entitied  to  call  for  the  prodnetioa 
of  the  check,  on  a  notice  to  produce,  without  shewing  that  it  was  in  the  plaintiff's  possession  In 
any  other  way  than  by  the  opening  of  his  own  counsel,  and  that  if  the  check  was  not  prodooed, 
secondary  evidence  was  admissible.  Counsel  ought  not  to  be  instructed  to  make  a  particular  detail 
of  drcunatances,  unless  they  ire  prepared  to  give  some  evidence  in  support  of  the  statement. 
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the  borough  of  Finsbury,  and  published  in  the  ''  Morning 
Post  '*  newspaper,  addressed  to  the  plaintiff,  Mr.  Dun- 
combe,  who  had  been  member  of  parliament  for,  and  at  the 
time  of  the  publication  was  a  candidate  for  the  represen- 
tation of,  that  borough.  Plea — Not  guilty ;  and  three 
pleas  of  justification,  stating  in  substance  that  the  matters 
contained  in  the  letters  were  true. 

The  letters  contained  two  charges ;  and  the  following  is 
an  extract  of  the  first  letter: — 

''First,  I  call  your  attention  to  certain  proceedings  which 
took  place  in  the  Vice-Chancellor's  Court  on  Friday  last, 
reported  in  the  papers  of  this  morning.  From  these  I 
learn  that  a  Mr.  Surr  had  an  execution  against  you  for 
debt,  in  respect  of  which  you,  being  no  longer  protected 
by  the  privileges  of  parliament,  were  liable  to  be  arrested ; 
that  on  Wednesday  last  you  obtained  ex  parte  an  injunc- 
tion restraining  that  creditor  from  pursuing  his  legal  re- 
medy against  you,  suggesting  as  your  title  to  equitable 
relief  that  you  had  been  cheated  by  him  in  the  contracting 
of  the  debt ;  that  under  the  protection  of  this  ex  parte  in- 
junction you  made  your  appearance  on  Thursday  among 
some  of  your  constituents ;  that  on  Friday,  when  the  cre- 
ditor first  had  an  opportunity  of  being  heard  against  the 
restraint  upon  his  legal  right,  it  appeared  that,  though  it 
had  been  represented  to  the  Vice-Chancellor  that  the  al- 
leged charge  of  fraud  was  distinctly  and  positively  sworn 
to  by  yourself  (a  copy  of  your  affidavit  in  which  such 
proof  appeared  being  handed  to  the  Judge  for  the  pur- 
pose), upon  examining  the  original  affidavit,  upon  which 
alone  you  would  be  liable  to  the  consequences  of  perjury, 
the  alleged  fraud,  your  only  ground  for  resorting  to  a 
court  of  equity,  was  not  sworn  to,  and  the  copy  handed  up 
to  the  Judge,  when  he  granted  the  injunction  ex  parte f  was, 
in  this  the  only  material  particular,  shewn  to  be  a  fabricar 
tion;  that  thereupon  the  Vice-Chancellor  instantly,  and 
with  indignation,  dissolved  the  injunction,  thereby  restor- 
ing the  creditor  to  his  legal  rights  against  you,  and  con- 
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1837.        demned  you  in  all  the  costs  of  the  proceedings.     And  I 
"     '  have  since  been  informed,  that  you  hare  submitted  to  the 

DUNCOMBE  ^ 

V.  payment  of  Mr.  Surr*s  demand  ;  thereby  admitting — as  it 

appears  to  me,  until  satisfactorily  explained  to  the  con- 
trary— the  justice  of  theVice-Chancellor's  judgment  against 
you,  and  the  falsehood  of  the  case  you  set  up  against  Mr. 
Surr.  Can  you  explain  satisfactorily  to  honest  minds  this 
apparent  imposture  upon  one  of  the  highest  tribunals  of 
the  country,  and  this  attempted  and  partially  successful 
fraud  upon  a  bona  fide  creditor,  if  the  judgment  be  right, 
and  the  report  I  advert  to  true  ?  Though  you  may,  per- 
haps, allege  blame  to  your  legal  adviser,  as  to  the  fabri- 
cated copy  of  your  affidavit,  can  yon  shew  that  the  setting 
up  a  case  on  your  behalf— which  you  did  not — and  I,  there- 
fore, conclude  could  not — swear  to,  is  becoming  the  cha- 
racter of  a  faithful  representative  ? 

"  Again,  sir.  This  evening,  at  eight  o'clock,  I  attended 
a  meeting  of  Mr.  Perceval's  friends,  at  the  Coach  and 
Horses,  Stoke  Newington,  when  an  elector,  closely  con- 
nected with  the  dissenters,  but  no  partisan  of  Mr.  Perceval, 
having  heard  with  satisfaction  Mr.  PercevaFs  exposition  of 
his  political  opinions,  particularly  upon  the  question  of 
church  rates,  mentioned  publicly  the  following  circum- 
stances relating  to  yourself,  and  vouched  for  the  truth 
upon  his  own  knowledge.  He  stated  that  about  the  latter 
end  of  March  last,  you,  being  in  want  of  money,  applied 
to  a  personal  friend,  and  requested  him  to  give  you  cash 
for  your  check  of  200/.  drawn  upon  your  father's  bankers, 
which  you  represented  would  be  paid  on  the  1st  of  April; 
that  believing  your  representation,  your  friend  took  your 
check  and  gave  you  his  cash ;  that,  on  the  31  st  of  Marcbj 
you  communicated  to  your  friend  that  your  father's  account 
being  rather  low,  it  would  be  an  accommodation  if  he 
would  not  present  the  check  until  the  4th  of  April,  and 
that  on  that  day  it  would  be  paid  ;  that  on  the  1st  of  April, 
as  soon  as  the  bank  opened  for  business,  you  caused  to  be 
presented  another  check  for  200/.,  and  received  the  cash ; 
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and  that,  on  the  4fih,  when  your  friend  presented  his  check     .    1837. 
for  payment,  it  was  dishonoured,   and   though   another 
quarter-day  has  passed,  your  friend  atill  remains  your  cre« 
ditor. 

''  I  shall  be  upon  the  hustings  on  Monday,  anxious  to 
receive  your  reply  to  these  specific  charges ;  and  if  you 
can  shew,  to  the  satisfaction  of  reasonable  minds,  that  the 
Vice-Chancellor  has  unjustly  convicted  you  of  an  attempt 
to  cheat  an  honest  creditor,  and  that  the  elector  I  allude 
to  has  slandered  you  by  falsely  imputing  to  you  acts  not 
to  be  tolerated  among  honest  men,  I  shall  be  ready  to  ac- 
knowledge that  these  charges  are  calumnies,  and  to  ex- 
press my  deep  regret  that  I  have  given  credit  and  circula- 
tion to  them.  The  public  papers  are  my  authority  for  the 
former  charge,  and  for  the  latter  my  informant  will  be 
upon  the  hustings,  ready  to  repeat  his  statement,  with 
otiier  details,  if  you  should  think  proper  to  interrogate 
him." 

In  his  opening  on  the  part  of  the  plaintiff,  Campbell, 
A.  G.,  stated  the  facts  he  should  give  in  evidence  to  dis- 
prove the  first  charge  respecting  the  injunction ;  and  with 
respect  to  the  imputations  concerning  the  check,  he  said, 
that  in  February  or  March  Ia$t,  Mr.  Duncombe  was  in 
want  of  a  small  sum  of  money,  and  a  person  named  Keigh- 
ley,  not  a  personal  friend,  but  a  money-lender,  consented 
to  advance  him  180/.  on  getting  his  check  on  Messrs. 
Childs  and  Co.  fur  300/.,  payable  on  the  1st  of  April.  Mr. 
Duncombe  was  to  give  as  much  as  ^01.  for  the  loan,  and 
under  such  circumstances  they  all  knew  that  the  day  of 
payment  was  seldom  scrupulously  observed.  On  the  10th 
of  March  Mr.  Duncombe  wrote  to  request  that  the  check 
might  not  be  presented  until  the  4th  of  April,  and  Mr. 
Keighley  consenting  to  this  arrangement,  Mr.  Duncombe 
gave  another  party  a  check  for  the  ^002.  paid  in  at  the 
banker's  to  his  credit  on  the  Ist  of  that  month.  On  the 
15tb  of  April,  Mr.  Duncombe  paid  100/.  of  the  200^  he 

TOL.  Till.  Q  N.  P. 
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had  agreed  to  pay  Mr.  Keighley,  and  obtained  until  the 
following  August  to  pay  the  remaining  1002.,  together 
with  a  balance  of  40/.  due  on  another  transaction,  and  a 
bonus  of  10/.  For  this  150/.  Mr.  Duncombe  gave  a  check, 
and  that  check  was  paid  even  before  it  became  due. 

The  letters  were  read,  and  scTeral  witnesses  were  called 
with  a  view  of  disproving  the  statements  contained  in  them 
respecting  the  injunction,  but  no  evidence  was  given  on  the 
part  of  the  plaintiff  as  to  the  transactions  relating  to  the 
check. 

Sir  W.  Follett,  for  the  defendant.— 1  think  it  right  to 
call  the  attention  of  the  Court  to  the  circumstance,  that 
the  learned  Attorney-General  has  not  attempted  to  disprove 
the  justification  of  the  defendant,  as  to  the  check,  and  that 
having  opened  a  statement  in  answer  to  that  justification, 
and  then  omitted  to  call  witnesses  in  support  of  that  state- 
ment, he  cannot  have  a  right  to  go  into  evidence  on  that 
subject  at  a  future  stage  of  the  proceedings. 

Campbells  A.  G. — I  have  closed  my  case,  and  it  is  for 
the  defendant,  if  he  can,  to  prove  his  justification  as  to 
the  second  charge. 

Lord  Denman,  C.  J. — I  am  of  opinion  that,' under  these 
circumstances,  evidence  cannot  be  given  in  reply  to  sup- 
port the  statement  made  by  Mr.  Attorney-General,  as  to 
the  justification  of  the  second  charge,  and  that  witnesses 
can  now  only  be  called  by  him  to  contradict  those  whom 
the  defendant  may  produce. 

Sir  W.  FoUett  addressed  the  jury  fur  the  defendant, 
and  submitted  (inter  alia),  that  as  Mr.  Duncombe  was  a 
candidate  for  the  representation  of  the  borough  of  Fins- 
bury,  and  Mr.  Daniell  an  elector,  the  defendant  was  justi- 
fied in  stating  these  imputations  to  the  other  electors,  if 
he  did  so  bonft  fide  and  without  malice,  and  believing  the 
imputations  to  be  true. 
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Witnesses  were  called  for  the  defendant  with  a  view  of 
proving  the  pleas  of  justification. 

Sir  W.  FolletU^l  now  call  for  the  first  check  given  by 
the  plaintiff  to  Mr.  Keighley. — ^Notice  to  produce  it  has 
been  given. 

Campbell^  A.  G. — It  has  not  been  shewn  to  be  in  our 
possession ;  neither  has  it  been  shewn  to  be  destroyed. 

Sir  W.  Folleii.—l  submit  that  I  have  a  right  to  call  for 
it«  and  to  give  secondary  evidence  of  it,  provided  that  it 
is  not  produced.  The  Attorney-General  mentioned  it  in 
his  opening  statement. 

CampbeU,  A.  G. — It  would  be  very  inconvenient  to 
take  such  advantage  of  a  counsel's  opening. 

Lord  DenmaNi  C.  J. — I  think  that  counsel  ought  not 
to  state  anything  they  do  not  intend  to  prove.  A  state- 
ment cannot  fail  to  make  some  impression,  and  I  think  it 
competent  for  the  opposite  party  to  remove  that  impres- 
sion. I  think  the  opening  of  very  particular  circum- 
stances, in  a  case  like  the  present,  and  then  not  proving 
them,  is  quite  a  new  practice;  and  when  it  is  urged  that 
inconvenient  consequences  may  ensue  from  admitting  the 
statement  of  counsel  to  be  so  treated,  I  must  say  that  I 
hope  the  consequences  will  be  beneficial,  and  that  it  will 
prevent  statements  of  facts  which  no  counsel  has  a  right 
to  make  without  proof. 

Secondary  evidence  of  the  check  was  given. 

Lord  Denman,  C.  J.,  in  summing  up. — It  appears  to 
me  that  the  occasion  did  not  justify  the  present  publi- 
cation ;  and  I  think  also  that  the  pleas  of  justification  are 
not  proved.    With  respect  to  the  manner  in  which  the 
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1887.  plaintiflr*8  case  has  been  conducted,  I  must  say  that  I  do 
not  recollect  any  case  in  which  a  statement  was  made  of 
independent  factsi  not  drawn  from  the  libellous  mattera 
themselves,  but  tending  to  disprove  them,  and  in  which 
the  jury  were  addressed  as  to  facts  tending  to  establish  the 
innocence  of  the  plaintiff,  without  some  proof  being  given 
of  those  facts  by  the  counsel  stating  them ;  yet,  that  has 
been  done  on  the  present  occasion.  I  do  not  believe  that 
the  statement  here  will  make  any  difference  in  your 
opinion,  for  you  will,  no  doubt,  regard  (as  you  ought)  the 
evidence  only  as  to  facts,  and  listen  to  counsel  only  for 
their  observations  on  the  facts.  Still  I  think  that  the 
practice  which  has  been  adopted  on  this  occasion  is  not 
one  to  be  encouraged,  and  that  counsel  ought  not  to  be 
instructed  to  go  into  a  particular  detail  of  circumstances, 
unless  they  are  prepared  to  give  some  evidence  of  the  truth 
of  those  circumstances  (o). 

Verdict  for  the  plaintiff— Damages,  100/. 

Campbell,  A.  G.,   Thesiger,  and    Ckatidless,  for  the 
plaintiff. 

Sir  W.  Folleti,  Kelly.  Humfrey.  and  Meltor.  for  the 
defendant. 

[Attomies — Carton^  and  Lacy  ^  B.] 


In  the  ensuing  term.  Sir  W.  Folleii  applied  for  a  new 
trial,  on  the  grounds  that  there  was  evidence  to  go  to  the 
jury  on  the  whole  of  the  pleas,  or  at  all  events  on  the  third ; 
that  evidence  which  was  rejected  at  the  trial  was  admis- 
sible, at  least  in  mitigation  of  damages ;  and  also  that  it 
was  justifiable  for  an  elector  bon&  fide  to  communicate  to 


(a)  See  the  cases  of  Smart  v.      oetu  v.  Webb,  ante.  Vol.  7,  p-  60; 
Rayner,  ante,  Vol.  6,  p.  721 ;  Su-     and  iZey.  v.  H.  Beard,  ante,  p.  143. 
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the  constituency  any  matter  respecting  a  candidate  which 
he  believed  to  be  true,  and  believed  to  be  material  to  the 
election. 

Coleridge,  J. — You  mu^t  go  further  than  that,  and 
make  out  that  the  elector  is  entitled  to  publish  it  to  all  the 
world.     This  publication  was  in  a  newspaper. 

Sir  W.  Fotleii  cited,  as  to  the  admissibility  of  the  evi- 
dence in  mitigation  of  damages,  the  cases  of  MuUeit  r. 
Hullon  (a),  Saunders  v.  Mills  (6),  Charlton  v.  Walton  (c), 
Bennett  v.  Bennett  {d) ;  and  as  to  the  question  of  privileged 
publication,  he  cited  the  cases  of  Toogood  v.  Spyring{e\ 
Delany  v.  Jones  (/*),  Stockley  v.  Clements  (g),  and  Ons* 
low  V.  Home  (A),  and  submitted  that  if  no  more  was  done 
than  was  necessary  to  make  the  matters  known  to  the 
electors  the  publication  was  privileged,  and  that  whether 
or  not  any  thing  more  was  done  was  a  question  for  the 
jury. 

Lord  Denman,  C.  J.— However  large  the  privilege  of 
electors  may  be,  it  is  extravagant  to  suppose  that  it  can 
justify  the  publication  to  all  the  world  of  facts  injurious  to 
a  person  who  happens  to  stand  in  the  situation  of  a  can- 
didate. 

Rule  refused  on  the  last  ground,  and  granted 
on  the  others. 

(a)  4  Esp.  248.  (e)  1  C.  M  &  R.  181. 

(5)  3  M.  &  P.  624.  (/)  4  Esp.  191. 

(e)  Ante,  Vol  6,  p.  386.  (g)  12  Moo.  376. 

(d)  Id.  688  (A)  2  W.  Black.  7S0. 
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Nov.  27th. 
If  ID  an  action 
against  the 
sheriff  for  tak- 
ing the  plain- 
tiff'! goods  on 
a  fi.  fa.  against 
a  third  person, 
the  sheriff  fail 
on  the  trial,  and 
the  execution 
creditor  then 
employ  an  at- 
torney to  apply 
for  a  new  trial, 
and  on  obtain- 
ing a  rule  for  a 
new  trial  to  act 
as  attorney  on 
the  second  trial, 
the  attorney 
may  recover  his 
bill  against  the 
execution  cre- 
ditor, although 
there  is  no 
memorandum 
in  writing,  ai 
the  execution 
creditor  is  the 
person  prima- 
rily liable  to 
him;  but  if  the 
attorney  had  in 
the  first  in- 
stance been  em- 
ployed by  the 
sheriff,  it  would 
be  otherwise. 
If  an  attor- 
ney undertakes 
the  defence  of  a 
cause,  and  after 
he  has  entered 
on  it,  becomes  a 
prisoner  for 
debt,  and  while 
he  is  so  goes  on 
with  the  cause, 
and  brings  it  to 
a  successful 
issue,  the  par- 
ties having 
constant  com- 
munication with 
a  prisoner. 


Noel,  Gent,  one,  &c.  r.  Hart. 

ASSUMPSIT  on  an  attorney's  bill — plea,  non-assumpsit. 
It  appeared  that  the  plaintiff,  having  a  judgment  against 
a  person  of  the  name  of  Courtenay,  sued  out  a  writ  of 
fieri  facias  against  the  goods  of  Courtenay,  under  which 
certain  goods  were  seized,  which  were  claimed  by  the  fa- 
ther of  the  original  defendant  Courtenay,  who  brought 
an  action  against  the  then  sheriff"  of  Middlesex,  and  on 
the  first  trial  of  that  action  of  Courtenay  the  elder  ▼•  Ha- 
phael,  Esq.,  and  another^  obtained  a  verdict;  Messrs. 
Smith  and  Kilgore,  the  usual  attornies  of  the  sheriff^  of 
Middlesex,  being  attornies  for  the  defendants.  It  further 
appeared,  that  after  that  (rial  the  plaintiff  was  applied  to 
for  the  purpose  of  obtaining  a  new  trial,  and  that  a  judge's 
orJer  was  obtained  for  changing  the  defendant's  attorney 
in  the  action,  from  Messrs.  Smith  and  Kilgore,  to  the 
plaintiff;  and  it  appeared  from  the  postea,  that  on  a 
second  trial  a  verdict  passed  for  the  sheriff^,  and  that  his 
costs  were  taxed  at  151/.,  which  sum  was  however  never 
paid.  The  main  question  in  the  present  case  was,  whe- 
ther the  plaintiff*  was  employed  by  the  defendant,  who  was 
the  execution-creditor,  or  by  the  sheriff^'s  officer  who 
made  the  levy;  and  evidence  was  given  that  the  defend- 
ant subpoenaed  witnesses .  for  the  second  trial  and  paid 
them,  and  also  went  to  the  plaintiff*'s  office  in  Salisbury 
Street,  and  saw  the  plaintiff  on  the  subject  of  the  new 
trial,  and  also  accompanied  the  officer  to  the  under-she- 
riff**8  office,  to  get  a  consent  from  Mr.  Birchall  of  that 
office  to  the  changing  of  the  attorney.  Thebill  of  costs 
of  the  plaintiff" commenced  in  May,  18S6;  and  it  appeared 
that  from  the  S8th  of  July,  1836,  the  plaintiff"  was  a  pri- 

him,  he  is  entitled  to  recover  hit  bill  of  costs  for  the  busioess  done  while  be  la 
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soner  for  debt  in  the  King's  Bench  prison,  but  that  there 
was  constant  communication  between  him  and  his  clerk 
on  the  subject  of  the  cause,  and  that  he  was  present  at  the 
second  trial  on  habeas  corpus.  It  also  appeared,  that 
50/.  had  been  paid  to  the  plaintiff. 

Kelljft  for  the  defendant. — I  submit  that  the  plaintiff 
must  be  nonsuited.  The  business  was  done  as  attorney 
in  the  cause  of  the  sheriff  of  Middlesex,  and  the  sheriff 
or  his  officer,  who  has  indemnified  him,  is  primarily  liable  ; 
and  to  render  any  other  person  liable,  there  must  be  a 
written  guarantee.  I  submit  also,  that  for  any  attorney 
to  appear  for  a  defendant,  without  that  defendant's  autho- 
rity, would  be  a  contempt,  and  that  no  attorney  can  take 
up  a  cause  in  the  middle  of  it,  without  consent  of  the  de- 
fendant on  the  record  ;  and  if  the  defendant  on  the  record 
gives  that  consent,  he,  by  so  doing,  makes  himself  prima- 
rily liable  to  pay  the  attorney. 

Lord  Denman,  C.  J. — If  the  plaintiff  had  acted  in  the 
first  instance  for  the  other  parties,  I  think  that  would  be 
so ;  but  it  is  open  to  the  plaintiff  to  shew  that  the  defend- 
ant was  the  person  who  originally  employed  him  (a). 

Kelly. — If  the  defendant  is  liable  at  all,  I  submit  that 
from  the  29th  of  July,  1836,  the  plaintiff  cannot  recover, 
as  he  was  in  the  King's  Bench  prison.  The  rule  I  take  to 
be  this,  that  where  an  attorney  resides  at  a  distance,  and 
carries  on  business  by  a  clerk,  he  cannot  recover,  because 
the  client  is  entitled  to  the  benefit  of  his  knowledge 
and  experience.    In  the  case  of  Hopkinson  v.  Smith  (6), 

(a)  Id  the  case  of  Uowtt  v.  defended,  and  the  defence  fuls,  he 

Aftfrfm,  I  Esp.  161,  it  was  held,  that  is  liable  to  pay  the  expenses  of 

when  a  party  desires  an  action  the  defence;  and  as  this  is  not  a 

brought  against  another  to  be  de-  case  vnthin  the  Statute  of  Frauds, 

fended,  in  which  action  he  is  con-  it    is   not  necessary    that  there 

cemed,  and  may  be  benefited  by  should  be  a  note  in  writing, 

the  event,  and  which  action  is  (6;  1  Bing.  13. 


CASES  AT  NISI  PRIUS, 

it  was  held^  that  an  attorney  cannot  recover  for  conducting 
a  suit  in  which  the  party  has  not  had  the  benefit  of  the 
attorney's  judgment  and  superintendence.  In  that  case 
the  attorney  lived  fourteen  miles  off,  and  a  clerk  did  all 
the  business,  the  attorney  coming  over  once  a  week,  only 
to  shew  his  face  ;  and  it  was  held  that  the  attorney  was  not 
entitled  to  recover  for  the  business  done.  Now  if  an  at- 
torney/living  at  a  distance,  cannot  recover,  how  can  it  be 
that  an  attorney  in  prison  can  recover?  The  one  may 
possibly  be  present  from  time  to  time,  but  the  other  can- 
not be  so.  The  attorney  who  is  in  prison  could  certainly 
come  out  under  a  day  rule ;  but  if  he  could  recover  pay- 
ment, he  would  be  paid  for  committing  a  fraud  on  the 
Court,  as  he  professes,  on  obtaining  a  day  rule,  to  come 
out  to  attend  to  his  own  business,  and  to  arrange  with  bis 
creditors ;  and  at  the  second  trial,  the  plaintiff  came  up 
by  habeas  corpus  on  the  false  pretence  of  being  a  witness. 
I  submit  that  a  person  in  prison  cannot  recover  for  busi- 
ness that  requires  personal  attention,  as,  out  of  term,  he 
cannot  leave  the  place  of  his  confinement,  however  much 
his  clients  may  want  him,  and  in  term,  be  can  only  do  so 
by  means  of  a  day  rule.  A  sum  of  50/.  has  been  already 
paid,  and  that  must  be  applied  to  the  lawful,  and  not  to 
the  unlawful  business. 

Lord  Denman,  C.  J. — ^Thc  case  cited  went  upon  the 
ground  that  there  was  no  opportunity  of  communicating 
with  the  attorney.  Here  I  think  that  there  was  an  op- 
portunity for  communication :  however,  that  must  always  be 
a  question  of  fact.  This  is  not  a  question  within  the 
statute  12  Geo.  2,  c.  13,  s.  9,  as  that  relates  to  prosecuting 
suits  and  not  to  defending  them. 

Humfret/i  for  the  plaintiff. — ^The  business,  too,  was  here 
commenced  before  the  plaintiff  was  in  prison  (a). 

{a)  Id  Wllles,  Rep.  288,  is  the  Rogen,^\i  npptared  Id  tlus  eass 
following  note : — ^^  Langmare  v.      that  the  attorney  for  the  defend- 
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Lord  Demman,  C.  J. — That  is  so. 

KeUy. — I  do  not  put  my  objection  on  the  act  of  Par- 
liament. "*"• 

Lord  Denman,  C.  J. — I  really  think  there  is  nothing 
in  it. 

The  defence  was  that  the  plaintiff  \t  as  employed  by  the 
sheriflTs  officer  and  not  by  the  defendant,  and  with  this 
view  a  letter  of  the  plaintiff  to  the  officer,  respecting  the 
action  against  the  sheriff,  was  put  in,  and  a  witness  named 
Jacobs  stated  that  he  was  present  when  the  defendant, 
before  the  business  commenced,  said  in  the  presence  of 
the  plaintiff,  *^  I  will  have  nothing  to  do  with  Mr.  Noel,'* 
and  the  officer,  Mr.  Lewis  Levi,  then  said,  ''  I  will  have 
Mr.  Noel,  for  he  does  my  business,  for  the  costs  out  of 
pocket.** 

Lord  Denm AN,  C.  J.,  in  summing  up. — You  are  asked, 
on  the  part  of  the  plaintiff,  to  find  that  the  defendant  em- 
ployed the  plaintiff  to  apply  for  the  new  trial,  in  the  case 
of  Courienay  v.  Raphael^  and  to  try  that  cause  a  second 
time ;  but,  on  the  other  hand,  it  is  said  that  the  plaintiff 
had  distinct  notice  that'  the  defendant  would  not  pay 
him.  Now,  if  Mr.  Noel,  before  he  undertook  the  cause, 
bad  distinct  notice  from  Mr.  Hart  that  he  would  not  pay 
him,  that  would  be  notice  to  him  that  if  he  undertook  the 


Mt  was  now  in  the  prison  of  the  besides,  it  is  said  there,  that  if 
Fleet  at  the  time  of  giving  notice  they  had  begun  to  be  attornies  in 
of  this  motion,  and  the  plaintiff  a  cause  before  they  were  in  pri- 
insisted  on  the  stat.  12  Geo.  2,  son,  they  might  go  on  afterwards 
c.  13,  •  9,  that  an  attorney,  when  to  act  in  the  cause  though  they 
in  prison,  could  not  act  as  such,  were  in  prison  ;  and  it  did  not  ap* 
but  ought  to  be  struck  off  the  roll ;  pear,  in  the  present  casei  that  the 
but  upon  looking  into  the  statute  attorney  was  in  prison  when  he 
it  is  so  expressed  that  it  only  ez-  first  became  attorney  for  the  de- 
tends  to  attornies  for  plaintiffs;  fendant.    MS.Willes." 
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1837.  cause,  he  did  so  on  the  credit  of  some  other  perron  and 
not  on  the  credit  of  the  defendant.  It  is  proved  that  the 
plaintiff  was  in  prison,  but  that  there  was  constant  com- 
munication with  him,  and  that  he  not  only  did  the  business, 
but  brought  the  cause  to  a  successful  termination.  If  you 
are  satisfied  that  the  plaintiff  was  engaged  by  the  de- 
fendant, you  will  find  for  the  plaintiff.  If  you  think  others 
wise,  or  are  in  doubt,  you  will  find  for  the  defendant,  as 
it  lies  on  the  plaintiff  to  make  out  his  case  to  your  satis- 
faction. 

Verdict  for  the  plaintiff. 

Thomat* — I  hope  that  your  Lordship  will  reserve  the 
point  on  the  Statute  of  Frauds. 

Lord  Denm AN,  C.  J. — I  think  that  the  verdict  of  the 
jury  has  in  effect  negatived  that. 

Humfreyt  for  the  plaintiff. 

KeUff,  and  Thomatt  for  the  defendant. 

[Attornies— AT.  Newton,  and  Broham,'] 

In  the  ensuing  term  Kelly  applied  for  a  new  trial,  but 
the  Court  refused  a  rule. 


Storey  «•  Challands. 

TiMMyingofA  SlANDER. — The  declaration  stated  that  the  plaintiff 
•g^Tithi^\e  Is  ^^^  ^  commission  agent  in  the  employ  of  Messrs.  Hagan 
an  unprindpied  ^  Q^    gnj  that  the  defendant,  intending  to  injure  the 

man,  and  bor-  '  o  i» 

rowed  money 

without  repaying  it,  ii  not  actionable  unlen  there  be  ipcdal  damage ;  but  if  thii  was  laid  to  a 
penon  who  was  going  to  deal  with  him,  and  did  not  do  to  in  consequence  of  the  speaking  of  the 
words,  that  is  special  damage,  although,  if  the  person  had  dealt  with  him,  the  dealing  might  hare 
turned  oat  unprofitable. 

If  A.  is  going  to  have  dealings  with  B.,  and  he  make  inquiries  of  C,  who  gives  A.  information 
respecting  B.,  this  is  a  privil^ed  communication,  as  every  one  is  quite  at  liberty  to  ataU  his 
'  '  le  of  the  respectability  of  a  party  thus  inquired  about. 
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Storey 
Challandi* 


plaintiff  in  his  trade,  businessi  and  employment,  spoke  the  1837. 
following  words : — *' If  you  have  any  thing  to  do  with 
Storey  you  will  live  to  repent  it ;  he  is  a  most  unprincipled 
man ;  you  need  only  go  down  to  Martin,  at  Hammersmith, 
and  he  will  tell  you  what  he  is ;  he  had  borrowed  of  Mar- 
tin a  considerable  sum,  30/.  or  60/.,  and  he  could  not  get  a 
shilling  of  it."  It  then  stated  as  special  damage  that  John 
Horsford  would  not  deal  with  the  plaintiff  in  the  way  of 
his  said  trade  and  business.     Plea,  Not  guilty. 

The  speaking  of  the  words  was  proved  by  Mr.  Hors- 
ford, who  stated  that  he  should  have  dealt  with  the  plain- 
tiff but  for  what  the  defendant  said  to  him,  and  that  in 
consequence  of  what  the  defendant  said  he  had  no  deal- 
ings with  the  plaintiff  till  he  saw  Mr.  Martin  some  time 
after,  when  he  received  a  satisfactory  explanation.  In  his 
cross-examination  the  witness  stated  that  he,  after  the 
speaking  of  the  words,  made  a  composition  with  his  cre- 
ditors, and  paid  \2s.  6d.  in  the  pound.  He  also  said  that 
he  did  not  ask  the  defendant  his  opinion,  but  that  the 
defendant  began  by  making  the  statement  respecting  the 
plaintiff. 

E.J.JameSf  for  the  defendant. — I  submit  that,  without 
special  damage,  these  words  are  not  actionable.  It  is  al- 
leged that  the  plaintiff  was  a  commission  agent,  but  the 
words  have  no  relation  whntever  to  the  plaintiff's  trade. 

Lord  Denman,  C.J. — There  is  nothing  said  of  the 
plaintiff  in  his  business,  but  I  think  there  is  evidence  of 
special  damage. 

E,  J*  Jameg,  (to  the  jury), — The  special  damage  here 
complained  of  is,  that  the  plaintiff  lost  the  custom  of  Mr. 
Horsford.  Now,  if  he  had  got  it,  he  woulil  have  been  paid 
no  more  than  I2s.  6d.  in  the  pound  on  his  debt.  The  loss 
of  his  custom  was,  therefore,  a  saving  to  the  plaintiff; 
and  further,  I  would  submit,  that  juries  ought  not  to  en- 
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1837*         courage  actions  of  this  sort  when  one  tradesman  has  given 
his  honest  opinion  of  another. 

Lord  Denman,  C.J.  (in  summing  up). — If  this  had 
been  a  confidential  communication,  and  Horsford  had 
come  to  the  defendant^  and  had  asked  his  opinion  of  the 
plaintiff,  the  case  would  have  been  very  different*  Every 
one  is  quite  at  liberty  to  state  his  opmion  bon&  fide  of  the 
respectability  of  a  party  thus  inquired  about  (a) ;  but  here 
the  defendant  begins  by  telling  this  story.  You  will  consider 
whether  those  words  were  calculated  to  injure  the  plaintiff; 
but  even  if  they  are,  I  think  that  will  not  be  sufficient  with- 
out you  are  also  satisfied  that  there  was  special  damage. 
Now  the  special  damage  here  proved  is,  that  in  consequence 
of  the  speaking  of  these  words  by  the  defendant,  a  person 
of  the  name  of  Horsford  would  not  deal  with  the  plaintiff; 
and  I  think  that  would  be  special  damage,  although  it 
might  have  been  a  losing  transaction  if  the  dealing  had 
taken  place. 

Verdict  for  the  plaintiff. 

/?•  V.  Richards f  and  Ball,  for  the  plaintiff. 

E.  J.  JameSf  for  the  defendant. 

[Attornie8~£.  Gotxti,  and  T.  Eden.] 

(a)  In  Herver  ?.  Dowson^  Bull,  by  way  of  warning  bim ;  and  tbat 
N.  P.  8,  wbich  was  an  action  for  in  consequence  of  tbis  advice  be 
saying  of  tbe  plaintiff,  who  was  a  did  not  trust  tbe  plaintiff.  Pratt^ 
tradesman,  <<be  cannot  stand  it  C.  J.,  directed  tbe  jury,  that, 
XoTkg,  he  will  be  a  bankrupt  soon,*'  though  the  words  were  otherwise 
with  special  damage,  that  one  Lane  actionable,  yet,  if  they  sbould  be 
refused  to  trust  the  plaintiff  for  a  of  opinion  that  the  words  were 
horse,  it  appeared  from  the  evi-  not  spoken  out  of  malice,  but  in 
dence  of  Lane,  who  was  the  only  the  manner  represented,  they 
witness  called,  that  the  words  ought  to  find  tbe  defendant  Not 
were  not  spoken  maliciously,  but  guilty,  and  they  did  so  accord- 
in  confidence  and  friendship,  and  ingly. 
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BEFORE  MR.  BARON  ALDERSON  AND  MR.  BARON  GURNEY. 

BERKSHIRE  ASSIZES. 

BEFORE   MR.  BARON   ALDERSON. 


Reoina  V.  RuDicK  and  Others. 

JKOBBERY. — The  indictment  charged  the  prisoners  AiemntwM 

with  having  robbed  Thomas  Busby  of  seven  half-crowns  mMt«rtore-" 

and  eight  shillings,  the  monies  of  James  Webb.  from  the  mL 

It  appeared  that  the  prosecutor,  Busby,  was  the  servant  ^^^*  cuttomeri, 

and|  having 

of  Mr.  Webb,  and  that  as  such  servant  he  had  been  sent  received  the 
out  by  his  master  to  receive  money,  and  that  he  had  re-  "bbcd  oHt'on 
ceived  this  money  of  certain  customers  of  his  master,  and  ^"  Yf ^  !l°"®* 

^  ^  '  Semble,  that  an 

that  he  was  on  his  return  to  his  master's  house  with  the  indictment  for 
money  when  he  was  robbed.  in  which  the' 

money  was  laid 
to  be  the  pro- 

J.J.  fViUiamSf  for  the  prisoners,  submitted  that  the  pertyofthe 

matter,  could 

money  could  not  be  laid  as  the  property  of  Mr.  Webb,  as  not  be  sup. 
it  had  never  reached  his  hands  except  by  the  possession  of  m^JJiey  had  * 

his  servant.  newrbeenin 

the  possession 
of  the  master. 

Alderson,  B. — I  am  inclined  to  think  the  objection  in  such  a  case, 
valid.     It  is  difficult  to  see  how  such  an  offence  as  embez-  Jljfg  uiten"" 
zlement  could  have  been  a  part  of  our  criminal  law  if  the  ^nnns^he  trial, 

'^  the  Judge 

possession  by  the  servant  of  property,  which  had  never  directed  the 

jury  to  be  dis- 
charged, and  a 
new  indictment  to  be  sent  to  the  Grand  Jury,  containing  a  count  laying  the  property  in  the  senrant. 

VOL.  VIII.  Rr  N.  P. 
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come  to  the  hands  of  the  masteri  were  construed  to  be 
in  the  possession  of  the  master.  If  it  were,  every  servant 
who  converted  to  his  own  use  property  received  by  him 
for  his  master,  would  be  guilty  of  larceny.  I  should  cer- 
tainly reserve  the  question,  but  as  the  Grand  Jury  are  still 
sitting,  it  will  be  better  to  prefer  a  fresh  bill  so  as  not  to 
raise  the  question,  and  the  Court  can  discharge  the  jury 
as  to  this  indictment  in  the  meantime. 


A  fresh  bill  of  indictment  was  then  sent  to  the  Grand 
Jury,  which  laid  the  money  (in  one  count)  as  the  property 
of  Thomas  Busby,  and  in  the  other,  as  the  property  of 
James  Webb,  and  on  this  indictment  the  prisoners  were 
convicted. 

Seeker^  for  the  prosecution. 

J.  J.  Williams^  for  the  prisoners. 

[Attomies— ifomk%«,  C.  4-  F.,  and  Sloromhe,'] 


BEFORE   MR.  BARON   OURNEY. 


Regina  V.  Wheatland. 

JtERJURY. — The  first  count  of  the  indictment  stated 
(in  substance,)  that  at.the  General  Quarter  Sessions  of  the 
Peace  for  the  county  of  Berks,  holden,  &c.,  Harry  Wil- 
mot  and  James  Wilmot,  were,  in  due  form  of  law,  tried 
upon  an  indictment  for  stealing  fowls,  turkies,  geese,  and 

le 

Quarter  Ses- 

siont,  on  the  trial  of  the  larceny,  be  contradicted  every  statemen  the  had  made  before  the  magis- 
trate. In  an  indictment  for  perjury,  his  evidence  on  the  trial  at  the  Quarter  Sessions  was  charged 
to  be  false: — Beld^  that  on  the  trial  of  the  indictment  for  perjury,  the  deposition  before  the  ma- 
gistrate was  not,  by  itself,  sufficient  proof  that  the  evidence  on  the  trial  at  the  Quarter  Sessions 
was  false,  but  that  other  confirmatory  evidence  must  be  given  to  satisfy  the  Jury  that  the  state- 
roenu  made  by  the  party  at  the  Quarter  Sessions  were,  in  point  of  fact,  false,  or  that  the  sUie- 
roenu  in  the  deposition  were,  in  point  of  fact,  true. 


Feb.  28M. 

A  person,  in 
his  deposition 
before  a  ma* 
gistrate,  deposed 
to  several  mate* 
rial  facts  in  a 
case  of  larceny. 
When  called  as 
a  witness  at  the 


Whiatlano. 
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ducks,  the  property  of  Robert  Laxton,  and  that  on  the  igss. 
trial  of  that  indictment  the  defendant  was  sworn  as  a  wit-  '^^'''^  ' 
ness,  and  that  the  following  questions  became  and  were  ^  v. 
material,  that  is  to  say: — Whether  the  defendant  was  ever 
called  Clinch,  and  whether  the  defendant  knew  H.  W. 
and  J.  W.,  and  where  they  lived,  and  whether  the  defend- 
ant ever  bought  any  thing  of  J.  W.,  and  whether  he  ever 
saw  a  turkey  and  fowls  at  the  house  of  H.  W. ;  and  that 
the  defendant,  being  duly  sworn,  &c.,  did  wilfully,  falsely, 
and  corruptly  depose  and  swear  that  he  was  not  called 
Clinch  ;  that  he  did  not  know  where  either  H.  W.  or  J.  W. 
lived ;  that  he  never  bought  any  thing  of  J.  W.,  and  never 
saw  any  turkies,and  never  saw  any  fowls  at  the  house  of 
H.  W.,  and  never  had  any  conversation  with  H.  W, 
This  count  then  went  onto  state  the  following  assignments 
of  perjury,  viz. : — That  the  defendant  was  called  Clinch ; 
that  he  knew  where  both  H.  W.  and  J.  W.  lived ;  that 
on  &c.,  he  bought  a  turkey  and  a  fowl  of  J.  W. ;  that  on 
&C.9  the  defendant  saw  a  turkey  and  six  couples  of  fowls 
at  the  house  of  H.  W. ;  that  on  &c.,  the  defendant  had 
a  conversation  with  H.  W.,  in  which  conversation  H.  W. 
told  the  defendant  that  he  had  stolen  Mr.  Laxton's  fowls 
and  turkies. 

The  second  count  stated  the  false  oath  to  be— that  H. 
W.  never  told  the  defendant  any  thing,  and  assigned  per* 
jury  that  he  had  told  the  defendant  that  he  (H.  W.)  had 
stolen  Mr.  Laxton's  fowls  and  turkies. 

The  third  count  charged  the  false  oath  to  be — that  the 
defendant  never  had  any  conversation  with  H.  W. 

The  fourth  count — that  he  had  never  bought  any  thing 
of  J.  W.,  whereas  in  truth  he  had,  on  &c.,  bought  a 
turkey  and  a  fowl  of  him. 

The  fifth  count — that  the  defendant  never  saw  any 
turkey  or  fowls  at  the  house  of  H.  W.,  whereas  in  truth 
the  defendant,  on  &c.,  saw  a  turkey  and  six  couples  of 
fowls  at  the  house  of  H.  W. 

The  sixth  count  stated  that  the  defendant  falsely  swore 
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that  he  did  not  know  either  H.  W.  or  J.  W.,  and  did  not 
know  where  they  lived,  and  assigned  perjury  that  he 
knew  both  H.  W,  and  J.  W.,  and  well  knew  where  they 
lived  (a). 

It  was  opened  by  Carringion^  for  the  prosecution,  that 
two  persons  named  Harry  and  James  "Wilmot  were  charged 
before  Mr.  Croft,  a  magistrate,  with  having  stolen  a  large 
quantity  of  poultry,  the  property  of  Mr.  Laxton,  and  that 
on  the  examination  before  the  magistrate,  the  defendant, 
who  was  commonly  known  by  the  name  of  Clinch,  made  a 
deposition  that  on  the  day  after  the  poultry  was  stolen  he 
bought  a  turkey  and  a  fowl  of  James  Wilmot,  and  saw 
another  turkey  and  six  couples  of  fowls  at  the  house  of 
Henry  Wilmot,  and  that  H.  W.  told  him  that  he  and  his 
brother  and  some  other  persons,  whom  he  named,  had 
stolen  Mr.  Laxton's  poultry.  However,  on  the  trial  of 
H.  and  J.  Wilmot,  at  the  Berks  Quarter  Sessions,  for 
stealing  the  poultry  of  Mr.  Laxton,  the  defendant,  when 
called  as  a  witness,  denied  the  whole  of  what  he  had 
stated  before  Mr.  Croft,  and  persisted  in  saying  that  he 
knew  neither  H.  nor  J.  Wilmot,  and  had  never  had  any 
conversation  with  either  of  them,  or  been  in  the  house  of 
either,  and  had  never  bought  any  thing  of  either,  and  that 
he  himself  was  not  called  Clinch.  It  was,  therefore,  mani- 
fest  that  one  of  the  statements  of  the  defendant  was  false, 
and  although  it  was  held  in  the  case  of  Rex  v.  Harris  (&), 
that  an  indictment  for  perjury,  stating  that  on  one  occasion 
a  defendant  wilfully  swore  in  direct  contradiction  to  what 
he  had  sworn  on  another  occasion,  and  so  committed  per- 
jury, was  not  good  ;  yet,  from  the  authorities  cited  in  the 
notes  to  that  case,  it  seemed  that  if  one  of  the  oaths 

(a)  The  object  of  making  each  tion  whether  a  count  for  perjury 

false  allegation  of  the  defendant  could  be  supported,  unlets  the 

the  subject  of  a  distinct  count,  we  whole  of  what  was  there  laid  as 

believe  was,  that  aUhough  proof  ha?ini(  been  sworn  by  the  defend- 

of  any  one  of  several  assignments  ant  was  proved, 

of  perjury  in  a  count  is  sufficient  (6)  6  B.  &  A.  926. 
(if  material);  it  might  be  a  ques* 
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was  charged  in  the  indictment  to  be  false,  the  contradic-         |838. 

tion  by  the  other  oath  would  alone  be  sufficient  evidence 

of  its  falsehood  to  convict  the  defendant  of  perjury  (a).  '^'^ v! 

Wheatland. 

GuRNEY,  B.,  dissented. 

Carrington. — ^The  present  case  would  not  rest  on  the 
two  contradictory  statements  alone,  as  confirmatory  evi- 
dence would  be  adduced  to  shew  that  the  defendant's 
statement  at  the  Quarter  Sessions  was  the  false  one,  and 
his  deposition  before  the  magistrate  the  true  one. 

Proof  was  given  of  the  conviction  of  Harry  and  James 
Wilmot  for  stealing  the  poultry,  of  the  evidence  given  by 
the  defendant  at  the  trial,  and  of  the  defendant's  deposi- 
tion before  the  magistrate ;  and  strong  evidence  was  also 
given  to  corroborate  the  truth  of  that  deposition. 

GuRMEY,  B.,  (in  summing  up.) — It  is  not  sufficient  that 
it  should  be  proved  that  the  defendant  has,  on  two  different 
occasions,  given  directly  contradictory  evidence,  although 
he  may  have  wilfully  done  so  ;  but  you  must,  in  this  case, 
be  satisfied  affirmatively  that  what  he  swore  at  the  Quarter 
Sessions  was  false;  and  I  am  of  opinion  that  that  would  not 
be  sufficiently  shewn  to  be  false  by  the  mere  fact  that  the 
defendant  had  sworn  the  contrary  at  another  time ;  it  might 
be  that  his  evidence  at  the  Quarter  Sessions  was  true,  and 
that  his  deposition  before  Mr.  Croft,  the  magistrate,  was 
false,  and  if  so,  he  must  be  acquitted.  You  will,  therefore, 
consider  whether  there  be  such  confirmatory  evidence  of 
the  defendant's  deposition  before  the  magistrate  as  proves 
that  the  evidence  given  by  the  defendant  at  the  Quarter 
Sessions  was  false. 

Verdict— Guilty. 

Carringion,  for  the  prosecution. 

[Attorney—^.  Holding.^ 

(a)  In  some,  if  not  all  these  form  which,  in  the  case  of  Rex  v. 
caiea,  the  indictments  were  in  the      Harrii,  was  held  to  be  not  good* 
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1838. 


OXFORD  ASSIZES. 

(Crown  Side.) 

BEFORE   MR.  BARON   ALDER80N. 


March  2nd. 

On  the  trial 
of  a  caie  of 
•hooting,  with 
intent  to  do 
grievous  bodily 
harm,  there 
haying  been 
no  person  pre* 
lent  at  the 
time  of  the 
offence  but  the 
protecntor  and 
prisoner,  the 
latter  was, 
under  these 
special  drcum- 
stances,  allowed 
to  make  a  state- 
ment before 
bis  counsel 
addressed  the 
jury. 


Reoina  v.  M alinos. 

W  OUNDING. — The  prisoner  was  indicted  for  having 
maliciously  wounded  Benjamin  Churchill,  with  intent  to 
do  him  some  grevious  bodily  harm,  &c. 

It  appeared  from  the  statement  of  the  prosecutor,  that, 
at  about  nine  o'clock  on  the  evening  of  the  15th  of  Janu- 
ary, he,  in  company  with  the  prisoner,  left  the  Sun  public- 
house  at  Begbrook  to  go  home ;  and  that,  when  they  had 
proceeded  on  their  way  about  a  quarter  of  a  mile^  the  pri- 
soner, without  any  provocation  or  cause,  knocked  him  down, 
and  that  he  (the  prosecutor)  having  his  gun  with  him,  the 
prisoner  took  the  gun  and  beat  him  over  the  head  with 
it  and  wounded  him,  and  also  broke  the  gun-stock  to 
pieces. 

Cooper,  for  the  prisoner,  in  commencing  his  address  to 
the  jury,  expressed  regret  that  as  the  prisoner  was  de« 
fended  by  counsel,  he  could  not  be  allowed  to  make  his 
own  statement. 


Aldebsok,  B. — I  see  no  objection  in  this  case  to  his 
doing  8o ;  I  have  read  the  statement  he  made  before  the 
magistrate.  I  think  it  is  right  that  a  person  should  have 
an  opportunity  of  stating  such  facts  as  he  may  think  mate- 
rial, and  that  his  counsel  should  be  allowed  to  comment 
on  that  statement,  as  one  of  the  circumstances  of  the  case. 
On  trials  for  high  treason,  the  prisoner  is  always  allowed 
to  make  his  own  statement  after  his  counsel  has  addressed 
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the  jury.  It  is  true  that  the  prisoner's  statement  may  often 
defeat  the  defence  intended  by  his  counsel ;  but  if  so,  the 
ends  of  justice  will  be  furthered.  Besides,  it  is  often  the 
genuine  defence  of  the  party,  and  not  a  mere  imaginary 
case  invented  by  the  ingenuity  of  counsel. 

The  prisoner  made  the  same  statement  as  he  had  done 
before,  that  the  prosecutor  had,  in  the  first  instance, 
threatened  to  shoot  him,  and  had  snapped  the  gun  at  him. 

Cooper  then  addressed  the  jury,  and  commented  on  the 
prisoner's  statement,  as  according  with  the  evidence,  and 
only  supplying  what  was  otherwise  deficient  in  it.  He 
also  called  witnesses  (a). 

Verdict — Guilty  of  an  assault  (i). 
Walesby^  for  the  prosecution. 
Cooper^  for  the  prisoner. 

]|Attornies — HoUowai/,  and .] 


1838. 


Regina 

V. 

Mali  Not. 


(a)  See  the  next  case. 

(b)  By7Will.4&lVict.c.86, 
s.  11,  it  is  enacted,  "  that  on  the 
trial  of  any  person  for  ant/ felony 
whatever,  where  the  crime  charged 
shall  include  assault,  the  jury  may 
acquit  of  the  felony,  and  find  the 
party  guilty  of  an  assault,  if  the 


evidence  shall  warrant  such  find- 
ing; and  the  party  may  be  impri- 
soned for  any  term  not  exceeding 
three  years,  and  hard  labour  may 
be  added,  and  also  solitary  confine- 
ment, not  exceeding  one  month 
at  a  time,  or  three  months  in  any 
one  year." 


BEFORE  MR.  BARON  OURNEY. 


Regina  v.  Walklino.  j^^^j^  2nd. 

XjARCENY,  by  a  servant.     The  prisoner  was  charged  Although  the 
with  stealing  a  great  quantity  of  Irish  linen,  table-cloths,  under  very 

peculiar  cir- 
cumstances, allow  a  prisoner,  charged  with  felony,  to  make  a  statement  before  his  counsel  ad- 
dresses the  jury,  this  is  not  to  be  considered  as  a  precedent  with  respect  to  the  general  practice  in 
such  cases. 


Reoina 

V. 

Walklwo. 


CASES  ON  THE 

sheetingi  cambric^  &c.,  the  property  of  John  Simmonds 
Plumbe,  his  master*  It  appeared  that  the  prisoner  had 
had  the  management  of  a  Hnen-drapery  shop  of  the  prose- 
cutor at  Henley-on-Thames. 

At  the  close  of  the  case  for  the  prosecutor^  Wale$by  for 
the  prisoner,  on  the  authority  of  the  preceding  case  of  jRe- 
gina  V.  Malings,  proposed  that  the  prisoner  should  make 
his  own  statement  before  his  counsel  addressed  the  jury. 

GuRNEY,  B. — (having  conferred  with  Alderson,  B.) — 
My  brother  Alderson  informs  me,  that  he  allowed  it  to  be 
done  in  the  instance  which  has  been  referred  to,  which 
was  a  very  peculiar  case,  and  as  it  has  been  already  per- 
mitted before  at  these  assizes,  I  will  not  refuse  to  allow  it 
in  this  instance,  but  I  think  that  it  ought  not  to  be  drawn 
into  a  precedent. 

The  prisoner  read  a  written  statement  to  the  jury,  and 
Watesby  afterwards  addressed  them. 

Verdict— Guilty. 

Idudhw,  Serjt,  and  Cooper,  for  the  prosecution. 

Walesby  and  M'Lean,  for  the  prisoner. 

[Attornies— Coop^,  and  BprtUtt.'] 

See  the  cases  of  Regina  v.  Boucher  and  lUgina  t.  Hemy  Beard,  ante, 
p.  141,  142,  and  the  cases  there  referred  to. 


Pratt  r.  Brown. 
Uncniihed        JuONEY  had  and  received.    Plea,  general  issue. 

boDes,  which  are 
taken  through 

a  tarapike  to  It  was  Opened  by  Ludlow,  Serjt.,  for  the  plaintiff,  that 

tbe'nMrruihed,     ^^®  question  to  be  determined  in  this  case  was,  whether 

and  part  of  them 

Uiere  uied  aa  maoore,  and  the  retidue  to  be  afterwards  lold,  and  to  be  uied  ai  manure  at  other 

plaoMi  art  exempt  from  toU,  under  the  ttatutet  8  Geo.  4,  c  126,  ■.  8S,  and  5  ft  6  Will.  4,  c.  18,  a.  1. 
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uncrushed  bones  taken  to  the  farm  of  the  plaintiff,  to  be  1838. 
there  crushed,  and  part  to  be  used  there  as  manure,  and 
the  residue  to  be  sold,  to  be  used  as  manure  elsewhere, 
were  exempt  from  turnpike  toll,  as  being  manure.  He 
submitted  that  they  were  manure,  and,  as  such,  within 
the  exemptions  from  toll  specified  in  the  stat.  S  Geo.  4,  c. 
126,  s.  32,  and  5  &  6  Will.  4,  c.  18,  s.  1.  He  also  cited 
the  case  of  Higginbotham  v.  Perkins  (a),  in  which  Lord 
Chief  Justice  Dallas  says  that  an  exemption  in  favour  of 
agriculture  is  to  be  beneficially  construed. 

It  was  admitted  that  the  bones  in  question  were  carried 
in  a  cart  through  the  defendant's  turnpike,  and  that  they 
were  then  uncrushed,  but  were  afterwards  crushed  at 
the  plaintiff's  farm,  and  part  used  there  for  manure,  the 
residue  being  afterwards  sold  for  manure  on  other  farms. 

It  was  proved  by  Mr.  Hindley,  the  steward  of  Lord 
Sherborne,  that  when  bones  were  first  used  for  manure 
they  were  used  uncrushed ;  and  that  he  knew  Mr.  Simp- 
son, who  farmed  1,200  acres  of  arable  land,  and  had  for 
ten  years  paid  1 ,000/.  a-year  for  bones  for  manure,  which 
at  the  earlier  part  of  that  period  (when  bone  mills  were 
not  in  use)  had  been  thrown  loose  on  the  land,  just  as 
they  came,  and  then  spread  with  shovels ;  but  that  after 
the  erection  of  a  bone  mill  at  Hull  Mr.  Simpson  used  the 
bones  crushed.  This  witness  further  stated,  that  a  less 
quantity  of  bones  uncrushed  would  suffice  than  of  crushed 
bones,  and  that  they  lasted  longer  in  the  land.  He  also 
stated,  that  in  1832  Mr.  Talbot,  of  Guiting,  used  uncrushed 
bones,  and  that  down  to  the  present  time  Lord  Sherborne 
used  bones,  part  of  which  were  crushed  to  halF^inch  dust, 
and  the  residue  merely  cut  with  a  hatchet. 

GuRNEY,  B. — I  must  leave  it  to  the  jury  to  say  whe- 
ther bones  in  this  state  are  manure.    The  evidence  is, 

(a)  8  Taont,  801,  and  3  Moore,  186. 
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1838.        that  they  were  always  so  used  before  the  introduction  of 

p  "  the  bone  mills.     Gentlemen  of  the  jury,  do  you  think  un« 

«.  crushed  bones  are  manure  ? 

Baowk. 

The  Foreman  of  the  Jury. — Yes,  my  lord. 

GuRNEYj  B. — Perhaps  some  of  you  know  it  ? 

The  Foreman. — ^We  do,  my  lord. 

Ludlowy  Serjt. — I  should  like  to  have  your  lordship's 
opinion. 

GuRNEY,  B.— I  think  they  are  manure. 

Verdict  for  the  plaintiff. 

Lfidlow,  Serjt.,  and  Cripps^  for  the  plaintiff. 

Talfourd,  Serjt.,  and  Keating,  for  the  defendant. 
[Attomies — BawUruon^  and  WaUh,"} 


MoRRELL  and  Others  v.  Frith. 

A  party  being  ASSUMPSIT  for  money  paid  to  the  defendant's  use. 
thepUintiff^      Pleas — 1st,  the  general  issue;  2nd,  the  Statute  ofLimi- 

tttorney,  for        tations 
payment  of  an      ^a"^"*- 

alleged  debt,  j^  appeared  that  the  plaintiffs  were  bankers  at  Oxford, 

due  for  more  ,  ^ 

than  six  yean,  and  that  this  present  claim  was  for  a  balance  alleged  to 
■werf  inVhich    ^^^^  ^^6°  <^ue  on  a  banking  account  for  more  than  six 

he  itated  that       ^aa'ma 
he  was  "in  y®""* 

almost  daily  To  take  the  casc  out  of  the  Statute  of  Limitations  the 

expectation  of 
being  enabled 

to  give  a  satisfactory  reply  "  to  the  application,  and  that  he  would  call  on  the  plaintiff's  attorney 
"  on  the  matters"-— ife^,  that  this  was  not  sufficient  to  Uke  the  case  out  of  the  Statute  of  Limi- 
tations. 
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plaintiffs  relied  on  the  following  letter  from  the  defendanti 
written  by  him  in  answer  to  a  letter  from  the  plaintiffs' 
attorney,  asking  payment  of  the  plaintiffs*  demand. 

"  Sir,  Wallingford,  July  28,  1837. 

*'  Since  the  receipt  of  your  letter,  (and  indeed 
for  some  time  previously,)  I  have  been  in  almost  daily  ex- 
pectation of  being  enabled  to  give  a  satisfactory  reply  to 
your  first  application  respecting  the  demand  of  Messrs. 
Morrell  against  me.  I  propose  being  in  Oxford  to-morrow 
morning,  when  I  will  call  upon  you  on  the  matter.*' 

''  I  am,  Sir,  &c. 

"  W.  C.  Frith.*' 

GuRNBY,  B.|  (having  conferred  with  Alderson,  B.)— My 
brother  Alderson  agrees  with  me  in  opinion  that  this  let- 
ter is  not  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations.    The  plaintiff"  must  be  nonsuited. 

Nonsuit. 
Ludlouf,  Serjt.,  and  Sione,  for  the  plaintiffs. 
Talfourd,  Serjt.,  and  Whateley,  for  the  defendant. 

[Attomies— 5.  Fither,  and  Philpot  ^  Son."] 


In  the  ensuing  Term  Ludlow,  Serjt,  applied  to  the 
Court  of  Exchequer  for  a  new  trial,  but  the  Court  refused 
a  rule. 
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1838. 

WORCESTER  CITY  ASSIZES. 
(Crown  Side.) 

BEFORE   MR.  BARON   ALDER80N. 

Regina  V.  Griffiths. 

In  a  eiM  of  W  OUNDIN6. — The  indictment  charged  that  the  pri- 
intenuo'do^*  soner  maliciously  wounded  William  Kite,  with  intent  to 
pievoui  bodily    disable  him.    There  were  also  counts  laying  the  intent  lo 

barm,  it  ii  not  ^     ^ 

cneDtiai  that,     be  to  maim  the  prosecutor,  and  also  to  disfigure  and  do 

if  death  had         «.  .  i      im     i 

ensued,  the        him  some  grievous  bodily  harm. 

p^^/'lh^uid       ^*  appeared  that  on  the  night  of  the  27th  of  February, 

be  murder:        the  prisoner  had  gone  to  a  house  in  Bull-entry,  in  Wor- 

therefore,  if  it  i.ti  i.  i«« 

appear  that,  cester,  at  which  the  prosecutor  was  sleeping,  and  having 
iued,theo^noe  I^DOcked  violently  at  the  door,  the  prosecutor  got  up  and 
would  have        opened  it.    The  prisoner  then  came  in  and  said  he  would 

been  man-  *  "^ 

■laughter  only,  stay  all  night,  and  the  prosecutor  said  he  would  turn 

of  acquittal  of  him  out.     Upon  this  the  prisoner  begun  to  spar,  and 

^^In^l^Me  ^^®  prosecutor  struck  him  on  the  arm  with  a  stick.    The 

<**•»*•>«,*«"«  prisoner  then  went  out  of  the  house  and  called  to  the  pro- 

malice    doee 

not  mean  malice  secutor  to  come  and  fight,  and  after  they  had  begun  to 
^^         fight  the  prosecutor  threw  the  prisoner  down,  and  fell  upon 
him,  and  soon  afterwards  the  prosecutor  found  that  be 
had  been  wounded  by  a  knife. 

JF.  F.  Lee  for  the  prisoner. — I  submit  that  this  is  not  a 
case  of  felony  within  the  stat.  7  Will  4  &  1  Vict.  c.  85. 
— If  death  had  ensued,  the  ofience  of  the  prisoner  would 
not  have  been  murder. 

Alderson,  B.— I  should  say  that  if  death  had  ensued 
the  offence  of  the  prisoner  would  have  been  manslaughter 
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only.    It  18,  however,  within  the  4th  section  of  the  statute 
7  Will.  4  &  1  Vict.  c.  85  (a). 

Rboina 

V. 

F.  V.  Lee.—1  submit  that  the  4th  section  does  not  ap-     G»»w""»* 
ply,  if  the  case  would  be  one  of  manslaughter  if  death  had 
ensued. 

Aldbrson,  B. — Sect.  4  is  the  former  enactment 
without  the  proviso ;  and  it  would  be  difficult  to  adopt 
your  construction  when  one  happens  to  know  the  reason 
why  the  proviso  was  left  out.  If  the  jury  are  not  satisfied 
that  the  prisoner  inflicted  the  injury  with  any  of  the  in- 
tents laid,  they  may  find  the  prisoner  guilty  of  an  assault  (6). 
The  intent  is  the  only  question  I  shall  leave  to  the  jury. 
If  the  prisoner  did  no  more  than  was  necessary  for  his  own 
defence,  it  would  not  be  malicious. 

F.  V.  Lee  addressed  the  jury. 

Alderson,  B.,  (in  summing  up). — If  this  had  been  a 
case  under  the  former  act  of  Parliament,  the  prisoner 
would  have  been  entitled  to  his  acquittal,  because,  if  death 
had  ensued,  there  would  only  have  been  a  bad  case  of 
manslaughter;  but  under  the  law  as  it  now  stands,  it  is 
only  necessary  that  the  ofience  should  have  been  com- 
mitted maliciously,  and  with  some  one  of  the  intents  laid 

(a)  By  which  it  is  enacted,  the  lawful  apprehension  or  de- 
''that  whosoever  unlawfully  and  tainer  of  any  person,  shall  be 
malidously  shall  shoot  at  any  per-  guilty  of  feionly,  and  being  con- 
son,  or  shdl,  by  drawing  a  trigger,  ?icted  thereof  shall  be  liable,  at 
or  in  any  other  manner,  attempt  the  discretion  of  the  court,  to  be 
to  discharge  any  kind  of  loaded  transportedbeyond  the  seas  for  the 
anns  at  any  person,  or  shall  stab,  term  of  his  or  her  natural  life,  or 
cut,  or  wound  any  person,  with  for  any  term  not  less  than  fifteen 
intent  in  any  of  the  cases  aforesaid  years,  or  to  be  imprisoned  for  any 
to  maim,  disfi^re,  or  disable  such  term  not  exceeding  three  yean.'' 
person,  or  to  do  some  other  griev-  (6)  Under  sect.  II  of  the  stat, 
ous  bodily  harm  to  such  person,  7  >^iH.  4  &  1  Vict,  c  85,  referred 
or  with  intent  to  resist  or  prevent  to  ante,  p.  243,  n.  (6). 
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in  the  indictment.  However,  by  the  term  maliciously 
is  not  meant  with  "  malice  aforethought,*'  because,  if  it 
were  with  malice  aforethought,  that  would  constitute  a 
still  more  grave  offence,  as  that  would  show  an  intent  to 
murder.  With  respect  to  the  intent  here.  If  a  man  in- 
flicts such  injuries  as  these,  can  he  do  it  without  intending 
some  grievous  bodily  harm  ?  The  counts  to  maim  and 
disfigure  do  not  apply.  The  intent  might  be  to  disable, 
and  also  to  do  grievous  bodily  harm.  You  will  consider 
whether  the  prisoner  wounded  the  prosecutor  with  either 
of  these  intents,  or  whether  he  did  it  for  his  own  self- 
defence  {a). 

Verdict — Guilty  of  the  felony. 

Whitmore,  for  the  prosecution. 


F.  V.  Lee,  for  the  prisoner. 

[Attomies — CorbeU,  and  Finch  if  Jones,} 


(a)  A  similar  case  to  this  was 
brought  under  the  consideration 
of  the  fifteen  Judges  from  the 
Norfolk  Circuity  and  their  Lord- 


slups  were  of  opinion  that  the 
above  construction  of  the  act  of 
Parliament,  and  of  the  word  *'  ma- 
liciously" was  right. 


WORCESTERSHIRE  ASSIZES. 


BEFORE  MR.  BARON  ALDBR80N. 


Regina  «.  Wheeley. 

A  party,  who     JmURDER. — The  prisoner  was  charged  with  the  wil- 
Zuh^mu'iSCT      ^"^  murder  of  Mary,  his  wife,  by  administering  poison  to 

made  a  state-       her. 

ment  before  the 

coroner  at  the 

inqneftt,  which  was  taken  down.     The  paper  purported  that  the  statement  wu  made  on  oath:— 

Held,  that  on  the  trial  of  the  party  for  murder,  this  statement  wa3  not  receivable,  and  that  parol 

evidence  was  not  admissible  to  shew  that  no  oath  had,  in  iacr,  been  administered  to  the  prisoner. 
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It  was  opened  by  Hume^  for  the  prosecution,  that  the  1838. 
deceased  had  died  from  poison,  but  that  there  was  no  evi- 
dence to  afiect  the  prisoner,  except  a  statement  made  by 
him  before  the  coroner  at  the  inquest.  This  statement 
purported  on  the  face  of  it  to  have  been  taken  on  oath, 
but  the  coroner  would  state,  if  parol  evidence  were  ad- 
missible, that  in  fact  no  oath  was  administered  to  the  pri- 
soner. 

Alderson,  B. — As  the  statement  purports  to  be  a 
statement  on  oath,  I  cannot  receive  it  as  evidence  against 
the  prisoner;  and  I  think,  as  it  so  purports,  I  cannot  allow 
parol  evidence  to  be  given  to  shew  that  the  statement  was 
not  made  upon  oath. 

The  evidence  was  rejected. 

Verdict— Not  guilty. 

Hume,  for  the  prosecution. 

F.  V.  Lee,  and  Beadon,  for  the  prisoner. 
[Attornies — BUingf  and  WUson.'] 

See  the  case  of  Bex  if^Bentley,  ante,  Vol.  6,  p.  148;  and  Bex  v.  Bhtrs, 
ante,  Vol.  7,  p.  177. 
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STAFFORD  ASSIZES. 
{Civil  Side.) 

BEFORE   MR.  BARON  ALDERSON. 


March  12th.  RoBINSON  V.  VauOHTON  AND  SoUTUWICK. 

Wto'*'?Da  Trespass  for  breaking  and  entering  the  close  of  the 

field,  in  which  plaintiff^  with  a  gun  and  a  pointer,  in  pursuit  of  game,  on 

Md  B.  g^***''  the  10th  of  February,   1838.     Pleas,  by  the  defendant 

?o*  mdJ^A."*  Vaughton,  Ist.,  not  guilty;  2nd.,  that  the  close  was  the 

ibbieuaco-  goil  and  freehold  of  the  defendant  Southwick,  and  that 

tretpaster  with 

B.;  bat  if  A.  the  defendant  Vaughton  entered  by  his  leave  and  license. 

mfhvHrff  B.  Plcas  by  the  defendant  Southwick,  Ist,  not  guilty ;  2nd., 

^idT  tnd^he  liherum  tenementum.     Replication  to  the  last  plea  of  the 

does  80,  A.  it  defendant  Southwick,  that  whilst  the  close  was  the  defen- 

•withB.;  dant  Southwick's  soil  and  freehold,  to  wit,  on  the  28th 


mSS°*   of  March,  1835,  he  demised  it  to  the  plaintiff  for  a  year, 
famo^r*       and  so  from  year  to  year,  as  long  as  the  parties  pleased. 

A.  ordered  and  tuthoriied  B.  to  iport  over  the  lands  of  C,  which  he  did.  D.,  by  the  aiaent  of 
C,  laid  an  information  before  a  magistrate  against  B.  for  this  trespass  (under  the  Game  Act,  1  & 
2Will.  4,  C.S2,  S.SO).  The  magistrate  dismissed  the  complaint: — Held,  In  an  action  by  C. 
against  A.  and  B.  for  this  trespass,  that  the  proceedings  before  the  magistrate  were  a  bar  to  the 
action  both  as  to  A.  and  B.,  under  sect.  46  of  the  act;  and  that,  to  be  a  bar,  it  was  not  necessary 
that  the  magistrate  should  conviei  of  the  trespass,  it  being  sufficient  if  he  adjudicattd  between  the 
parties. 

Parol  evidence  of  what  a  party  says  before  a  magistrate,  on  the  hearing  of  a  case  of  trespass, 
mader  the  Game  Act,  (1  &  2  WilL4,  c.  32,  s.  30),  is  admissible,  although,  in  fact,  what  he  said 
was  taken  down,  u  this  Is  not  one  of  the  cases  in  which  it  \m  the  magistretes'  duty  to  take  down 
what  is  said  before  them. 

To  a  plea  of  liberum  tenementum,  the  plaintiff  replied,  a  demise  for  a  year,  and  so  from  year  to 
year,  as  long  as  the  plaintiff  and  defendant  should  respectively  please.  R^oinder,  that  the  demise 
was  from  year  to  year,  saving  and  reserving  the  game,  with  full  power  to  the  defendant  to  carry 
away  the  same;  and  that  the  defendant  entered  lor  that  purpose :  *'  without  this,  that  the  defen- 
dant demised  the  dote  to  the  plaintiff  for  a  year,  and  so  from  year  to  year,  as  long  as  the  plaintiff 
and  defendant  should  respectively  please,  in  manner  and  form  as  the  plaintiff,  in  her  replication, 
hath  alleged."  Whether  this  rejoinder  merely  puts  in  issue  the  demise  from  year  to  year,  or 
whether,  under  it,  the  defendant  can  go  into  evidence  to  shew  that  the  demise  was  qualified  by  a 
reservation  of  the  game,  Qusere. 
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Rejoinder  to  this  plea,  that  the  demise  was  from  year  to  1833. 
year^  saving  and  reserving  to  the  defendant  Southwicki 
his  heirs  and  assigns,  all  game  in  and  upon  the  said  closei 
with  full  power  to  him  and  them,  and  his  and  their  ser- 
vants, and  other  persons  having  his  and  their  permission, 
to  kill  and  carry  away  the  same.  Wherefore  the  de- 
fendant Southwick,  it  being  at  a  reasonable  time,  en- 
tered the  close  to  kill  the  game,  as  he  lawfully  might; 
without  this,  that  the  defendant,  Southwick,  demised  the 
close  to  the  plaintiff  for  one  year,  and  so  from  year  to 
year  as  long  as  the  plaintiff  and  defendant  should  respec- 
tively please,  in  manner  and  form  as  the  plaintiff  in  her 
replication  to  the  last  plea  had  alleged,  (concluding  to  the 
country.)  There  was  a  similar  replication  to  the  defen- 
dant Vaughton's  second  plea,  to  which  the  defendant 
Yaughton  made  a  precisely  similar  rejoinder,  that  there 
was  a  demise  reserving  the  game,  but  this  rejoinder  added 
that  the  defendant  Southwick  *'  gave  leave  and  license" 
to  the  defendant  Yaughton  to  kill  and  carry  away  the 
game  to  be  found  in  the  close,  and  that  he  entered  the 
close  in  pursuance  of  that  license ;  without  this,  that  the 
defendant  Southwick  demised  to  the  plaintiff  for  one 
year,  and  so  from  year  to  year,  in  manner  and  form  as  the 
plaintiff  bad  in  her  replication  to  the  last  plea  alleged, 
(concluding  to  the  country.) 

It  was  opened  by  Talfourd,  Serjt,  for  the  plaintiff,  that 
the  defendant  Southwick  was  the  owner  of  the  farm  on 
which  the  trespass  was  committed,  and  that  he  had  let  it 
to  Mrs.  Robinson,  the  plaintiff,  at  the  same  time  expressly 
letting  her  the  game  with  it,  although  it  was  now  to  be 
contended  that  the  defendant,  Mr.  Southwick,  had  re- 
served the  game,  and  was  therefore  justified  in  sending 
the  other  defendant,  Mr.  Yaughton,  on  the  10th  of  Fe- 
bruary, 1838,  to  sport  over  the  land,  which  was  the  tres- 
pass complained  of. 


YOL.  YXii*  s  N»  p. 
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1833.  AldersoNj  B. — Is  not  the  only  isstte  on  these  special 

'  pleadings,  demise  or  no  demise? 

Robinson 

VAwoiiToir.  n^  y^  Richards,  for  the  defendants.  We  deny  the  de- 
mise modo  et  formft,  which  is  the  unqualified  demise  stated 
in  the  replication. 

Alderson,  B. — Under  a  special  traverse  the  inducement 
is  not  put  in  issue;  its  only  effect  is  to  explain  the  intended 
defence. 

R.  V.  Richards By  the  rule  H.  T.  4,  Will.  4,  s.  13., 

"  all  special  traverses^  or  traverses  with  an  inducement  of 
affirmative  matter,  shall  conclude  to  the  country.** 

Alderson,  B. — I  will  not  stop  the  case  on  this  point, 
although  I  have  a  strong  opinion  on  it  (a).  It  is  desirable 
to  settle  the  question  of  fact,  as  both  parties  are  prepared 
to  try  it. 

It  was  proved  by  three  witnesses  called  for  the  plaintiff, 
that  when  she  took  the  farm  in  1835,  she  expressly  took 
the  game  with  it,  and  it  was  proved  that  there  was  a 
hearing  before  Mr.  Clare,  a  magistrate,  on  the  subject 
of  Mr.  Vaughton  trespassing  on  the  plaintiff^s  land,  on  the 
10th  of  February,  in  pursuit  of  game,  and  that  Mr. 
Vaughton  said,  '^I  admit  the  trespass,  but  Mr.  Southwick 
had  given  me  authority  to  go  upon  the  land,**  and  that 
Mr.  Southwick  was  called  as  a  witness,  and  said  that  he 
had  reserved  the  game,  and  had  given  Mr.  Vaughton 
leave  to  sport,  and  that  Mr.  Clare  dismissed  the  case. 

Ludlow,  Serjt — Must  not  the  depositions  before  Mr. 
Clare  be  put  in  to  shew  what  Mr.  Vaughton  said? 


(a)  We  believe  that  the  defen-     leave  to  withdraw  that  plea  and 
dants  at  fint  pleaded  leave  and     pleaded  soil  and  freehold. 
liceiiBe,  and  afterwards  obtained 
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Alderson,  B. — What  a  party  says  is  evidence  against 
himseir,  whether  another  person  took  it  down  or  not,  is 
immaterial,  unless  he  has  authority  to  do  so.  In  cases  of 
felonyi  we  require  the  depositions,  because,  by  an  act  of 
parliament,  magistrates  are  bound  to  take  down  what  the 
witnesses  say,  but  that  is  not  so  here. 

Ludlow,  Serjt.— By  sect.  46  of  the  Game  Act,  1  8e  2 
Will.  4,  c  83.,  proceedings  before  a  magistrate  for  the  same 
trespass,  are  a  bar  to  a  subsequent  action,  and  may  be 
given  in  evidence  under  the  general  issue,  without  being 
specially  pleaded. 

Talfourd,  Serjt. — That  only  applies  where  there  is  a 
conviction. 

Ludlow,  Serjt. — The  words  of  the  act  are,  that  *'  where 
any  proceedings  shall  have  been  instituted  under  the  pro- 
visions of  this  act  against  any  person  for,  or  in  respect  of 
any  trespass,  no  action  at  law  shall  be  maintainable  for  the 
same  trespass  by  any  person  at  whose  instance,  or  with 
whose  concurrence  or  assent,  such  proceedings  shall  have 
been  instituted,  but  that  such  proceedings  shall  in  such 
case  be  a  bar  to  any  such  action,  and  may  be  given  in  evi- 
dence under  the  general  issue.*' 

Alderson,  B, — The  question  is,  what  is  the  meanuag 
of  the  word  "proceedings?" 

Ludlow,  Serjt. — There  is  no  evidence  of  any  trespass 
by  the  defendant  Southwick. 

Alderson,  B. — If  I  give  a  man  leave  to  go  on  a  field 
over  which  I  have  no  right,  and  he  goes,  that  will  not  make 
me  a  trespasser;  but  if  I  desire  him  to  go  and  do  it,  and 
then  he  does  it,  that  is  a  doing  of  it  by  my  authority,  which 
18  quite  a  different  thing,  and  I  should  be  Uable,  which 
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1838.        was  the  case  here.    It  will  be  for  the  jury  to  determine, 
when  they  have  heard  the  whole  of  the  evidence. 

On  the  part  of  the  plainti£P,  Mr.  Bolton  was  called ;  he 
said,  '*I  was  before  Mr.  Clare  conducting  the  case  for  the 
plaintiff.  I  asked  Mr.  Southwick  if  he  had  ordered  Mr* 
Vaughton  to  go  on  Mrs.  Robinson's  farm  in  spite  of  Mrs. 
Robinson.  He  said  he  had.  I  asked  him  if  he  was  pre- 
pared to  defend  an  action  with  Mr.  Vaughton  on  the  sub- 
jecti  and  he  said  he  was.  The  magistrate  then  said  it  was 
a  question  of  right  fit  to  be  determined  by  a  jury,  and  I 
said  I  would  take  it  before  a  jury." 

Ludlow,  Seijt. — I  submit  that  there  is  no  evidence  to 
go  to  the  jury  against  Mr.  Southwick. 

Alderson,  B. — There  clearly  is,  on  the  evidence  of  Mr. 
Bolton.  The  defendant  said  he  ordered  Mr.  Vaughton 
to  go  on  the  land  in  spite  of  Mrs.  Robinson. 

Ludlow,  Serjt. — That  is  merely  leave  and  license. 

Alderson,  B. — No :  it  is  a  great  deal  more  than  leave 
and  license ;  it  is  an  authority. 

It  was  opened  by  Ludlow,  Serjt.,  for  the  defendants, 
that  on  the  1st  of  March,  1888,  Mr.  Thomas  Robinson, 
on  behalf  of  his  mother,  laid  an  information  before  the 
Rev.  J.  Clare  for  the  trespass  on  the  10th  of  February, 
upon  which  a  summons  issued,  and  Mr.  Vaughton  ap- 
peared ;  and  that  after  hearing  evidence  and  adjourning 
for  further  evidence,  which  was  also  heard,  Mr.  Clare 
dismissed  the  case. 

Alderson,  B. — I  am  in  this  difficulty.  The  only  way 
in  which  the  defendant  Southwick  is  fixed  is  by  sanction- 
ing  the  trespass  of  Mr.  Vaughton.  If  you  put  in  these 
proceedings  as  to  Vaughton,  and  they  are  a  bar  to  the 
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action  as  to  bim  who  committed  the  actual  trespass,  what         1838. 
am  I  to  do  with  Mr.  Southwick? 

Ludlow,  Serjt. — I  submit  that  if  the  proceedings  dis- 
charge the  defendant  Vaughtoni  they  also  discharge  the 
other  defendant ;  because^  if  they  discharge  the  actual 
trespasser,  they  discharge  the  accessoryship  which  arose 
out  of  his  act. 

The  information  before  the  Rev.  J.  Clare  was  put  in, 
and  also  the  summons,  on  the  back  of  which  Mr.  Clare 
had  written  the  word  '*  discharged.*' 

Talfourd,  Serjt. — I  submit  that  the  proceedings  before 
a  magistrate  are  no  bar,  unless  there  is  a  conviction. 

Alderson,  B. — I  think  that  there  must  be  an  adjudi- 
cation between  the  parties,  but  I  do  not  think  it  is 
material  which  way  that  adjudication  is.  I  am  of  opi- 
nion that  these  proceedings  are  certainly  a  bar  as  to  Mr. 
Vaughton. 

Talfourdf  Serjt. — I  submit  that  the  proceedings  before 
the  magistrate  can  be  no  bar  as  to  the  other  defendant ; 
there  were  no  proceedings  against  him.  He  came  before 
the  magistrate  and  made  himself  a  party,  and  the  magis- 
trate, seeing  that  Mr.  Vaughton  acted  under  the  landlord, 
dismissed  the  case  as  against  him,  no  doubt  because  he 
thought  it  right  that  the  matter  should  be  settled  in  an 
action  between  the  plaintiff  and  Mr.  Southwick. 

i?.  F.  Richards  referred  to  the  case  of  Boyce  v.  Doug- 
las (a). 

(a)  1  Camp.  60.  In  that  case  the  peared  that  the  defendant,  who  was, 

plaintiff  had  been  wrongfally  put  as  well  as  the  plaintiff,  a  passenger 

inironsbythecaptun  of  the  Hud-  on  board  the  ship,  had,  while  the 

dart  East  Indiaman ;  and  it  ap-  pluniiff  was  about  to  be  put  in 
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1838.  Alderbok,  B. — I  tbink,  on  tbe  general  issue,  I  shall 

hold  the  proceedings  before  Mr.  Clare  to  be  a  bar  to  the 
action  as  to  both  defendants,  and  my  brother  Talftmrd 
shall  have  leare  to  move  to  enter  a  verdict  (a).  I  will  ask 
the  jury  whether  this  is  the  same  trespass,  and  whether 
the  plaintiff  antluniaed  the  proceedings  before  Mr.  Clare. 
Mr.  SoQtbwick  never  was  on  the  land,  and  the  diflicuky 
is,  that  he  is  only  a  trespasser  through  Mr.  Vaughtcm. 

Ludlaw,  Seijt.,  called  witnesses  with  a  view  of  shewing 
that  Mr.  Soathwick  had  reserved  the  game,  but,  on  this 
part  of  the  case,  the  defendants  wholly  failed  in  proof. 

Aldekson,  B.,  (in  summing  up). — ^With  respect  to  the 
identity  of  the  trespass,  and  Mrs.  Robinson  having  au- 
thorized the  proceedings  before  Mr.  Clare,  I  think  you 
will  have  little  doubt.  The  only  real  question  is,  whether 
Mr.  Vaughton  was  authorized  and  ordered  by  Mr.  South- 
wick  to  commit  this  trespass,  or  whether  Mr.  Soutbwick 
merely  said,  ''  I  will  permit  you,*'  or, ''  you  may  go  if  you 
like.'*  If  he  was  authorized  and  ordered  by  Mr.  South- 
wick  to  go  there,  they  are  joint  trespassers,  but  if  be  was 
only  permitted,  or  had  leave  and  license  from  Soutbwick, 
they  are  not. 

The  jury  found  a  verdict  for  the  defendants 
on  the  general  issue,  and  for  the  plaintiff 

iroDi,  beld  up  the  butt  of  a  mus-  the  pluutiff  in  custody,  and  that 
ket  at  him,  and  threatened  to  ai  this  trespass  was  sid»sti|ptially 
strike  him.  The  plaintiff  brought  the  same  as  that  in  the  other 
separate  actions  for  assault  and  action,  the  defendant  might  ha?e 
false  imprisonment  against  the  pleaded  in  abatement  the  pen- 
captain  and  the  defendant;  and  dency  of  another  suit."  As  to 
in  that  case,  Lord  EUenhorough  pleading  a  recovery  against  a  co- 
"  decidedly  thought  that  the  de-  trespasser,  see  the  ease  of  BaUutm 
fendant  was  implicated  in  the  false  v.  Lumley^  ante,  VoL  3,  p.  489, 
imprisonment,  having  committed  and  the  notes  to  that  case, 
an  assault  in  aid  of  those  who  had         (a)  No  motion  was  madew 


OXFORD  CIRCUIT,  1  VICT.  259 


ROMNSOK 

Vauohtoii. 


on  the  special  pleadings;  they  also  found         ig38. 
that  Mr.  Southwick  did  authorise  and  di- 
rect Mr.  Vaughton  to  go  on  the  plaSntiflTs 
land. 

Tatfaurd,  Serjti  and  Whatelet/,  for  the  plaintiff. 

Ludlow,  SerjU,  and  /£.  F,  Richards,  for  the  defendants. 

[Attomies— PAiffgw,  and  Turner.'] 


Sutton  v.  Hawkins. 

Debt  for  meat  sold  and  delivered.    Pleas,  Ist,  nun-  ifapenon  offer 

quam  indebitatus,  and  Snd.,  a  tender  of  61.  I9s.    Repli-  thatisdae/''thit 

cation  denying  the  tender.  iiX?  ftty 

In  support  of  the  plea  of  tender  it  was  opened  by  JViZ-  by  accepting  a 

-..«-,  .  sum  properly 

fourd,  Serjt.,  for  the  defendant,  that  seven  sovereigns  tendered  doei 
were  tendered  to  the  plaintiff's  wife,  but  he  submitted  miw  Ws^uturT 
that  this  tender  was  good,  although  change  was  asked,  jjj^"^|*{,*j^' 
as  it  was  not  objected  to  on  that  ground,  and  he  also  would  do  if  he 
stated  that  it  would  be  shewn,  that  the  plaintiff's  wife  offered « as  alt 
acted  for  her  husband  in  the  management  of  his  trade.        ^'  **"  *****  " 

To  prove  the  tender  a  witness  named  Biddulph  was 
called :  he  said,  '*  the  defendant  went  into  the  plaintiff'a 
shop,  and  offered  to  pay  Mrs.  Sutton,  the  plaintiff's  wife, 
6/.  19«. ;  he  put  down  seven  sovereigns,  and  asked  for  a 
shilling  as  change ;  he  did  not  offer  6/.  19^.  as  part  pay- 
ment, but  offered  that  sum  as  all  that  was  due." 

Aldbrson,  B. — That  is  no  tender.  If  a  party  takes  a 
sum  properly  tendered,  he  does  not  thereby  compromise 
his  future  claim  to  more.  Now>  if  Mrs.  Sutton  had  taken 
this  money,  her  husband  could  not  have  gone  for  more, 
as  it  was  offered  '*as  all  that  was  due."  Therefore  this 
IS  no  tender. 

Verdict?  for  the  plaintiff. 
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Ludlow,  Serjt.i  and  Godson,  for  the  plaintiff. 

Talfourd,  Serjt.|  and  Meteyard,  for  the  defendant. 

[Attomies — Tkomat,  and  Stanley. 1 

See  the  case  of  Jenningt  ▼•  Mc^or,  ante  p.  61,  and  the  cases  there 
referred  to. 


(Crown  Side.) 

BEFORE  MR.  BARON  OURNEY. 


Marchnth. 

"Where  an  ac- 
complice who 
ooald  not  read 
had  made  a 
sutement  before 
the  committing 
magiatrate,  and 
at  the  trial  gaTC 
eridence  &lliog 
very  short  of 
what  he  laid 
before  the  ma- 
giatrate, the 
Judge  allowed 
hit  deposition  to 
be  shown  to  him, 
but  would  not 
allow  the  depo- 
sition to  be  read 
to  him  by  the 
officer  of  the 
Court,  that  the 
oonnsel  for  the 
pnaecution 
should  examine 
upon  it 


Reoina  V.  Beardmore. 

ShEEPSTEALING.— The  prisoner  was  charged  with 
stealing  two  rams,  the  property  of  Thomas  Mellor. 

On  the  part  of  the  prosecution,  an  accomplicei  who  was 
evidently  a  very  unwilling  witness,  was  called,  and  his 
evidence  falling  very  short  of  what  he  had  stated  before 
the  magistrate,  his  deposition,  signed  with  his  mark,  was 
put  into  his  hand. 

JP.  V.  Lee,  for  the  prosecution,  asked  that  the  deposi- 
tions should  be  read  to  the  witness  by  the  officer  of  the 
Court,  with  a  view  of  founding  questions  upon  it. 

GuRMEY,  B. — I  cannot  permit  his  deposition  to  be  read 
to  him,  at  the  instance  of  the  prosecutor. 


The  deposition  was  not  read. 


Verdict— Guilty. 


F.  v.  Lee,  for  the  prosecution. 
Oodson,  for  the  prisoner. 

[Attomies— Jlfptiilry,  and  Paumam,^ 
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1838. 
Regina  v.  Dyke. 

ShEEPSTE ALING, — The  prisoner  was  charged  with  The  conflrma- 
stealing  a  Iambi  the  property  of  Job  Leicester.  complice  ought 

To  prove  the  case  against  the  prisoner  an  accomplice  J^JJ^J^Wch"* 
was  called,  who  stated  that  he  was  with  the  prisoner  and  goei  to  connect 
assisted  him  in  stealing  the  Iamb,  but  the  only  evidence  with  the  tnnt- 
to  confirm  his  statementi  was  that  of  a  witness  who  found  woaid'be°hjghiy 
the  skin  of  the  Iamb  in  the  field  where  the  lamb  had  been  dangeroiw  to  act 

on  the  evidence 
kept.  of  an  acconplioe 

unconSrmed . 
witli  respect  to 

GuRNEY,  B. — Is  there  any  further  confirmation  of  the  ^^*^  •*' 
accomplice  ?     I  think  this  is  not  sufficient. 

Meieyard,  for  the  prosecution,  answered  in  the  nega- 
tive, and  submitted  that  there  was  some  evidence  to  go 
to  the  jury.  He  cited  the  case  of  Rex  v.  Hastings  (a), 
as  shewing  that  the  confirmation  of  the  accomplice  need 
not  be  as  to  the  party  accused. 

GuRNEY,  B. — Although,  in  some  instances,  it  has  been 
so  held,  you  will  find  that  in  the  majority  of  recent  cases 
it  is  laid  down  that  the  confirmation  should  be  as  to  some 
matter  which  goes  to  connect  the  prisoner  with  the  trans- 
action. I  think  that  it  would  be  highly  dangerous  to 
convict  any  person  of  such  a  crime  on  the  evidence 
of  an  accomplice,  unconfirmed  with  respect  to  the  party 
accused. 

Verdict — Not  guilty. 

Meieyard,  for  the  prosecution. 

[Attorney — Smith.'] 

(a)  Ante,  Vol.  7)  p.  152;   see     ante.  Vol.  7,  p-  272,  and  the  cases 
also  the  case  of  Bex  ?.  Farler^     there  referred  to. 
ante,  p.  106,  and  Rex  ▼.  WUkes, 
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Ifajoryofma- 


Reoina  V.  Anne  Wycherlby. 

Murder.— The  prisoner  was  indicted  for  the  wilfiil 
troM  with  10      murder  of  Anne  Wycherley  the  younger,  a  child  aged 

have  the  eti-        .,  i_     j  •        i_ 

dence  of  a  tur-  three  years,  by  drowning  her. 

S^SdrJe^^'      The  case  was  clearly  provedi  and  the  prisoner  was  found 

diet,  they  ilioidd  guilty. 


be  examined  ai  a 


Court  and  the  ^        The  learned  Baron  passed  sentence  of  death  upon  her; 
and  on  Mr.  Bellamy,  the  clerk  of  assize,  asking  the  pri- 
I  Sn  open   goner  if  she  had  any  thing  to  say  in  stay  of  execution,  she 
The  teim       replied,  "  I  am  with  child  now.** 

<*qnkkwllh 
child  "  m#mf 

haTing  con-  GuRNEY,  B. — Let  the  sheriff  impanel  a  jury  of  matrons 

^^^  forthwith.    Let  all  the  doors  be  shut,  and  no  one  be  suf- 

fered to  leave  the  Court  {a). 

The  under-sheriff  went  to  twelve  married  ladies  who 
were  present  in  Court,  and  having  obtained  their  names, 
he  returned  them  in  a  panel  to  Mr.  Bellamy,  and  these 
ladies  were  then  called  by  Mr.  Bellamy,  and  having  an- 
swered to  their  names,  the  forematron  was  sworn  in  the 
following  form : — 

*'  You,  as  forematron  of  this  jury,  swear  that  you  will 
diligently  inquire,  search,  and  try  Anne  Wycherley,  the 
prisoner  at  the  bar,  whether  she  be  quick  with  child  or 
not,  and  thereof  a  true  verdict  give,  according  to  the  best 
of  your  skill  and  knowledge.    So  help  your  God.'* 

The  other  matrons  were  then  sworn  as  follows  : — 

''  The  same  oath  which  your  forematron  has  taken  on 
her  part  you  shall  well  and  truly  observe  and  keep  on  your 
respective  part.    So  help  your  God.'* 

(a)  For  the  aathorities  on  tlus  closing  the  doors  of  the  coort, 

subject,  see  3  Inst.  17;  2  Curw.  (which  is  always  given  before  a 

Hawk.  657;  IH.P.  C.  d68;  and  jury  of  matrons  is  impanelled), 

2  H.  p.  G.  4 13»  where  Lord  Hale  is  to  prevent  the  ladies  from  leav- 

says,  thai  the  jury  is  to  be  a  jury  ing  the  court,  and  thus  pre?enting 

of  '*  discreet  women.''  We  believe  a  jury  of  matrons  de  drcnmstan- 

thal  the  reason  of  the  order  for  tibus  from  being  impanelled. 
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A  bailiff  was  then  sworn  in  the  following  form ;—  1838« 

"  You  shall  well  and  truly  keep  this  jury  of  matrons  - 

without  meaty  drink,  or  fire,  candle  light  excepted ;  you  ^ 

shall  suffer  no  person  but  the  prisoner  to  speak  to  them  ;   ^^c^^*"**^- 
neither  shall  you  speak  to  them  yourself,  unless  it  be  to  ask 
them  if  they  are  agreed  on  their  verdict,  without  leave  of 
the  Court.    So  help  your  God.** 

The  jury  of  matrons  then  retired  to  a  private  room,  and 
the  prisoner  was  taken  to  them.  After  a  short  time  they 
sent  a  message  into  Court  that  they  wished  for  the  assist- 
ance of  a  surgeon. 

GuRNBT,  B. — I  think  that  I  ought  not,  considering  the 
terms  of  the  bailiff's  oath»  to  allow  a  surgeon  to  go  to  the 
room  in  which  the  jury  of  matrons  is,  and  that  they  should 
come  into  Court  (a). 

The  jury  of  matrons  came  into  Court,  and  having  pub- 
licly expressed  a  wish  for  the  assistance  of  a  surgeon, 

Gu&NBY,  B.,  directed  Mr.  Greatorex,  who  was  a  sur- 
geon and  aecoueheur,  and  who  was  a  witness  in  another 
case  (f),  to  retire  and  examine  the  prisoner. 

This  wae  done,  and  on  the  return  of  Mr.  Greatorex  to 
the  Court,  he  was  sworn,  *'  You  shall  true  answer  make,** 
&Cm  and  he  stated  that  he  saw  no  reason  to  believe  that 
the  pcisoneK  was  quick  with  child>  his  opinion  being  that 


(a)  We  are  iafocined  that  some  the  objection,  that  the  surgeon 

years  ago  a.  jury  of  matrons  was  was  thus  living  evidence  out  of  the 

impanelled  at  Chester,  and  that  presence  of  the  judge,  which  evi- 

In  that  instance  the  surgeon  went  dence  might  possibly  be    of  a 

to  the  room  in  which  the  jury  and  nature  to  be  perfectly  inadmit- 

prisoner  were,  which  seems  not  sible  in  point  of  law,  as  being 

only  to  have  been  in  some  degree  hearsay  or  the  like, 

hiconsistent  with  the  terms  of  the  (h)  The  wife  of  this  gentleman 

bailiff^  oath,  bat  was  also  open  to  was  the  forematroa  of  the  jury. 
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she  was  not  with  child  at  all,  but  that  if  she  was,  she  could 
only  be  in  a  very  early  stage  of  pregnancy. 

GuRNEY,  B. — **  Quick  with  child  **  is  having  conceived. 
**  With  quick  child  "  is  when  the  child  has  quickened. 
Do  you  understand  the  distinction  I  make  ? 

Mr.  Greatorex. — I  do,  my  Lord. 

The  jury  of  matrons  again  retired,  and  on  their  return 
into  Court,  they  found  a  verdict  that  the  prisoner  was  not 
quick  with  child  (a). 


(a)  Before  the  time  appointed 
for  the  execution  of  the  prisoner, 
she  was  respited,  in  order  that  it 
might  be  ascertained  with  certainty 
whether  she  was  with  child  or  not. 

Dr.  Paris  says,  (Med.  Jour, 
vol.  3,  p.90|  *'The  popular  idea 
of  quick  or  not  quick  with  child 
is  founded  in  error ;"  and  he  also 
says,  (Id.  vol.  1,  p.  209}i  '<  About 
the  16th  or  18th  week  after  con- 
ception, the  uterus  suddenly  as- 
cends from  the  pelvis  into  the 
abdomen,  a  change  which  is  at- 
tended with  a  very  peculiar  sensa- 
tion to  the  woman,  and  is  erro- 
neously called  '  quickening,'  from 
its  having  been  supposed  to  arise 
from  the  first  motions  of  the  foe- 
tus in  utero,  which  was  imagined 
at  this  period  to  receive  the  es- 
sence of  vitality.  The  physiolo- 
gist is  now  satisfied  that  the  sen- 
sation has  no  relation  either  to  the 
life  or  to  the  motions  of  the  foetus, 
but  is  solely  attributable  to  the 
sudden  change  in  the  position  of 
the  uterus ;  nor  is  there  any  dif- 
ference between  the  aboriginal 
life  of  the  child  and  that  which  it 


possesses  at  any  period  of  preg- 
nancy, though  there  may  be  an  al- 
teration of  the  proofs  of  its  exist- 
ence by  the  enlargement  of  its 
size  and  the  acquisition  of  greater 
strength.  The  feeling  of  'quicken- 
ing' is  very  different  from  any 
that  is  excited  by  the  subsequent 
motions  of  the  child;  it  more 
nearly  resembles  that  wluch  is 
occasioned  by  terror  or  agitation 
from  any  other  cause,  and  is  often 
followed  by  syncope  [fainting]  or 
hysteria.  We  shall  indeed  cease 
to  be  surprised  at  this  effect  when 
we  consider  that  from  the  uterus 
thus  changing  its  situation  a  very 
considerable  pressure  is  suddenly 
removed  from  the  Iliac  vessels,  in 
consequence  of  which  the  blood 
rushes  to  the  lower  extremities, 
and  temporary  exhaustion  of  the 
vessels  of  the  brain,  and  a  general 
loss  of  balance  in  the  circulating 
system,  are  the  results.  In  some 
women  the  motion  is  so  obscure 
as  not  to  occasion  any  distress ;  and 
where  the  ascent  of  the  uterus  is 
gradual,  it  is  often  not  felt  at  all." 
A  newly  discovered  symptom  of 
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Corbeiif  for  the  prosecution. 

[Attorney — Butterton,] 
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pregnancy,  which  is  considered  a 
yery  decisive  one,  is  mentioned  by 
Dr.  Parent  da  Chatelet,  one  of  the 
members  of  the  Conseil  de  Salu- 
brity de  la  Ville  de  Paris,  and  phy- 
sician of  the  Hospital  de  la  Piti^, 
in  his  very  able  work  recently 
published  in  Paris ;  he  says,  (Vol.  1, 
p.  217} :  "  L'ezamen  des  parties 
g^nitales  des  prostitutes  fait  d^- 
couvrir  k  M.  Jacquemin  un  nou- 
reau  signe  de  la  grossesse  qui 
peut  encore,  sous  le  rapport  de  la 
medicine  legale,  devenir  tr^s  utile ; 
ce  signe  consiste  dans  un  colora- 
tion violac^e,  et  quelques  fois 
lie-de-Tin,  que  contracte,  dans  cet 
^tat  particulier  de  la  vie  de  la 
femme,  toute  la  membrane  mu- 
queuse  du  vagin.  Le  signe  est  tel- 
lement  Evident,  que  M.  Jacquemin 
ne  s'y  trompe  jamais  et  qu'il  lui 
suffit  seal,  ind^pendamment  des 
autres  signes  de  la  grossesse,  pour 
deader  si  cet  4tat  eziste.  J'ai 
M  t^moin  d'^preuves  curieuses, 
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Reoima 
Wtcberlet. 


aux  quelles  M.  Jacquemin  s*est 
soumis  pour  d^montrer  a  ses  con- 
freres jusqu'oii  Ton  pouvait,  sur 
ce  point,  porter  I'ezactitude." 

"  II  fallait  la  reunion  d'un  grand 
nombre  de  prostitutes  pour  per- 
mettre  des  recherches  de  cette 
nature ;  il  fallait  qu'elles  fussent 
soumises  k  un  inspection  s^v^re 
et  minutieuse,  pour  d^couvrir 
cette  nouvelle  particularity  touch- 
ant  les  signes  de  la  grossesse.  Cut 
tur  un  nombre  de  4,500 /nniNei  que 
M.  Jacquemin  a  pu  constater  cet 
^tat  de  la  membrane  muqueuse 
chez  les  femmes  encientes.'' 

The  fiUes  publiques  at  Paris  are 
all  obliged  to  be  registered  and 
licensed  by  the  police,  and  they 
undergo  a  medical  inspection 
twice  in  every  month,  which  gives 
very  great  opportunity  for  inves- 
tigation on  points  of  this  kind. 

See  also  as  to  the  symptoms  of 
pregnancy  Carr.  Supp.  Append, 
p.  xxvi. 


L/ 


Regina  v.  Bernard  Saunders. 

JlC/APE. — The  prisoner  was  indicted  for  feloniously  ra- 
vishing Mary  Anne,  the  wife  of  John  Cleary  (a).  intotbebedof  a 
It  appeared  from  the  evidence  of  Mrs.  Cleary  that  she  ^^^^i^?^^^' 
and  her  husband  were  lodging  in  the  house  of  the  prisoner.  "P®»  her  have  a 

^^     "  '^  connexion  with 

her  by  her  con- 
tent, ihe  believing  it  to  be  her  husband,  and  conienting  because  she  believes  it  to  be  her  husband, 
tbli  is  not  a  rape ;  but  if  the  person  be  indicted  for  a  rape,  be  may  be  found  gvilty  of  an  assault 
under  the  stat.!  VicL  c.85,  s.  11. 


(a)  The  indiciment  was  in  the  usual  form  of  an  mdictmeDt  for  a  rape. 
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1838.  and  that  she  and  her  husband  had  gone  to  bed  on  the 
night  of  Sunday,  the  ^Oth  of  August^  when  she  soon  fell 
asleep  with  her  back  towards  her  husband,  and  that  after- 
wards she  was  awoke  by  feeling  a  hand  passed  round  her, 
which  turned  her  round ;  and  that  she,  supposing  it  to  be 
her  husband,  made  no  resistance  to  that  or  to  the  con- 
nexion, which  immediately  followed,  but  that  while  the 
connexion  was  going  on  she  perceived  by  the  person^s 
breathing  that  it  was  not  her  husband,  and  she  imme- 
diately pushed  him  off  her :  the  person  then  jumped  out 
of  bed  and  left  the  room,  and  she  followed  him,  and  saw 
by  the  light  of  a  candle  that  it  ^as  the  prisoner.  It  was 
further  proved  by  the  husband  of  the  prosecutrix  that  he 
had  on  the  evening  in  question  taken  physic,  and  that 
after  being  in  bed  some  time  he  was  obliged  to  go  down 
stairs,  where  he  was  for  a  quarter  of  an  hour,  and  that  on 
his  return  he  saw  the  prisoner,  who  was  in  his  shirt,  go 
to  his  own  room,  Mtb.  Cleary  being  then  higher  upon  the 
stairs,  in  great  agitation.  This  witness  further  stated  that 
his  wife  tlien  passed  him  on  the  stairs,  and  he  fearing, 
from  what  she  said,  that  some  mischief  might  ensue,  went 
down  stairs,  and  found  that  she  had  hanged  herself  in  the 
shop,  and  that  when  cut  down  she  was  insensible,  and  only 
recovered  by  means  of  surgical  assistance. 

Gurnet,  B.  (in  summing  up). — I  am  bound  to  tell  you 
that  the  evidence  in  this  case  does  not  establish  the  charge 
contained  in  this  indictment,  as  the  crime  was  not  com* 
mitted  against  the  will  of  the  prosecutrix,  as  she  consented, 
believing  it  to  be  her  husband ;  but  if  you  think  that  that 
was  the  case,  and  that  it  was  a  fraud  upon  her,  and  that 
there  was  not  consent  as  to  this  person,  you  must  find  the 
prisoner  guilty  of  an  assault.  Before  the  passing  of  a  very 
recent  statute  I  should  have  had  to  direct  you  to  find  a 
general  verdict  of  acquittal,  but  by  that  statute  {a)  it  is 

(«)  1  Vict  c.  85  8. 11,  referred  to  ante  p.  243. 
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eiNieted,  that  in  any  case  of  felony,  where  the  erime  charged  \S3S. 
shall  inclnde  an  assault  against  the  person,  it  shall  be  law- 
ful for  the  jury  to  find  a  verdict  of  guilty  of  assault  against 
the  person  indicted,  if  the  evidence  shall  warrant  such 
finding.  Yon  have  heard  the  evidence  of  the  woman.  If 
the  case  wanted  confirmatioDi  it  has  the  strongest  in  the 
fact  of  her  being  in  so  agitated  a  state  that  she  went  and 
hung  herself,  and  was  cut  down  apparently  dead^  and  was 
only  saved  by  the  skill  of  the  surgeon.  If  you  think  that 
the  prosecutrix  was  imposed  upon,  and  that  under  that 
imposition  she  consented,  you  must  find  the  prisoner  guilty 
of  an  assault ;  and,  although  in  point  of  law  this  is  not  a 
rape,  I  consider  it  one  of  the  most  abominable  offences 
that  can  be  committed. 

Verdict — Guilty  of  an  assault  (a), 

Carringtofif  and  Allen,  for  the  prosecution. 

lAttaratj—StanUy,'] 

<«)  The  prisoner  was  seatenced  tital^es  ne  pr^ntent  aucune  aL 

Co  three  yeais  imprisonmeDt  and  t^ration  sp^iale  et  qui  leur  soit 

hard  labour.     See  the  case  of  particuli^re;  sous  ce  rapport,  il 

IUm  v.  W.  WilUami^  post  p.  286,  n'existe  pas  de  diSinnce  entre 

and  the  notes  to  tbst  ease.  elles  et  les  femmes  marriees  les 

There   has  lately  been  pub-  plus    honn^tes.**     "  On  rencon« 

lished  at  Paris,  a  work  of  Dr.  tre  tous  le  jours  k  I'hdpital,  et 

Fkrent  du  Chalelet,  one  of  the  dans  les  infirmeries  de  la  prison. 

Members  of  the  Conseil  de  Salu-  de  jeunes  prostitutes,  presque  d^ 

brit^  de  la  ville  de  Paris,  and  butantes  dans  le  metier,  etn'ajrant 

Fhydciaa  of  the  Hospital  de  la  jamais  eu  d'  enfant  dont  le  vagin 

Fiti^  respecting  the  fiUes  pub-  est  plus  dilate  que  neP  est  quelque 

fiques  of  that  city,  which  contains  fois  celui  d'  une  femme  mari^ 

some  Yery  valuable  information  aprbs  cinq  ou  six  accouchemens ; 

respecting  the  proof  of  this  class  et  par  opposition,  on  y  yoit  d*  autres 

of  offences,  which  the  Registration  fern  mes  ayant  f  ^cu  pendant  douze 

and  Medical  Inspection  of  the  filles  ou  quinze  ans  dans  la  prostitution 

publiques  gave  very  great  oppor-  qui  portent  sur  leur  figure  le  carac- 

tunity  for  obtaining.    Dr.  Parent  t^re  de  la  d^r^pitude,  et  dont  les 

du  Chatelet  says,  (Vol.  1,  p.  214),  parties g^nitale8,etle  vagin  en  par- 

'<Les  parties  g^nitales  des  pros-  ticulier,  n'offrent  aucune  trace  d' 
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alteration.  On  m'a  fait  remarquer 
an  jour,  dans  la  prison  des  Made- 
lonnettes  une  fiUe  de  51  ans,  qui, 
depuis  r  &ge  de  quiuze  ans,  se  li- 
yraitdans  Parii  k  la  prostitution,  et 
dont  les  parties  g^aitales  auraient 
pu  ^tre  confondues  avec  celies 
d*une  viergesortant  de  lapubert6." 
"C'est  surtout  dans  Pezanien 
de  jeunes  prostitutes  qui  n'etant 
pas  encores  pub^res,  et  portant 
les  caract^res  de  Penfance,  sont 
saisies  par  la  police,  et  renferm^es 
par  ses  ordres,  que  Y  examen  des 
parties  g^nitales  devient  difficile 
et  important.  Tons  les  livres  de 
m^decine  legale  donnent  les  mo- 
yens  de  reconnaitre  les  traces  du 
▼iol;  11  en  indiquent  les  caract^res 
a?ec  an  tel  precision,  que  rien  ne 
parait  plus  facile  que  de  s'assurer 
de  la  y^rit^,  et  d'^clairer  la  justice; 
mais  que  de  motifs  de  doute  ec 
dMncertitudes  arri?ent  de  toutes 
parts,  lorsqu*on  a  eut  occasion 
d'observer  un  grand  nombre  de 
ces  jeunes  filles.  Suivant  MM. 
Jacquemin  et  CoUineau,  rien  de 
plus  frequent  que  le  cas  dans 
leqnels  11  est  impossible  au  m^de- 
dn  conscienceux  de  prononcer 
d*an  mani^re  affirmative  dans  un 
sens  ou  dans  un  autre,  etj'avoue 
qu'il  m'est  plus  d*une  fois  arriv6 
de  me  troroper  d'une  manidre 
grossi^re.  M.  Jacqumin  a  connu 
quelques  filles  faisant  leur  metier 
depuis  dix  ou  douze  ans,  et  dont 
les  parties  g^nitales  etaient  dans 
an  tel  ^tat  de  consenration,  qu' 
on  aurait  pu,  jusqu'^  an  cer- 
tain point,  mettre  en  doute  chez 
elles  la  perte  de  la  virginity/' 
"A  mes  yeux,  la  reserve  est  la 
premiere  vertu  du  m6decin  legis- 
te ;  il  ne  saurait  a?ouer  trop  sou- 
rent  rinsuffisance  de  son  art.'' 


"  Le  clitoris  ^nt  chez  les  fem- 
mes  le  si^ge  principal  de  la  sensi- 
bility des  organes  genitaux,  et 
cette  partie  acqu^rant  quelque 
fois  une  dimension  considerable, 
on  a  pr^tendu  qu*il  devait  pre- 
senter ce  developpement  plus  fre- 
quemment  cbez  les  prostitutes  que 
chez  les  autre  femmes,  et  devait 
etre  en  nuson  de  leur  salacite  et 
des  vices  honteux  qui  les  dominent 
quelque  fois.  Suivant  MM.  Jac- 
quemin et  GoUineau,  et  les  m^de- 
cins  du  dispensaire,  les  filles  pub- 
liques  de  Paris  ne  pre^entent  rien 
de  remarquable  dans  la  disposition 
et  les  dimensions  du  clitoris ;  chez 
dies  com  me  chez  toutes  les  fem- 
mes marines,  il  existe  quelques 
Tarietes,  mais  qui  n'ont  rien  de 
remarquable,  et  que  Ton  pent  assi- 
niiler  k  ces  autres  variations  dont 
nous  sommes,  entretenus  plus 
haut;  les  organes  geoitaux  de 
r  horome  offrent,  sous  ce  rapport, 
des  variations  bien  plus  fr^quen- 
tes,  et  bien  autrement  tranchees." 
A  review  of  Dr.  Parent  du  Ghate- 
let*s  work,  and  a  concise  summary 
of  its  contents,  will  be  found  in 
parts  50  and  51  of  the  Medico 
Ohirurgical  Review,  which  is  edit- 
ed by  Dr.  James  Johnson,  who  was 
one  of  the  Physicians  of  his  late 
Majesty,  and  who  says  of  Dr. 
Parent  du  Ghatelet's  work,  that  it 
will  be  read  with  no  common  in- 
terest by  the  politician,  philoso- 
pher, philanthropist,  and  physi- 
cian. 

In  earlier  times  most  absurd 
things  were  put  forward,  even  by 
the  learned,  as  tests  of  virginity ; 
but  in  more  modem  times  these 
supposed  tests  have  been  explod- 
ed. Tortosa,  who  was  Professore 
Medico  della  Gommissione  Di- 
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partimentale  di  SaDita  del  Bac- 
chiglione,  in  his  Instituzioni  di 
MedeciDa  Forense,  published  at 
ViceDza  m  1809,  says  (Vol.  2,  p. 
4.) :  "  I^  fanciulle  sane  ed  intatte 
hanno  le  parte  esterne  della  gene- 
razione  dare,  sode,  luclde  e  di  un 
colore  incarnato ;  rimene  intero; 
le  labbra  delta  vulva  bene  unite; 
le  ninfe  picciole  e  coperte;  la 
clitoride  col  prepuzio  corto;  le 
rughe  della  vagina  eminenti  ap- 
parente  e  fra  loro  contigue;  i  seni 
mucosi  profundi;  I'orifizio  dell* 
uretra  angustissimo.  Lasciando  a 
parte  i  ridicoli  segni  tolti  dai  peli 
del  petignone  piu  o  meno  crespi; 
dalla  sibilosa  escrezione  delle  ori- 


ne;  dalla  voce;  dalla  grosseza 
del  collo  dair  odorato,  come  vien 
detto  di  un  bravo  religioso  di 
Praga  che  ol  solo  odore  sapea  dis- 
tinguere  una  vergine  donna  da  una 
deflorata ;  dal  risultato  degli  spe- 
rimenti  fatti  col  la  polveri  di  agata, 
di  succino,  di  ambra  che  legonsi 
appresso  molti  scrittori  che  si 
divertono  con  bagatelle;  noi  di- 
videremo  i  sovraesposti  segni  di 
verginita  in  primaij  ed  in  secon- 
dari.  Tra  i  primi  creduti  i  meno 
fallaci  81  contano  le  rugosit^  della 
vagina  turn ide  e  spesse;  Toscula 
della  medesima  angusto;  I'imene 
presente;  ed  il  frenulo  alto  e 
motto  teso." 


1838. 


Regina  v.  Thursfield. 

JuURDER. — The  prisoner  was  indicted  fur  tlie  wilful 
murder  of  her  male  bastard  child  by  suffocating  it. 

In  opening  the  case>  Corbeit  for  the  prosecutiun,  said 
that  he  should  state  to  the  jury  the  whole  of  what  appeared 
on  the  depositions  to  be  the  facts  of  the  case,  as  well  those 
which  made  in  favour  of  the  prisoner  as  those  which  made 
against  her,  as  he  apprehended  his  duty,  as  counsel  for 
the  prosecution,  to  be,  to  examine  the  witnesses  who  would 
detail  the  facts  to  the  jury,  after  having  narrated  the  cir- 
cumstances in  such  way  as  to  make  the  evidence,  when 
given,  intelligible  to  the  jury,  not  considering  himself  as 
counsel  for  any  particular  side  or  party.  He  then  opened 
the  whole  of  the  facts,  from  which  it  appeared  most  pro- 
bable that  the  child  was  overlaid  by  accident. 

Evidence  was  adduced  to  the  same  effect  as  was  opened. 


In  cases  of  felo- 
ny it  is  the  duty 
of  the  counsel 
for  the  prosecu- 
tion to  be  as- 
sistant to  the 
court  in  the  fur- 
therance of jus- 
tice, and  not  to 
act  as  counsel 
for  any  particu- 
lar person  or 
party. 


Gurnet,  B. — The  learned  counsel  for  the  prosecution 
has  most  accurately  conceived  his  duty,  which  is  to  be 
VOL.  VIII.  T  N.  p. 
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assistant  to  the  Court  in  the  furtherance  of  justice,  and 
not  to  act  as  counsel  for  any  particular  person  or  party. 

Verdict— Not  guilty. 

Corbeti,  and  Busby,  for  the  prosecution. 

Greaves,  for  the  prisoner. 

[Attorniss — Towntend,  an4  — ] 


SHROPSHIRE  ASSIZES. 
(Civil  Side.) 

BEFORE  MR.  BARON  GURNBY. 


Doe  d.  Mather  v,  Whitefoot  and  Williams. 

Toptwt&KB      JiiJECTMENT  to  recover  certain  lands  and  premises 

SS!!*by  trtddi  tttuate  at  Cleobury  Mortimer. 

A.  conttyed  Xhe  Icssor  of  the  plaintiff  claimed  as  the  heir-at-law  of 

UlluS  to  ^f»  ^_ 

Upon  ceruin  Mrs.  Walker,  who  died  in  the  year  18S5.  The  defend- 
deedwuaUeged  ^^^  claimed  under  a  deed  executed  under  a  power  by 
IJlii*ih^n 'that  ^"-  Walker,  in  the  year  1819,  which  deed  was  impeached 
L.  (in  whose      on  the  ground  that  at  the  time  of  its  execution  Mrs.  Walker 

office  W.  had 

been  a  clerk)  was  not  Competent  in  mind.  The  defendants  also  set  up 
5^Vof"a^*ed  *a^  •  J«<^  had  been  executed  by  Mrs.  Walker  in  1805, 
of  conveyance,    which  had  been  lost,  by  which  she  appointed  the  defend- 

with  the  follow-  '     ^  ^^ 

ing  memoran-  ant  Williams  as  a  trustee,  he  being  also  a  trustee  under 
back  of  it,  in      the  deed  of  1819. 

the  hand- 
writing of  W.:  "  Engrotaed,  J.  W.;  stamps  and  parchment,  with  XL  for  lease,  3L  3s.  Sd," — Beld, 
that  this  memorandum  was  not  admissible  in  evidence. 

On  a  question  whether  a  person  was  sane  at  the  time  of  her  executing  a  certain  deed,  witnewes 
cannot  be  asked  whether  the  sister  of  the  party  be  not  insane. 
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It  wM  fmpoied  to  give  «eoondary  evidenee  of  the  deed        193s. 
of  i805,  Tint  there  was  no  neaFiis  of  pitmng  the  exittenoe 
of  thst  dead  but  the  follomng  :^ 

Mr.  John  Lloyd,  who  was  the  sunriiSag  fmrtner  ef  the 
firm  of  Baxter  and  Lloyd,  formerly  solicitors  of  Ludlow^  Wjhteioo*, 
produced  a  draft  of  a  deed  of  conveyance  from  Mr.  and 
Mrs.  Walker  to  the  defendant  WiHiamSi  which  he»  (Mr* 
Lloydy)  found  in  their  office  in  the  year  1819^  the  defend- 
ant Williams  being  at  that  time  a  clerk  in  their  office.  On 
this  draft  there  was  an  indorsement  in  the  hand-writing  of 
the  defendant  Williams,  which  Mr.  Lloyd  stated  to  be  an 
indorsement  that  would  be  made  in  the  ordinary  course  of 
business  when  a  deed  was  engrossed  in  their  office. 

The  indorsement  was  aa  follows: 

«  Mr,  C.  Walker  &  wife, 

to 
"Mr.  John  Williams. 
''Release  with  a  deed  of  covenant  to  levy  a  fine,  fo.  21, 

"^Jan.,  1805. 
"  Engrossed  J.  W. 
''  Stamps  and  parchment,  with  1/.  for  lease,  3/.  Ss.  Sd.** 

Talfourd,  Serjt,  for  the  defendant,  proposed  to  give 
(his  memorandum  in  evidence,  to  show  that  the  deed  of 
1805  had  been  executecL 

Maule  and  Godson,  for  the  plaintifi^,  objected  that  this 
memorandum  was  not  admissible  in  evidence,  and  they 
submitted  that,  although  entries  made  in  the  course  of 
business  are  evidence  \n  the  event  of  the  death  of  the 
clerk  who  makes  them,  yet  no  case  had  decided  that 
they  are  admissible  when  the  party  who  makes  them  is 
interested  in  the  document  to  be  proved  by  the  entry, 
and  that  here  the  defendant  Williams  is  a  party  to  the 
deed. 

t2 
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1838.  Talfourdy  Serjt.,  and  Whateley  for  the  defendant. — This 

18  a  mere  deed  of  trust  as  far  as  the  defendant  Williams  is 
concerned*  He  takes  no  interest,  and  the  case  therefore 
falls  Mrithin  the  ordinary  rule. 

GuRNEY,  B.  (having  conferred  with  Alderson,  B.) — My 
brother  Alderson  agrees  vrith  me  in  opinion  that  this  eyi« 
dence  is  not  admissible. 

The  evidence  was  rejected. 

The  defendants  being  unable  to  prove  the  execution  of 
^he  deed  of  1805,  relied  on  the  deed  of  1819,  and,  with  a 
view  of  shewing  that  Mrs.  Walker  was  not  competent  to 
execute  a  deed,  it  was  proposed  on  the  part  of  the  plain- 
tiff to  ask  a  witness  whether  the  sister  of  Mrs.  Walker  was 
not  insane. 

Talfourd,  Serjt— We  are  not  trying  the  sanity  of  Mrs. 
Walker's  sister. 

Gurnet,  B. — I  think  it  cannot  be  asked. 

The  question  was  not  put. 

Verdict  for  the  defendants. 

Maule  and  Godson  for  the  plaintiff. 
Talfourd,  Serjt.,  and  Whateley  for  the  defendants. 
[Attomies— fW^  j-  PreMtm,  and  William  4*  UrwickJ] 
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1838. 
Eaton  and  Others  v.  Jervis. 

Assumpsit  on  a  Wll  of  exchange,  dated  the  22nd  If.  in^an  action 
day   of  Dec.  1837,   for   190/.  Ss.  drawn   by  John  and  change,  the 
Richard  Mottram  on  the  defendant,  and  accepted  by  hinii  ^bdther  the 
payable  two  months  after  date  to  the  order  of  the  drawers,  ^^^JJ^  J*^ 
and  by  them  indorsed  to  the  plaintiffs. — Plea  that  the  fendant  or  not, 
defendant  did  not  accept.  be  allowed  to 

There  was  a  great  deal  of  evidence  on  both  sides  as  to  Jj^^Jn  by  u!e 
whether  the  acceptance  was  genuine  or  not,  and  several  defendant  on 
letters  from  the  defendant  on  the  subject  of  this  bill  were  thia  bill,  which 

.  .  J  J  are  gi?en  in 

put  m  and  read.  evidence  in  the 

At  the  conclusion  of  the  summing  up  of  the  learned 
Baron  J  the  jury  expressed  a  wish  to  see  the  defendants* 
letters. 

GuRNEY,  B. — If  these  letters  and  papers  had  related  to 
distinct  transactions,  I  think  the  jury  could  not  have  been 
allowed  to  look  at  them,  but  as  they  all  relate  to  this 
transaction  they  may  see  them. 

(The  letters  were  handed  to  the  jury). 

Verdict  for  the  plaintiffs. 

Maule  and  22.  V.  Richards  for  the  plaintiffs. 

Talfourdi  Serjt.,  and  A.  M.  Skinner ,  for  the  defendant 

[Attomies—ScarM,  and  Spurrier  ^  Co.] 


In  the  ensuing  term  Talfourd,  Serjt.,  upon  affidavits 
applied  to  the  court  of  Exchequer  for  a  new  trial,  and  the 
Court  granted  a  rule. 

See  the  case  of  Bromage  v.  Rice,  aate,  Vol.  7»  p-  548,  and  the  autho- 
rities there  referred  to. 
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lS3a 


(Crown  Side.) 

BBFO&B   MR.  BABjOV  ALDBBSON. 


On  the  trial  of 
an  iodicfroenC 
for  uttering  a 
forged  bill  of 
exchange^  if  the 
Jury  are  satisfied 
that  the  pri- 
soner uttered 
the  biU  as  a 
true  bill,  mean- 
ing it  to  be 
Ulcen  as  such, 
and  at  that  time 
knew  it  to  be 
Ibrged,  they 
ought  to  find, 
as  a  neoessary 
consequence  of 
law,  that  the 
prisoner  in« 
tended  to  de- 
fraud; and  the 
jury  ought  to 
infer  the  intent 
to  defraud,  if 
they  are  satit- 
iled  on  the  two 
other  points. 


Rboina  0.  Hill. 

Forgery.— The  first  count  of  the  indictment  cbftrged 
that  the  prisoner  ''  did  utter,  offer,  dispose  of,  and  put 
off,  *  the  foHowing  forged  bill  of  exchange : — 

*'  £84  0*.  Od.  "  Hanley,  April  26th,  1838. 

"  Two  months  after  date  pay  to  me  or  my  order  thirty- 
four  pounds  for  value  received  as  advised. 

'*  Thomas  Handford.** 

"  Mr.  Richard  Moore,  Tunstall,  Staff.  Potts.'* 

On  which  forged  bill  was  an  acceptance  as  follows : — 

**  Accepted  payable  at  Messrs.  Smith,  Payne  and  Smith, 
bankers,  London.  "  Richard  Moore." 

And  on  which  said  forged  bill  were  indorsements  as  M* 
lows : — 

"  Thomas  Handford. 
"  James  Woodall. 
**  Samuel  Barmett. 
''  Thomas  Reeves  &  Son. 
''  James  Smith. 
**  Joseph  Hill. 
'*  Pay  the  Manchester  and  Liverpool  District  Banking 
Company  or  order.  "  Walter  Minor.*' 

"  Pay  Smith,  Payne  &  Co»,  or  order  per  pro.  the  Man- 
chester and  Liverpool  District  Banking  Company. 

"  S.  Richards." 
with  intent  to  defraud  Samuel  Minor,  the  younger. 

Second  count — for  uttering,  &c.  the  forged  acceptance 
(setting  out  the  bill  and  acceptance.) 
Third,  fourth,  fifth,  and  sixth  counts— « for  uttering  the 
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forged    indorsements!    ''  Thomas    Hand  ford/'    "  James         1838. 
Woodall/'  ''  Samuel  Barnett/'  and  ''  Thomas  Reeves  & 
Son/'  the  bill  and  acceptance  being  set  out  in  each  of 
Uiese  counts. 

Seventh  count«*-for  uttering  the  forged  bill,  not  setting 
it  out.  The  intent  in  all  the  counts  being  laid  to  defraud 
Samuel  Minor,  the  younger. 

It  appeared  that  the  j^risoner,  who  was  a  fariner,  had, 
on  the  26th  of  May,  1837,  given  thia  bill  to  Mr.  Minor  in 
payment  for  some  barren  cows,  and  that  after  it  had  come 
back  dishonoured,  Mr.  Minor  and  Mr.  Harris  went  to 
the  prisoner,  and  the  former  said  to  him,  speaking  of  the 
persons  names  in  the  bill,  "  Tell  me  where  I  can  find  any 
one  of  them,"  and  the  prisoner  said  he  could  not ;  and 
that  on  Mr.  Minor  replying,  *'  Do  you  mean  to  tell  me 
that  they  are  all  forgeries?'*  The  prisoner  answered, 
**  Yes,  they  are ;  '*  and  it  was  further  proved  by  Mr. 
Harris,  that  the  prisoner  told  him  that  the  names  were  all 
fictitious,  and  on  his  then  saying,  **  If  that  be  so  they  are 
forgeries,"  the  prisoner  answered,  *'  Ob  no,  the  bankers 
have  done  it." 

C.  PhilUps,  for  the  prisoner,  in  addressing  the  jury, 
submitted  that,  on  this  evidence,  they  ought  to  negative 
the  intent  to  fraud,  and  he  cited  the  case  of  Reg.  v.  Bate, 
tried  before  Lord  Abinger  at  the  Summer  Assizes  at 
Shrewsbury,  1837,  in  which  Mr.  F.  V.  Lee  was  counsel, 
and  in  which  Lord  Abinger  had  intimated  an  opinion  that 
if  the  party  meant  himself  to  take  up  the  bill,  and  intended 
that  the  receiver  of  it  should  be  no  loser,  there  was  no 
intent  to  defraud,  which  was  essential  in  a  case  of  forgery. 
He  also  submitted  that  the  intent  to  defraud  was  a  ques- 
tion of  fact,  and  was,  in  ejSect,  this :  *'  Did  the  prisoner 
intend  that  Mr.  Minor  should  lose  the  money  or  not?*' 

Alderson,  B.,  (in  summing  up.)— There  are  two  ques- 
tions of  fact  which  1  shall  leave  to  you.     First— Did  the 
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prisoner  utter  this  bill  to  Mr.  Minor  as  a  true  bill,  and 
meaning  that  he  should  take  it  as  such  ;  and,  second,  when 
he  did  so,  did  he  know  it  to  be  forged  ?  If  you  think  that 
he  did,  you  ought  to  find,  as  a  necessary  consequence  of 
law,  that  he  meant  to  defraud.  I  say  that  you  ought  to 
infer  it  if  you  are  satisfied  on  the  two  other  points.  A 
man  must  be  taken  to  intend  the  consequences  of  his  own 
acts,  and  must  intend  to  defraud  if  he  pays  another  a  false 
note  instead  of  a  real  one  (a). 

Verdict— Guilty. 

Corbeity  and  J*.  G.  Phillimore,  for  the  prosecution. 

C.  Phillips^  and  F.  V.  Lee,  for  the  prisoner. 
[Attomies — Picken,  and  Smallwood,^ 


In  the  ensuing  term  this  case  was  considered  by  the 
fifteen  Judges,  who  were  of  opinion  that  the  direction  of 
the  learned  Baron  was  right. 

(a)  See  the  case  of  Bex  v.  John  Beard,  ante,  p.  143. 
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Reoina  v.  Vauohan. 

If  a  high  con-*  f  ORGERY. — The  first  count  of  the  indictment  charged, 
prew'pt'fOTihe    that  the  prisoner  "feloniously  did  forge  a  certain  receipt 

payment  of  a 

county  rate  amounting  to  SL  5s.  9<2.,  and  having  received  the  money,  write  a  receipt  at  the  bottom 
of  the  paper,  "  Received  the  above  rate,  J.  P.,"  and  after  that  the  sum  31.  5$.  9d.  in  the  precept  be 
fraudulently  altered  to  SL  \Ss.  9d.,  this  U  a  forgery  of  a  receipt  within  the  statute  1  Will.  4,  c.  66, 
t.  10,  aud  may  be  laid  with  intent  to  defraud  any  rated  inhabitant  (by  name)  of  the  parish  on 
which  the  rate  is  imposed,  **  and  others;"  and  the  indictment  need  not  set  out  the  receipt,  but 
may  describe  it  under  the  statute  2  &  3  Will.  4,  c.  123,  s.  3,  receipts  being  within  the  provisions 
of  that  statute  as  well  as  instruments  which  are  the  subject  of  larceny. 

The  words  **  Reed,  the  above  rate  "  suf&ciently  import  a  receipt  without  an  inuendo  to  tzplain 
them. 
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for  money,  which  said  receipt  for  money  is  as  follows,  that        1838. 

is  to  say : —  " 

"  Rboina 

"Herefordshire  f^"  t^e  Churchwardens  and  Overseers     ^^^.  ^^ 
to  wit.'*  I      ^^  ^^  ^oox  of  the  Parish  of  Titleyt 

^     in  the  County  of  Hereford. 

''By  virtue  of  an  order  of  her  Majesty's  justices  of  the 
peace,  in  and  for  the  said  county,  at  their  general  Quarter 
Sessions  assembled;  you  are  hereby  required,  within  thirty 
days  from  your  receipt  of  this  precept,  or  otherwise  having 
had  due  notice  thereof  to  pay  me  out  of  the  money  by 
you  collected,  or  to  be  collected  for  the  relief  of  the  poor 
of  your  parish,  the  sum  of  SL  I5s.  9d.  (a),  being  the  pro- 
portion of  your  said  parish,  for,  and  towards  the  general 
county  rate,  to  be  applied  for  the  several  purposes  men- 
tioned and  set  forth  in  the  several  statutes  in  such  cases 
made  and  provided,  and  herein  fail  not  at  your  peril. 

"  Given  under  my  hand  at  Mowley,  in  the  said  county, 
the  6th  day  of  Dec.  1837. 

"  Dec.  31,  Rec*d  the  above  rale. 

"J.  PowelV' 
John  PoweUy  chief  constable  of  the  hundred  of 

with  intent  to  defraud  Robert  Stewart  and  others. 

Second  count,  the  like  for  offering,  uttering,  disposing 
of,  and  putting  off. 

Third  count  for  forging  "  a  certain  other  receipt  for 
money,  that  is  to  say,  a  receipt  for  the  sum  otSL  \5s.  9cf." 
with  intent  to  defraud  Robert  Stewart  and  others. 

Fourth,  the  like  for  offering,  uttering,  &c. 

Fifth  and  sixth  counts  exactly  like  the  third  and  fourth, 
but  laying  an  intent  to  defraud  "  the  inhabitants  of 
Titley." 

Seventh  and  eighth  counts  exactly  like  the  third  and 
fourth,  but  stating  the  forged  receipt  to  be  for  51.  i5s.  9cL 
instead  of  3/.  I5s.  9d. 

(a)  The  figure  3  had  a  mark  at  appearance  of  a  5.  A  fac  simile 
the  back,  which  gave  it  rather  the     of  it  was  made  in  the  indictment. 
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1838.  Ninth  county  that  the  prisoner  did  offer,  utter,  &c.,  <^a 

certain  other  receipt  for  moneyi  that  is  to  say,  a  receipt 
for  the  sum  of  3L  Us.  9d:;*  with  intent  to  defraud  ''  the  in- 
habitants of  the  said  parish  of  Titley,  rated  to  the  relief 
of  the  poor  of  the  said  parish." 

It  appeared  that  the  father  of  the  prisoner  was  the 
OTerseer  of  the  poor  of  the  parish  of  Titley,  in  Hereford** 
shire,  and  that  the  prisoner  acted  for  him,  and  that  Mr. 
Powell,  the  high  constable  of  the  hundred  in  which  that 
parish  is  situate,  bad  sent  the  precept  for  a  county  rata 
which  was  set  forth  in  the  indictment  with  the  sum  of  3L 
5tf.  9dL  stated  in  it  as  the  amount,  but  without  the  words 
and  figures  ''Dec.  31,  Rec'd  the  above  rate,  J.  Powell,'' 
being  written  at  the  bottom  of  it — It  was  a  printed  form 
except  the  words  in  italics  and  the  figures,  which  were 
written  by  Mn  Powell.  It  was  stated  by  Mr.  Powell 
that  the  prisoner  paid  him  3L  Bs.  9d.,  and  that  he  then 
wrote  on  the  paper  ''Dec.  31,  Rec'd  the  abore  rate,  J. 
Powell."  The  forgery  imputed  was  the  insertion  of  the 
figure  1  before  the  5,  in  15,  which  figure  Mr.  Powell  said 
was  not  of  his  handwriting.  In  his  cross-examination  Mr. 
Powell  stated  that  the  money  was  partly  paid  him  in  ac- 
count«  he  haTing  had  dealings  with  the  prisoner's  father, 
and  that  he  kept  no  book  of  the  county  rates,  and  did  not 
remember  how  many  parishes  he  collected  county  rates 
from,  nor  the  amount  paid  by  any  of  them.  It  was  further 
proved  that  the  prisoner  claimed  to  be  allowed  by  the 
auditor  of  the  Kington  Union,  the  sum  of  32.  15«.  Qd.  for 
county  rate,  and  that  on  the  auditor  objecting  that  the 
figure  1  had  been  added,  the  prisoner  went  to  Mr.  Powell 
and  told  him  he  had  broken  a  bladder  of  barm  over  the 
paper,  and  obtained  from  him  a  memorandum  as  follows : 

*'  By  error  in  county  rate  10*. 

"  J.  Powell.** 

Upon  seeing  which,  the  auditor  of  the  union  allowed  the 
full  sum  which  he  claimed*    It  was  proved  that  the  proper 


OXFORD  CIRCUIT,  1  VICT.  279 

amount  of  county  rate  due  from  the  parish  of  Titley  was        lasa 

SL  8s.  did.  and  not  SL  5s.  9A,  and  that  Mr,  Robert  Stewart 

was  a  rated  inhabitant  of  Titley,  and  that  others  were  so. 

It  was  also  prored  that  the  statement  of  the  prisoner  be* 

fore  the  magistrate^  in  which  he  said  that  Mr.  Powell  had 

written  the  figure  1,  and  rubbed  it  out  with  his  finger,  was 

untrue. 

Carringion,  for  the  prisoner.-— I  submit  that,  even  as- 
auming  this  figure  were  added  by  the  prisoner,  this  is  not 
the  forgery  of  a  receipt,  the  whole  receipt  being  that 
which  was  added  when  the  money  was  paid,  which  is, 
''  Dec.  SI,  Rec'd  the  above  rate,  J.  Powell,*'  which  is  unal- 
tered and  untouched ;  and  I  submit  that  altering  another 
document  (the  precept  for  the  rate)  to  which  the  receipt 
refers,  is  not  a  forgery  of  the  receipt.  Under  the  recent 
rules  of  court,  a  notice  to  admit  a  document  is  given,  and 
a  judge  makes  an  order  that  the  document  specified  in 
the  notice  shall  be  admitted.  Would  the  subsequent  in- 
sertion of  another  document  in  the  notice  constitute  a 
forgery  of  the  judge's  order?  Suppose  a  tailor's  bill  as 
long  as  that  of  Captain  Nesbit,  which  was  the  subject  of 
Burgiart  v.  Hall,  and  that  bill  was  in  Scotland,  and  the 
plaintiff  had  written  a  receipt  on  a  stamp  in  London, 
"  Rec'd  the  amount  of  my  bill,"  would  the  insertion  of 
another  item  of  the  tailor's  bill  in  Scotland  be  a  forging 
of  the  receipt  in  London  ?    In  Testick's  case  (a),  it  was 

(a)  2  Ea.  P.  C.  925.  In  that  for  mousy;  but  the  Judges  hM 
case  the  prisoner  was  convicted  the  conviction  right,  for  it  was 
on  a  count  for  uttering  a  forged  **  received  the  contents  above/' 
receipt  for  money  **  for  the  sum  which  shewed  it  to  be  a  receipt 
of  1/.  4f.,  which  last  mentioned  for  something,  although  the  par- 
forged  &c.  receipt  is  as  follows :  ticnlars  were  not  expressed,  and 
'  18th  March,  1773.  Received  the  it  was  laid  to  be  a  forged  receipt 
coBteDts  above,  by  me,  Stephen  for  money;  and  the  bill  itself  was 
Withers;'  with  intent,"  Arc.  It  only  evidence  of  the  fiict,  and 
was  objected,  that  the  ^  contents  shewed  it  to  be  a  receipt  for  moaej 
above"  ought  to  have  been  set  sschsrged. 
out,  to  shew  that  it  was  a  receipt 
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1838.  held  that  setting  out  a  forged  receipt  as  follows:  ''18th 
March^  1773,  Rec'd  the  contents  above  by  me,  Stephen 
Withers/*  was  sufficient  without  setting  out  the  items  of 
the  billy  which  shews  that  that  was  considered  a  complete 
instrument  without  the  bill  to  which  it  related.  I  submit 
also  that  there  should  have  been  an  inuendo  that  *'  Rec*d/* 
means  ''Received."  With  respect  to  the  indictment,  I  sub- 
mit that  all  the  counts  which  do  not  set  out  the  instrument 
forged  are  bad,  as  the  stat.  2  &  3  Will.  4  c.  US,  s.  3, 
which  enacts  that  forged  instruments  shall  be  described  as 
in  indictments  for  larceny,  can  only  apply  to  instruments 
which  are  the  subject  of  larceny,  which  receipts  for  money 
are  not ;  and  with  respect  to  the  fifth,  sixth,  and  ninth 
counts,  they  are  bad,  as  the  "  inhabitants  of  the  parish  of 
Titley,"  and  "  the  inhabitants  of  the  parish  of  Titley  rated 
to  the  relief  of  the  poor  of  the  said  parish,"  are  not  a  cor- 
poration aggregate,  and  therefore  cannot  be  described  by 
a  collective  appellation.  This  point  was  determined  in 
the  case  o(Rex  v.  Beacall  (a),  with  respect  to  the  "direc- 
tors of  the  poor  "  of  Shrewsbury. 

Greaves,  for  the  prosecution. — Indictments  against 
parishes  for  non-repair  of  highways,  are  always  against  the 
"  inhabitants,"  eo  nomine,  and  therefore  why  should  not 
an  intent  to  defraud  the  inhabitants  be  so  laid. 

GuRNEY,  B. — ^The  counts  which  lay  the  intent  to  de- 
fraud Robert  Stewart  and  others,  appear  to  me  to  be  free 
from  every  objection  of  this  sort. 

Greaves. — In  the  case  of  Rex  v.  Martin  (a),  it  was  ex* 
pressly  held  by  the  fifteen  Judges  that  a  receipt  might  be 
described  as  in  an  indictment  for  larceny,  and  with  re- 

(d)  Ante,  Vol.  1,  p.  454.  that  case ;  as  to  which  see  the  ob- 

{h)  Ante,  Vol.  7»  ?•  549;  re-  servations  of  Mr.  Justice  Po/Zeion 

ported, Blso,M.C.C.p.483.  There  in  the  case  of  Rtginay,  Sharp, 

is  a  difference  in  the  two  reports  post. 

as  to  the  decision  of  the  Judges  in 
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spect  to  the  main  point,  that  this  is  not  a  forgery  of  a  re-  1838. 
ceipty  I  submit  that  it  clearly  is  so,  because,  without  the 
amount,  which  is  the  thing  altered,  the  other  words  are 
quite  vague,  and  this  alteration  varies  the  amount  for 
which  the  receipt  is  given  in  the  only  way  in  which,  by  a 
forgery,  it  could  be  varied. 

GuRNEY,  B. — I  am  clearly  of  opinion  that  this  is  a 
forgery  of  the  receipt.  I  think,  also,  that  the  true  mean- 
ing of  the  Stat.  2  &  3  Will.  4,  c.  123,  s.  3  is,  that  the  instru- 
ment should  be  described  in  the  same  way  as  if  it  were 
the  subject  of  larceny.  It  never  could  have  been  intended 
by  the  legislature,  that  those  forged  instruments,  which 
were  of  a  kind  to  be  the  subject  of  larceny,  should  be  de- 
scribed, and  that  those  which  did  not  happen  to  be  of 
that  kind  should  be  set  out,  there  being  just  as  much 
reason  for  describing  the  instrument  in  the  one  case  as  in 
the  other. 

Carringion,  for  the  prisoner,  addressed  the  jury,  and 
submitted  that  the  insertion  of  the  figure  1  might  have 
been  a  mistake  of  Mr.  Powell.  It  was  conceded  on  the 
other  side,  that  Mr.  Powell  must,  at  all  events,  have  put 
3L  5s.  9(L  instead  of  3/.  3^ .  9^dL,  and  therefore  if  he  made 
an  error,  he  was  just  as  likely  to  have  made  the  one  error 
as  the  other. 

Gurnet,  B.,  left  the  case  to  the  jury,  on  the  question 
whether  the  prisoner  had  forged  the  figure  1,  or  whether 
there  had  been  a  mistake. 

Verdict— Not  guilty. 

Greaves  for  the  prosecution. 

C.  PhiUipSt  Carringtont  and  A.  M.  Siinner^  for  the 
prisoner. 

lAiionaeB^'Bodenhamf  and  Stephens.^ 
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BEFOBE  MR.  BARON  ALDERSON. 


Reoina  r.  Price. 

A.  asked  per-  ▼▼  OUNDING. — ^The  prisoner  was  charged  with  hav- 
?ouM Vb?u>  ^"8  feloniously  wounded  William  Davies,  with  intent  to 
go  and  take       Jo  him  some  grtevous  bodily  harm. 

tome  ashei,  ^  ^      •         «■•       -A      . 

which  he  was  It  appeared  that  Mr.  Davies  was  an  ironmonger  at 
but  lu  he  was'  ^086,  and  also  sold  copper  tea-kettles,  and  that  on  the 
coming  outjB/i  evening  of  the  17th  of  January,  the  prisoner,  who  had 
a  copper  tea-  been  formerly  in  his  service,  came  and  asked  the  appren- 
ashet  ^1^1!'^  ^  tice  of  Mr.  Davies  to  be  allowed  to  take  a  basket  of  ashes 
fil^auidhoid  ''^^  ^'*  J^^^'^^'  ash-pit,  which  he  was  permitted  to  do; 
of  A.  to  secare   but  as  he  was  Carrying  away  the  ashes,  the  apprentice 

hiffif  and  on  the 

chvge  of  steal-  saw  the  spout  of  a  new  copper  tea-kettle  among  them, 
luuiVand  in  a  ^^^*  having  given  the  alarm,  Mr.  Davies  came  and  bolted 
rS^  d*A°^T  the  shop  door  and  seized  the  prisoner,  to  detain  him  while 

B.  with  a  knife:  a  Constable  was  sent  for.  The  prisoner  resisted,  and  in 
wounding  the  Struggle  both  fell  on  the  floor,  and  the  prisoner  cut 
rv^^L^Mr*"  ^^'  Davies  with  a  knife.  It  was  proved  that  the  kettle 
proTided  that  ^ng  a  new  kettle  which  had  stood  on  a  shelf  near  the  ash- 
latiaSed  that  A.  pit,  and  that  Mr.  Davies*  maid-servant  heard  a  rattle  of 

had  stolen  the  .«  •  ^  .«  i_     •j. 

ketde,asB.had  coppcr  as  the  pnsoner  was  at  the  ash-pit 

then  a  right  to 
apprehend  him. 

Keating,  for  the  prisoner. — I  submit  that  this  is  at  most 
only  an  assault,  as  Mr.  Davies  had  no  rij[ht  to  detain  the 
prisoner. 

Aldbrson,  B. — That  will  depend  on  whether  the  jury 
are  satisfied,  that  the  prisoner  had  in  fact  stolen  the  tea- 
kettle. If  he  had  stolen  the  tea-kettle,  Mr.  Davies  had  a 
right  to  detain  him,  and  this  wounding  will  be  a  felony. 

Verdict — Guilty  of  felony. 
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Greaves,  for  the  prosecution. 

Keating,  for  the  prisoner. 

[Attornies— iiai^y  and  /acton.] 


Meyrick  v.  Waklby. 

JLHIS  action  was  brought  by  the  plaintiff,  who  was  the  in  an  acdon  for 

surgeon  to  the  poor  law  union  at  Kington,  for  libels  pub-  tolhl'^ntifff 

lished  of  him  m  a  periodical  medical  work  called  the  *"^^i®®*^' 

Lancet,  which  imputed  that  the  plaintiff,  as  surgeon  to  Law  Union, 

the  Kington  Union,  had  neglected  two  of  the  pauper  leAed^two  pau- 

patients,  one  of  whom  had  strangulated  hernia,  and  the  Sefe^t^iila- 

other  an  injury  of  the  hand.  ?«^  **"**  *« 

.  ,  imputabona 

Pleas,  the  general  issue,  and  two  pleas  of  justification,  were  tnie:^ 

that  the  imputations  contained  in  the  libels  were  true.  book'in  which 

RepUcation,  de  injuria.  u^n'de'X'Ste 

To  prove  that  the  plaintiff  had  properly  attended  the  of  the  Poor 

patients,  several  witnesses  were  called.  doners,  made 

entries  as  to  the 
cases  of  the 

Ludlow,  Serjt.,  for  the  plaintiff,  proposed  to  put  in  the  pauper  patients, 

was  not  adniis* 

book  kept  by  the  plaintiff,  under  the  regulations  of  the  sibie  in  evidence 

Poor  Law  Commissioners,  and  in  which  it  was  his  duty  ^  ^*  ^^**'*'' 
to  enter  the  case  aieyerj  patient  of  the  union, 

Talfaurd,  Seijt.,  for  the  defendant.— The  plamtiff's 
entries  in  his  own  book  are  not  evidence  in  his  favour. 

Ludlou>9  Serjt-— By  sec.  15  of  the  Poor  Law  Amend<- 
ment  Act,  the  Poor  Law  Commissioners  are  empowered 
to  make  regulations,  and  by  one  of  the  regulations  made 
by  them,  every  medical  attendant  of  a  poor  law  union  is 
bound  to  enter  in  a  book,  to  be  kept  for  that  purpose, 
the  case  of  every  pauper  patient.  I  submit  that,  as  it  is 
a  book  kept  by  authority,  it  is  evidence. 
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MONMOUTH  ASSIZES. 


BEFORE   MR.  BARON   ALDERSON. 


/ 


If  a  man  has 
connexion  with 
a  woman,  the 
contenting  un- 
der the  belief 
that  it  it  her 
husband,  this  is 
not  rape,  al- 
though it  be  a 
fraud  on  the 
part  of  the  man, 
but  it  is  an  as- 
•ault ;  and  the 
fact  that  there 
wai  no  resist- 
ance on  her 
part  makes  no 
difference,  as  the 
fraud  is  su£9- 
cient  to  roalce  it 
an  assault;  and 
if,  on  a  trial  for 
rape,  the  party 
be  convicted  of 


Regina  V.  William  Williams. 

Rape. — ^Tbe    prisoner  was   indicted    for    feloniously 
ravishing  Mary,  the  wife  of  Thomas  Capell  (a). 

It  was  opened  that  the  prisoner  had  got  into  bed  with 
the  prosecutrix  while  she  was  asleep,  and  had  penetrated 
her  person  before  she  was  aware  that  it  was  not  her  hus- 
band, and  that  the  prisoner  persisted  and  went  on  to  com- 
plete his  purpose,  notwithstanding  her  resistance  after  she 
had  discovered  that  it  was  not  her  husband.  It  was,  on 
this  statement,  submitted  by  Greaves  for  the  prosecution, 
that  this  case  was  distinguishable  from  the  case  of  Rex  v. 
Jackson  (6),  as  there  the  prisoner  intended  to  desist  if  dis- 
covered, but  that  here  he  was  determined  at  all  events  to 
effectuate  his  intention, 

such  assault,  he  may  be  sentenced  to  hard  labour. 


(a)  The  indictment  was  in  the 
usual  form  of  an  indictment  for  a 
rape. 

C6)  R.  &  R.,  C.  C,  487.  That 
was  an  indictment  against  the  pri- 
soner for  a  burglary,  mih  intent 
to  commit  a  rape  upon  a  married 
woman.  It  appeared  that  the  pri- 
soner went  into  the  room  and  got 
into  the  woman's  bed,  as  if  he  had 
been  her  husband ;  that  he  was  in 
the  act  of  copulation  when  she 
made  the  discovery,  and  imme- 
diately, and  before  completion,  he 
desisted.  The  jury  found  that  he 
entered  the  house  with  intent  to 
pass  for  her  husband,  and  to  have 
connexion  with  her  if  she  did  not 
discover  tbe  mistake,  but  not  with 


intention  of  forcingherif  she  made 
the  discovery.  Bayley^  J.,  reserved 
the  question  for  the  consideration 
of  the  Judges,  whether  the  connex- 
ion with  the  woman  wlule  she  was 
under  that  mistake  would  have 
amounted  to  rape.  The  case  being 
considered  by  the  Judges,  four  of 
their  Lordships  thought,  that  the 
having  carnal  knowledge  of  a  wo- 
man, whilst  she  was  under  the  belief 
of  its  being  her  husband,  would  be 
a  rape,  but  the  other  eight  Judges 
thought  it  would  not;  but  se- 
veral of  the  eight  Judges  intimated 
that,  if  the  case  should  occur 
ogain,  they  would  advise  the  jury 
to  find  a  special  verdict. 
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It  appeared  from  the  evidence  of  the  prosecutrix,  that  1838. 
the  prisoner  had  got  into  her  bed  while  she  was  asleep,  and 
that  she  had  allowed  the  prisoner  to  have  connexion  with 
her  believing  him  to  be  her  husband,  and  that  she  did  not 
discover  who  he  was  till  after  the  connexion  was  over,  and 
that  she  then  gave  an  alarm,  and  the  prisoner  was  secured. 

Alderson,  B. — That  puts  an  end  to  the  capital  charge. 
The  case  of  Rex  v.  Jackson  is  in  point ;  but  the  case  must 
proceed  as  to  the  assault 

Price  addressed  the  jury  for  the  prisoner,  and  was 
stating  that  to  constitute  an  assault  there  must  be  resist- 
ance in  the  party  assaulted. 

Alderson,  B. — In  an  assault  of  this  nature  there  need 
not  be  resistance— the  fraud  is  enough.  If  resistance  is 
prevented  by  the  fraud  of  the  man  who  pretends  to  be  the 
husband,  that  is  sufficient. 

Price  then  submitted  to  the  jury  that  the  prosecutrix 
had  consented  to  all  that  had  happened,  well  knowing  all 
the  time  who  the  prisoner  was. 

Alderson,  B.,  (in  summing  up.) — If  you  think  that  the 
prosecutrix  consented,  knowing  from  the  first  that  it  was 
the  prisoner  and  not  her  husband,  and  intending  that  he 
should  have  connexion  with  her,  that  would  be  adultery  and 
not  an  assault,  and  the  prisoner  would  be  entitled  to  be 
acquitted. 

Verdict — Guilty  of  an  assault  (a). 

Greaves^  for  the  prosecution. 

Price,  for  the  prisoner. 

[Attomies— T.  Jonet  PhilUps^  and  Owen.'] 

(a)  The  prisoner  was  sentenced      was  considered  by  the  16  Judges, 
to  three  years'  imprisonment,  and      and  they  held  that  the  sentence  was 
hard  labour.    The  question  as  to      right.    See  the  case  uf  Regina  v. 
whether,  in  such  cases,  hard  labour     Saunders,  ante,  p.  265. 
conld  form  part  of  the  sentence, 

V  2 
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At  the  trial  of 
an  indictment 
for  embes3Ele- 
ment,  it  it  not 
sufficient  to 
prove  a  general 
deficiency  in  ac- 
count Some  ipe- 
dfic  turn  must 
be  proved  to  be 
embeszled;  in 
like  manner  as 
in  larceny, 
some  particular 
article  must  be 
proved  to  have 
been  stolen. 


Reqina  V.  Lloyd  Jones. 

CmBEZZLEMENT.— It  was  opened  by  Greaves  for 
the  prosecution,  that  the  prisoner  bad  been  shopman  to 
the  prosecutrix,  and  that  it  would  be  proved  that  there 
was  a  deficiency  in  the  prisoner's  accounts,  but  that  there 
was  no  proof  of  the  embezzlement  of  any  particular  sum. 
He  cited  the  case  of  Rex  v.  Grove  (a). 

Alderson,  B. — Whatever  difference  of  opinion  there 
might  be  in  the  case  of  Rex  v.  Grove,  that  proceeded 
more  upon  the  peculiar  facts  of  that  case  than  upon  the 
law.  It  is  not  suflScient  to  prove  at  the  trial  a  general 
deficiency  in  account.  Some  specific  sum  must  be  proved 
to  be  embezzled,  in  like  manner  as  in  larceny  some  par* 
ticular  article  must  be  proved  to  have  been  stolen. 

Verdict— Not  guilty. 


Greaves  and  F.  V.  Lee,  for  the  prosecution. 

C.  Phillips  and  Watson,  for  the  prisoner. 
[Attomies— £(^ioar(/f,  and  Oeach."] 
(a)  Ante,  Vol.  7,  p.  635.    See,  also,  the  case  of  Rex  y.  Janet,  id.  833. 


Reoina  V,  Parfitt  and  Others. 

An  indictment,  JiURGLARY  and  striking  (a).— The  indictment  charged 
Win?4&*i  vfct  '^*^  ^^®  prisoners  committed  a  burglary  in  the  house  of 
c.  86,  s.  2,  for     Sarah  Williams,  and  struck  David  t/anitf^. 

the  capital  of- 
fence of  bur- 
glary and  striking,  must  charge  both  the  burglary  and  the  striking,  and  the  proof  must  correspond 
with  the  indictment. 

A.  was  indicted  for  a  burglary  in  the  house  of  S.  W.  and  striking  D.  James.  The  burglary  was 
proved  as  laid,  but  the  person  struck  was  D.  J<met:—Held,  that  the  prisoner  must  be  acquitted  of 
the  capital  charge,  and  convicted  of  burglary  only. 


(a)  By  the  stat.  7  Will.  4  and 
1  Vict.  c.  86,  8.  2,  it  is  enacted, 


"that  whosoever  shall  burglar- 
iously break  and  enter  into  any 
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The  burglary  was  provedi  but  it  appeared  that  the         1838. 
person  struck  was  named  Jones  and  not  James. 


Alderson,  B. — Then  the  capital  charge  is  not  proved. 

Greaves  for  the  prosecution  suggested  that  it  was  not 
necessary  to  specify  the  person  assaulted^  and  that  the  stat* 
7  Will.  4  and  1  Vict.  c.  86,  had  made  no  alteration  in  the 
form  of  the  indictment. 

Alderson,  B. — As  this  is  a  very  important  point,  I  will 
consult  my  Brother  Gurney,  although  I  entertain  no  doubt 
myself  on  the  subject 

His  Lordshipi  after  conferring  with  Gurney,  B.,  said — 
We  neither  of  us  entertain  any  doubt  on  this  point.  The 
indictment  must  allege  both  the  burglary  and  the  striking, 
and  the  proof  must  correspond  with  the  indictment. 

Verdict — Guilty  of  burglary  (a), 

Greaves,  for  the  prosecution. 

[Attomcy^r.  Jonet  PAitftpt.] 

dwelling  house,  and  shall  assault,  whosoever  shall  be  conyicted  of 

with  intent  to  murder,  any  person  the  crime  of  burglary,  shall  be 

being  therein,  or  shall  stab,  cut,  liable,  at  the  discretion  of  the 

wound,  beat,  or  itrike  any  such  Court,  to  be  transported  beyond 

person,  shall  be  guilty  of  felony,  the  seas  for  the  term  of  the  na- 

and  being  convicted  thereof,  shidl  tural  life  of  such  offender,  or  for 

suffer  death."  any  term  not  less  than  ten  years, 

(a)  By  the  fltat.  7  Will.  4  and  I  or  to  be  imprisoned  for  any  term 

Vict.  c.  86,  s.  3,  it  is  enacted,  **  that  not  exceeding  three  years*" 


0. 

Parfitt. 
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1838. 

BEFORE   MR.  BARON   OURNBY. 


Regina  r.  Wanklyn. 
Regina  r.  Vaughan. 

If  there  be  cross  X  HESE  were  cross  indictments  for  assaults. — The  same 

l^uiMrSe'"'  transaction,  which  was  the  subject  of  both  indictments, 

lt*thcAjsL*er*  ^cc""®^  *^  *^®  election  of  the  member  of  parliament  for 

and  the  same  Monmouth,  in  July,  1837. 

traniaction  be 
the  subject  of 

meoti^ihT  GuRNEY,  B. — Let  the  jury  be  sworn  in  each  traverse. 

Judge  will         nQJ  ^iiQ  counsel  for  each  open  his  case  before  his  evidence 

direct  the  jury      ^       ^  *^  ^ 

10  be  sworn  in     is  given,  and  there  shall  be  no  reply  on  either  side. 

both  traverses, 
and  the  counsel 

tion^f  t^haT*^""  The  jury  were  tlien  sworn  in  each  traverse  separately, 
fl^*iiu?**r*  and  C.  Phillips,  who  was  for  the  prosecution  in  the  tra- 
his  case  and       verse  which  was  entered  first,  opened  his  case. 

call  his  wit- 


s;  the 
counsel  on  the  „   .i    ^  >     t 

other  side  wUi         Both  traverses  were  compromised. 

then  open  his 
case  and  call  his 

th^^li  be  no       C'.  Phillips  and  Watson  for  the  prosecution  in  the  first 

reply  on  either    indictment,  and  for  the  defence  in  the  second, 
side. 

Greaves  for  the  defence  in  the  first  indictment,  and  for 
the  prosecution  in  the  second. 

[Attornies— G<of)g€,  and  F<noU9  ^  ^^er.] 


OXFORD  CIRCUIT,  1  VICT. 


291 


1838. 


GLOUCESTER  ASSIZES. 


BEFORE  MR.  BARON  ALDERSON.     . 


Reoina  V.  George  Sutton. 

X  HE  prisoner  was  indicted  for  killing  a  ewe,  the  pro- 
perty of  William  Elliott,  with  intent  to  steal  the  carcase. 

It  appeared  that  the  prisoner  had  cut  the  throat  of  the 
ewe,  but  was  interrupted  by  the  prosecutor  before  he  had 
killed  it,  and  it  in  fact  lived  two  days  afterwards,  and  then 
died  of  the  wound. 

CrreaveSf  for  the  prosecution^  cited  the  case  of  Rex  y. 
Clatj  (a). 

Alderso N|  B.J  left  the  case  to  the  jury,  who  found  that 
the  prisoner  inflicted  the  wound  with  intent  to  steal  the 
carcase. 

A  verdict  of  guilty  was  recorded. 

AldersoMi  B. — I  will  reserve  the  point* 


On  the  trial  of 
an  indictment 
for  killing  a  ewe 
with  intent  to 
steal  the  carcass, 
it  appeared  that 
the  prisoner 
wounded  the 
ewe  by  cutting 
its  throat,  and 
was  then  inter- 
rupted by  the 
prosecutor,  and 
the  ewe  died  of 
the  wound  two 
days  after.     It 
was  found  by 
the  jury  who 
convicted  the 
prisoner,  that  he 
intended  to  steal 
the  carcass  of 
the  ewe.     The 
fifteen  Judges 
held  the  con- 
▼iction  right 


Greaves,  for  the  prosecution. 

[Attorney — Latchani] 


The  case  was  considered  at  a  meeting  of  the  Judges  in 
Easter  Term,  who  unanimously  held  the  conviction  right. 


(a)  R.&R.C.C.387.  In  that 
case  the  prisoner  was  indicted  for 
killing  a  lamb,  with  intent  to  steal 
part  of  the  carcass.  The  prisoner 
cut  off  the  leg  of  the  lamb  while 
it  was  alive,  and  carried  the  leg 


away  before  the  animal  died,  which 
it  aftenvards  did,  of  this  wound. 
The  prisoner  was  convicted,  and 
the  Judges  held  the  conviction 
right. 
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1838. 

Reoina  v.  James. 

A  forged  paper  Jt  ORGERY. — The  first  count  of  the  indictment  charged 
tradeiman^and  that  the  prisoner  "  feloniously  did  forge  a  certain  request 
^"ifd'b"*one**  f  ^^'  '^®  delivery  of  goods,  which  said  forged  request  for 
his  customen  in  the  delivery  of  goods  is  as  follows : — 

the  following 

toiTibwre^w"-  '*  To  Mr.  Edwardrs  Souhtgate  Stree— ner  the  cros  Pleas 
lUm  gof  have     to  let  bearer  William  irof  have  spillshoul  and  grafting  tool 

spiUshouland  ©  I  6  o 

grafting  tool  for    for  me 

^u'ell  forX*  "  Edward  recketts  of  Stantway  westbrary 

deiijery  of  a  January  th  3.  1838 

goodi  within  the  "^ 

•tatateiwiu.4,       "  To  Mr.  edwards 

^    '**    ■  "  Gloucester  near  the  cros." 

with  intent  to  defraud  Thomas  Edwards. 

Second  count,  the  like  for  offering,  uttering,  disposing 
of,  and  putting  off. 

Third  count,  that  the  prisoner  '^  feloniously  did  forge  a 
certain  other  request  for  the  delivery  of  goods,**  not  setting 
it  out  with  the  like  intent. 

Fourth  count,  like  the  third,  for  offering,  uttering,  &c. 

It  appeared  that  the  prisoner  went  to  the  shop  of  the 
prosecutor,  Mr.  Edwards,  who  was  an  ironmonger,  and 
presented  the  paper  to  the  shopman,  and  that  he  (know- 
ing Mr.  Ricketts,  of  Stantway)  allowed  the  prisoner  to 
select  a  spade  and  a  grafting  tool  from  his  master's 
stock.  It  was  proved  by  Mr.  Ricketts  that  the  paper  was 
a  forgery,  and  that  be  had  on  former  occasions  been  a 
customer  of  Mr.  Edwards. 

CrreaveSf  for  the  prisoner,  objected  that  the  indictment 
ought  to  have  been  for  obtaining  goods  by  false  pretences, 
and  not  for  forgery.  He  cited  2  Russ.  C.  &  M.  p.  470, 
aild  the  authorities  there  referred  to,  and  argued  that  a 
warrant  or  order  must  be  directed  to  some  person  having 
the  custody  of  goods  which  he  is  bound  to  deliver  in 
obedience  to  the  warrant  or  order. 
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Francitton,  for  the  prosecution,  cited  the  case  of  Rex 
y.  Evans  (a),  and  observed  that  the  words  of  the  stat.  II 
Geo.  4  &  1  Will.  4,  c.  66,  are  "  any  warrant,  order,  or 
request  for  the  delivery  of  goods,"  the  words  *'  or  request" 
not  being  in  the  stat.  on  which  the  cases  referred  to  by 
Sir  W.  Russell  were  decided. 

GuRMEY,  B.,  held  that  this  was  a  forged  request  for  the 
delivery  of  goods,  and  referred  to  his  MS,  note  of  the  case 
oiRex  V.  Ross  Carney  (Jb). 

Verdict— Guilty. 

Francillon,  for  the  prosecution. 

Greaves,  for  the  prisoner. 

[Attomies— A.  H.  Carter,  and  SmaUridge.'] 

(a)  Ante,  Vol.  5,  p.  553.    See,      CuUen,  ante.  Vol.  5,  p.  1  ]  6. 
fdso,  the  cases  of  Eex  ▼.  Thomtu,         (6)  Reported  M.  C.  C.  351. 
ante,  Vol.  7>  p.  851,  and  Rex  ▼. 


HOME  CIRCUIT. 


HERTFORD  ASSIZES. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Reoina  V.  GoocH  and  Devonshire. 

X  HE  prisoners  were  indicted  for  stealing  lead,  the  pro-  Aperionona 
perty  of  John  Townshend,  Esq.  affixed  to  a  certain  build-  ~^*SmKof 
ing  of  the  said  J.  T.,  situate  at,  &c.  against  the  form  of  •^*J«K>«*d 

**  '  o  affixed  to  a 

the  Statute.  building,  cannot 

be  conTicted  of 
larceny;  and  in  order  to  warrant  a  conyiction  on  such  a  count,  the  jury  mutt  be  satisfied  that  the 
prisoner  unfixed  the  lead  from  the  building,  or  was  present  aiding  and  assisting. 


CASES  ON  THE 

At  the  trial  the  only  evidence  to  connect  Oooch  with 
the  stealing  was^  that  he  was  seen  to  take  the  lead  when 
it  was  lying  by  the  park  paling  of  Mr.  Townshend,  at  the 
distance  of  a  quarter  of  a  mile  from  the  building  from 
which  it  had  been  cut. 

Gaselect  for  the  prisoner  Goochi  contended  that  he 
could  not  be  convicted  upon  the  present  indictment,  unless 
the  jury  were  satisfied  that  he  was  the  person  who  actually 
ripped  the  lead  off  the  building,  or  was  present  at  the 
time  aiding  and  abetting,  and  that  on  this  indictment  he 
could  not  be  convicted  of  larceny, 

TiNDAL,  C.  J.,  allowed  the  case  to  go  to  the  jury,  telling 
them  to  state  to  him  their  finding  as  to  the  fact  above 
mentioned ;  who  stated  accordingly  **  that  they  found  him 
guilty  of  stealing  the  lead  when  lying  severed  at  the  park 
paling,  but  not  of  stealing  it  when  fixed  ;*'  and  the  following 
morning  the  Chief  Justice  stated  that  he  had  looked  into 
the  cases,  and  conferred  with  Mi\  Justice  Yaughan,  and 
that  he  was  satisfied  that  the  prisoner  could  not  be  found 
guilty  of  a  simple  larceny  upon  this  indictment,  and  di- 
rected a  verdict  of  not  guilty  to  be  entered. 

There  was  no  evidence  against  the  prisoner  Devonshire, 
who  was  therefore  acquitted. 

SionCi  for  the  prosecution. 

Gaselee,  for  the  prisoner  Gooch,  Dowling^  for  the  pri- 
soner Devonshire. 
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CHELMSFORD  ASSIZES. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Regina  V.  Brooks. 

X  HE  prisoner  was  indicted  for  stealing  a  horse  and  gigi  To  comtitote  a 

the  property  of  Henry  Pattison.  pYrty  L'iho.n 

It  appeared  that  on  the  15th  November,  about  half-  goods  have  been 

delivered  on 

past  ten  o  clock  in  the  morning,  the  prisoner  hired  the  hire,  there  must 

horse  and  gig  of  the  prosecutor,  a  livery  stable  keeper  in  oHginVinten- 

Stratford  Mews,  near  Manchester  Square,  London,  stating  {|,°  rnVMs'^own 

that  he  wanted  them  for  two  days  for  the  purpose  of  going  w«e,  but  a  sub- 

_  ___.     -  _  1       /»        .  -»xr-     i  1      •  sequent  actual 

down  to  Windsor.     Instead  of  going  to  Windsor  he  im*  conversion;  and 
mediately  drove  in  a  contrary  direction,  to  Rumford,  in  m^i'by*Sr" 
Essex,  where  he  arrived  at  about  12  o'clock,  and  offered  ^»"'  ^°  *"?* 

a  sum  offered 

the  horse  and  gig  for  sale  to  Mr.  Orbell,  the  landlord  of  for  the  goods,  is 
the  King's  Head  Inn  at  that  place,  for  25L  Mr.  Orbell  Terston,  ifthe  ~ 
offered  him  15/.,  which  the  prisoner  at  first  refused  to  m^cs^he  offer 

accept,  but  half  an  hour  afterwards,  the  gig  being  then  in  does  not  intend 

to  purchase  ud~ 
the  yard,  and  the  horse  in  the  stable  of  the  King's  Head,  less  his  suspi- 

he  told  Mr.  Orbell  that  he  must  let  him  have  them  for  honesty  and  ^ 
the  sum  offered,  as  he  had  been  desired  by  his  father  to  «ghjof  the 

'  -^  vendor  to  sell 

sell  them  before  his  return  home.     On  his  cross-examina-  are  removed. 

tion  Mr.  Orbell  stated  that  the  value  of  the  horse  and  gig 

was  at  least  45/.,  in  consequence  of  which  his  suspicions 

were  excited,  and  he  did  not  intend  to  purchase  them 

unless  the  prisoner  gave  him  a  satisfactory  account  of  how 

he  became  possessed  of  them:    that  after  the  prisoner 

agreed  to  accept  the  15/.  those  suspicions  were  increased^ 

and  he  asked  further  questions  of  the  prisoner,  and  then, 

under  pretence  of  going  to  fetch  the  money  to  pay  the 

amount  offered,  he  procured  a  constable,  and  gave  the 

prisoner  into  custody. 
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Reoina 

V, 

Brooks. 


1838.  Montagu  Chambers,  for  the  prisoner^  thereupon  sub- 

mitted^  that  the  indictment  for  the  felony  could  not  be 
sustained,  inasmuch  as  there  had  been  no  conversion  of 
the  property.  Conceding  that  the  hiring  was  only  a  pre- 
tence made  use  of  to  obtain  the  horse  and  gig,  for  the 
purpose  of  afterwards  disposing  of  them,  the  possession 
in  law  still  continued  in  the  owner,  and  was  not  deter- 
mined without  a  subsequent  conversion,  either  actually 
proved  as  in  Pear's  case  (a),  and  Charlewood's  case  (6), 
or  to  be  presumed  by  the  jury  from  the  circumstances,  as 
in  Setnple*s  case  (c).  He  referred  to  the  judgment  in  the 
latter  case  in  support  of  this  position,  quoting  the  following 
passage.  "  But  on  the  other  hand,  if  the  hiring  was  only 
a  pretence  made  use  of,  to  get  the  chaise  out  of  the  pos- 
session of  the  owner,  without  any  intention  to  restore  it, 
or  to  pay  for  it,  in  that  case  the  law  supposes  the  posses- 
sion still  to  reside  with  the  owner,  though  the  property 
itself  is  gone  out  of  his  hands,  and  then  the  subsequent 
conversion  will  be  felony'^  In  the  present  case,  the  sub- 
sequent conversion  was  incomplete,  as  the  contract  for 
the  purchase  was  not  concluded  on  the  part  of  Mr. 
Orbell. 

TiNDAL,  C.  J. — This  case  comes  near  to  many  of  those 
which  have  decided  that  the  appropriation  of  property 
under  circumstances  in  some  degree  similar  to  the  present, 
amounted  to  larceny.  However,  here  there  has  been  no 
actual  conversion  of  the  property,  and  only  an  offer  to 
sell  I  am  of  opinion,  therefore,  that  the  prisoner  must 
be  acquitted. 

Verdict — ^Not  guilty. 

DowUng  for  the  prosecution. 

Montagu  Chambers  for  the  prisoner. 

[Attomies — Sterry^  and  Dywn  ^  Blaine,'] 

(«)  1  Leach,  212.  (6)  Id.  409.  (c)  Id.  420. 


29T 

COURT  OF  QUEEN'S  BENCH. 

♦ 

Adfourned  Sittings  at    Westminster,  after  Michaelmas 
Term,  1887. 

BEFORE  MR.  JUSTICE  COLERIDGE. 

1837* 
Reqina  v.  Murphy  and  Douglas.  ^    ^    / 

Conspiracy.— The  first  count   of  the   indictment  ifonathargcof 
stated,  that  before  the  committing  of  the  offence  in  this  conspiracy  it 

appear  that  two 

count  mentioned^  the  defendants  J.  Engall  and  B.  Engall  persons, by  their 
were  duly  rated  in,  and  by  a  rate,  made  on  the  12th  of  JSSg^he^Mme 

object  often  by 
the  same  means,  one  performing  part  of  an  act,  and  the  other  completing  it,  for  the  attoinment  of 
the  object,  the  jury  may  draw  the  conclasion  that  there  is  a  conspiracy. 

if  a  conspiracy  be  formed,  and  a  person  Joins  it  afterwards,  he  is  equally  guilty  with  the  ori- 
ginal conspirators. 

If  on  a  charge  of  conspiracy  to  annoy  a  broker  who  distrained  for  church  rates,  it  be  proved 
that  one  of  the  defendants  (the  other  being  present)  excited  the  persons  assembled  at  a  public 
meeting  to  go  in  a  body  to  the  broker's  house,  evidence  that  they  did  so  go  is  receivable,  although 
neither  of  the  defendants  went  with  them ;  but  evidence  of  what  a  person  who  was  at  the  meet- 
ing said  some  days  after,  when  he  was  himself  distrained  upon  for  church  rates,  is  not  so. 

If  the  manuscript  of  a  handbill,  published  by  order  of  a  defendant,  be  given  in  evidence,  a  wit- 
ness will  be  allowed  to  prove  that  he  received  a  number  of  the  printed  copies  of  it  from  the  de- 
fendant, without  those  copies  being  produced. 

The  rules  of  evidence  are  exactly  the  same  in  civil  and  criminal  cases,  and  In  both  it  is  in  the 
discretion  of  the  Judge  how  far  he  will  allow  the  examination  in  chief  of  a  witness  to  be  by  lead- 
ing questions,  or  to  assume  the  form  of  a  cros8«examination. 

It  is  almost  a  matter  of  right  for  a  party  to  have  a  witness  go  out  of  Court  while  a  legal  argu- 
ment is  going  on  as  to  his  evidence. 

if  a  witness  called  to  prove  the  handwriting  of  a  paper  say  that  be  believes  it  to  be  of  the  hand- 
writing of  the  defendant  from  its  contents,  and  from  other  circumstances,  he  may  be  asked  what 
those  circumstances  are. 

A  reporter  to  a  newspaper,  who  is  called  as  a  witness,  cannot  be  asked  in  cross-examination 
whether  in  articles  which  he  has  written  in  that  newspaper  he  has  not  called  the  opposite  party  by 
nicknames,  as  that  is  a  part  of  the  contents  of  the  articles. 

If  by  a  private  act  of  Parliament  certain  church  trustees  are  to  enter  their  proceedings  in  a  book 
which  is  made  evidence,  and  by  the  same  act  persons  aggrieved  by  the  rates  are  to  appeal  to  the 
trustees,  appeals  not  being  required  by  the  act  to  be  in  writing,  parol  evidence  may  be  given  that 
parties  did  in  fact  appeal,  but  not  of  what  the  trustees  did  on  those  appeals,  as  that  should  be 
proved  by  the  book. 

If  two  defendanu  be  indicted  for  a  conspiracy  and  for  a  libel,  and  at  the  close  of  the  case  for  the 
prosecution  there  be  evidence  against  both  as  to  the  conspiracy,  but  no  evidence  against  one  of 
them  as  to  the  libel,  the  Judge  will  put  the  prosecutor  to  elect  which  charge  he  will  go  upon  before 
the  defendant's  counsel  enter  on  the  defence. 

Proof  that  a  person  has  acted  as  a  public  officer  on  one  occasion,  before  the  occasion  in  ques- 
tion, is  evidence  to  go  to  the  Jury  that  he  is  such  officer. 
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1837.  November,  6  Will.  4,  according  to  an  act  of  parliament 
passed,  56  Geo.  S,  for  building  a  new  church  at  St. 
Pancras,  and  an  act  passed  2  Geo.  4,  for  enlarging  the 
powers  given  by  the  former  act,  and  that  on  the  8th  of 
October,  7  Will.  4,  a  warrant  (which  was  recited)  was 
granted  by  Sir  C.  Forbes,  a  magistrate,  to  Richard  Bond, 
directing  him  (inter  alia)  to  levy  the  amount  of  the  rate  on 
certain  persons,  two  of  whom  were  J.  and  B.  Engall ;  it 
then  recited  other  warrants,  granted  by  A.  Smith,  Esq. 
and  directed  to  R.  Bond,  directing  him  to  levy  the  rate 
on  the  defendants,  and  that  R.  Bond  had  taken  the  goods 
of  Messrs.  Engall  and  Mr.  Murphy.  It  then  charged, 
that  the  defendants  on  the  26th  of  October,  7  Will.  4, 
conspired  to  deter  R.  Bond  from  the  performance  of  his 
duty  under  these  warrants,  and  to  obstruct  him  in  the 
execution  of  the  same,  and  to  hinder  him  from  selling  the 
goods  so  seized.  It  then  stated  as  overt  acts  of  the  con- 
spiracy, that  the  defendants  published  a  libel  (which  was 
set  out)  and  incited  divers  persons  to  assemble  near  the 
house  of  R.  Bond,  for  the  purpose  of  abusing  and  intimi- 
dating him,  and  that  one  hundred  persons  did  so  assemble. 

Second  count,  that  the  defendants  conspired  to  prevent 
the  levying  of  **  the  said  rate,*'  and  by  collecting  riotous 
assemblies  of  persons  near  the  house  of  R.  Bond,  and  by 
directing  the  hatred  of  his  Majesty's  subjects  against  R.  B. 
to  intimidate  him,  and  to  deter  him  from  executing  the 
said  warrants,  and  from  the  performance  of  his  duty. 

Third  count,  that  warrants  had  been  granted  as  in  the 
first  count  mentioned,  and  were  held  by  R.  B.,  and  that 
the  defendants  conspired  to  obstruct  R.  B.  in  the  execu- 
tion of  the  said  warrants,  and  to  hinder  and  prevent  him 
from  executing  the  same. 

Fourth  count,  for  a  conspiracy,  by  means  of  riotous  as- 
semblies and  meetings,  and  other  unlawful  means  to  annoy 
R.  B.,  and  to  disturb  him  in  the  possession  of  his  house 
and  shop. 

Fifth  count,  for  a  conspiracy  to  attempt  to  annoy,  dis- 
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turb,  and  injure  R.  B.  in  the  possession  of  his  dwelling-         1837. 
house.     This  count  stated  as  an  overt  actj  that  the  de- 
fendants did  excite  a  number  of  persons  to  assemble  near 
the  house,  and  annoy  R.  B.,  and  that  they  did  so. 

Sixth  count,  for  inciting  a  number  of  persons  to  assem- 
ble near  the  dwelling  house  of  R.  B.  and  annoy  him,  and 
that  they  did  so. 

Seventh  count,  for  a  riot. — Eighth  count,  for  a  libel. 

Ninth  count,  that  before  the  committing  of  the  oflTence 
in  this  count  mentioned,  a  rate  commonly  called  a  church 
rate  had  been  duly  made,  for  the  purposes  mentioned  in 
the  said  acts  of  parliament,  and  that  R.  B.  was  a  constable, 
and  carried  on  the  business  of  a  broker,  and  had  been 
usually  employed  by  the  trustees  for  carrying  the  said 
acts  into  execution,  to  make  distresses  on  persons  who 
refused  or  neglected  to  pay  the  said  rate,  and  that  the 
defendants  conspired  to  prevent  the  lawful  collection  of  the 
said  rate,  and  to  intimidate  and  disturb  R.  B.  in  the  per- 
formance of  his  duty.  This  count  charged  the  same  overt 
acts  as  the  first  count. 

Tenth  count.  That  a  rate  had  been  duly  made,  as  in 
the  first  count  mentioned,  and  that  the  defendants  con- 
spired to  obstruct  the  lawful  collection  of  it,  and  by  intimi- 
dation to  deter  as  well  the  justices  of  Middlesex  from 
granting  warrants  for  the  levying  of  the  said  rate,  as  per- 
sons to  whom  such  warrants  were  granted,  from  executing 
the  same. 

Eleventh  count,  that  R.  B.  carried  on  the  trade  and 
business  of  a  cabinet-maker,  appraiser  and  broker,  and 
occupied  a  messuage,  shop,  and  premises,  and  that  the  de- 
fendants conspired  ''  by  divers  undue  violent  and  unlaw- 
ful means,'*  to  injure  and  aggrieve  him  in  the  way  of  his 
trade  and  business,  and  to  prevent  him  from  peaceably 
carrying  on  the  same,  and  to  annoy  him  in  the  peaceable 
possession  of  his  messuage,  shop,  and  premises. 

Plea,  not  guilty. 


Reoxna 
Murphy. 
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1837.  It  was  opened  by  Thesiger^  for  the  prosecution,  that  by 

the  two  private  acts  of  parliament^  56  Geo.  3>  c.  xxxix,  and 
1  &  S  Geo.  4,  c.  xxiv,  certain  trustees  were  empowered  to 
raise  money  (inter  alia)  for  the  building  of  a  new  church 
in  the  parish  of  St.  Pancras,  and  that  they,  on  the  ISth  of 
November,  1835,  made  a  church-rate  under  the  provisions 
of  those  acts  of  psrliament,  which  the  defendants  conspired 
to  resist  the  payment  of,  and  also  conspired  to  annoy  and 
harass  a  broker  named  Richard  Bond,  to  whom  the 
warrants  to  distrain  for  the  rate  were  directed ;  and  that 
at  a  meeting  held  at  the  Riding  School,  in  Bidborough 
Street,  on  the  7th  of  November,  1836,  the  defendants  in- 
cited persons  to  resist  payment  of  church-rates,  and  to 
annoy  Mr.  Bond,  which  they  did;  and  that  the  defendants 
also,  on  the  26th  and  g7th  of  October,  1836,  had  pub- 
lished handbills,  in  which  Mr.  Bond  was  pointed  out  to 
the  dislike  of  the  parishioners ;  and  that  on  Mr.  Bond 
being  insulted  on  the  subject  of  seizing  for  church-rates, 
by  a  person  named  Wall,  in  Tottenham  Court  Road,  on 
the  S7th  of  October,  for  which  Wall  was  taken  before  a 
magistrate  on  the  3rd  of  November,  the  defendants  both 
also  attended  before  the  magistrate,  Mr.  Douglas  becom- 
ing Wall's  bail,  and  Mr.  Murphy  assisting  him  in  his 
defence. 

The  rate  wAs  produced.  The  commencement  of  it  was 
in  the  following  form : — 

''  St.  Pancras,  Middlesex. — A  rate  or  assessment  of  4d. 
in  the  pound,  made  and  assessed  the  11th  day  of  June, 
1835,  by  the  trustees  named  and  appointed  by,  and  acting 
under  and  by  virtue  of  an  act  of  parliament,  made  and 
passed  in  the  56th  year  of  the  reign  of  King  George  the 
3rd,  intituled  [setting  out  the  title  of  the  stat.  56  Geo.  3, 
c.  xxxix,]  and  another  act  made  and  passed  in  the  1st  and 
2nd  year  of  the  reign  of  King  George  the  4th  intituled, 
[setting  out  the  title  of  the  stat.  1  &  2  Geo.  4,  c.  xxiv,] 
which  said  rate  or  assessment  was  made  and  assessed  at  a 
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tneeting  of  the  said  trustees,  (specially  convened  for  that 
purpose),  held  at  No.  4,  Gordon  Street,  Gordon  Square, 
and  being  within  the  same  parish,  and  the  same  is  to  be 
collected  forthwith."  Here  followed  the  signatures  of 
seven  of  the  church  trustees,  and  the  rating  of  the  dif- 
ferent persons,  each  of  which  was  in  form  like  the  fol- 
lowing : — 

"Eliza  Walford,  SO,  William  Street,      -      1 1*.  8d." 

It  was  proved  by  Mr.  Boddy,  that  the  rate  was  agreed 
to  at  a  meeting  of  trustees  held  on  the  11th  of  June, 
1835,  when  it  was  written  in  a  book,  but  that  the  rate  was 
not  signed  till  the  ISth  of  November.  This  witness  stated 
that  he  had  seen  each  of  the  trustees  who  had  signed  the 
rate  acting  as  such  on  one  occasion  at  least,  before  the 
signing  of  this  rate,  but  he  could  not  state  whether  any  of 
the  seven  trustees  who  signed  the  rate  were  present  at 
the  meeting  on  the  11th  of  June,  at  which  it  was  made. 

The  warrants  of  distress  were  put  in ;  they  were  in  the 
form  given  by  the  stat.  1  &  S  Geo.  4,  c.  xxiv,  s.  46  (a),  and 
stated  that  "  the  undermentioned  persons  "  had  refused  or 
neglected  to  pay  the  sums  set  against  their  names,  and  at 
the  end  was  a  list  of  names  and  sums,  but  in  no  instance  was 
it  stated  whether  the  party  was  charged  as  landlord  or'as 
occupier. 

Bompas,  Serjt.,  for  the  defendant  Douglas,  proposed 
to  ask  Mr.  Boddy  whether  any  one  had  appealed  to  the 
church  trustees  against  this  rate,  under  sect.  81  of  the 
local  act  56  Geo.  S,  c.  xxxix,  and  what  had  been  done  by 
the  trustees  on  such  appeals. 

(a)  We  have  not  set  forth  the     Queen's  Bench,  British  Museum, 
sections  of  the  two  local  acts,  as      Lincoln's  Inn,  &c. ;  and  the  re- 
they  can  be  referred  to  in  the  col-  •  port  is  quite  intelligible  without 
lections  of  local  and  personal  acts      them, 
in  the  libraries  of  the  Court  of 

VOL.  VIII.  X  N.  P. 
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1637*  CoLBRTDOB,  J, — ^You  may  ask  as  to  the  appeals,  as  the 

81st  section,  which  gives  the  appeal^  empowers  any  person 
aggrieved  by  any  rate  to  *' appeal  and  complain  thereof* 
to  the  trustees  at  one  of  their  meetings,  provided  that  such 
appeal  shall  be  made  within  four  calendar  months ;  and 
that  section  does  not  require  the  appeal  to  be  in  writing : 
but  I  think  you  cannot  ask  what  the  trustees  did,  as  all 
acts  and  proceedings  of  the  trustees  are,  by  the  16th  sec- 
tion of  the  same  act,  to  be  entered  in  a  book,  and  the  en- 
tries are  to  be  allowed  to  be  read  in  evidence  in  all  cases 
''  touching  any  thing  in  pursuance  of  this  act,  or  in  any- 
wise relating  thereto.'* 

Bompas,  Seijt,  examined  as  to  the  appeals,  and  as  to 
what  the  appellants  stated  orally  to  the  church  trustees  as 
the  grounds  of  the  appeals. 

It  was  proved  by  Mr.  Bond  that  he  was  in  Tottenham 
Court  Road  on  the  27th  of  October,  and  that  a  person 
named  Wall  said  something  to  him  as  to  his  acting  as 
broker  to  seize  for  church-rates* 

Bompas,  Serjt.— I  must  object  to  what  Mr.  Wall  said 
in  the  absence  of  the  defendants.  If  this  were  a  charge 
of  conspiracy  to  murder,  would  the  fact  of  the  murder  by 
a  person  unconnected  with  the  defendants  be  evidence  ? 

Thenger. — We  say  that  the  defendants  conspired  to 
bring  Mr.  Bond  into  disgrace  and  contempt.  Now,  if  we 
satisfy  the  jury  that  this  was  a  necessary  consequence  of 
the  instigation  of  the  defendants,  it  is  evidence. 

CoLBRiDOB,  J. — There  are  two  general  observations 
which  I  ought  to  make.  The  first  observation  is,  that 
from  the  nature  of  this  charge  the  evidence  must  necessa- 
rily grow  up  as  the  case  proceeds.  The  acts  of  the  one 
party  must  be  given  in  evidence,  and  then  the  acts  of  the 
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other^  and  it  may  then  be  shewn  that  tliose  acts  fully  prove 
a  conspiracy  between  them.  The  other  observation  is, 
that  my  brother  Bompas  confounds  what  is  evidence  to 
be  heard  with  what  is  evidence  to  convict.  It  has  been 
opened  that  these  two  defendants  instigated  a  general 
resistance  to  church-rates^  and  that  they  published  hand- 
bills on  the  26lh  and  S7th  of  October,  and  this  was  on  the 
evening  of  theSTth;  these  hand  bills,  too,  were  calculated 
to  cause  that  which  took  place,  and,  added  to  this,  we  find 
that  when  the  party  is  brought  before  the  magistrates  one 
of  the  defendants  assisted  him  in  his  defence,  and  the 
other  became  his  bail.  I  cannot  say  that  there  is  no  evi- 
dence that  this  act  was  instigated  by  the  defendants. 

It  was  proved  that  this  person  named  Wall  had  pointed 
eat  Bond  as  the  broker  who  distrained  for  church-rates. 

It  was  also  proved  by  Mr.  Keating,  a  reporter  for  the 
Times  newspaper,  that  he,  on  the  7th  of  November,  at- 
tended a  meeting  on  the  subject  of  church-rates,  at  which 
both  the  defendants  were  present,  and  that  Mr.  Murphy 
informed  the  meeting  that  he  had  been  distrained  on  for 
ehurchH*ates,  and  that  Mr.  Bond,  who  had  taken  his  goods, 
ought  to  be  pointed  out  to  the  people,  who  should  say  '^  That 
is  the  man;"  and  should  pile  up  bones  before  his  door,  to 
show  that  stolen  goods  were  there.  This  witness  further 
said,  that  Mr.  Murphy  then  stated  Mr.  Bond's  address, 
and  that  Mr.  Douglas  also  addressed  the  meeting,  and 
mentioned  Mr.  Bond's  name. 

It  appeared  from  the  evidence  of  Mr.  Brooke,  a  re- 
porter for  the  Morning  Herald  newspaper,  that  he  was 
present  at  the  same  meeting,  and  heard  Mr.  Murphy  say  to 
the  persons  assembled,  that  if  a  meeting  as  large  as  that 
were  to  assemble  before  Bond's  door  it  would  be  a  good 
lark.  In  his  cross-examination  this  witness  said  that  he 
had  written  articles  in  the  Morning  Herald  newspaper  on 
the  subject  of  the  St.  Pancras  vestry. 

x2 
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Bompas,  Serjt. — Have  you  not  in  those  articles  called 
the  defendants  nicknames. 

CoLERiDGEj  J. — ^That  is  a  part  of  the  contents  of  the 
articles. 

Bompas,  Serjt — I  wish  to  try  the  witness's  credit,  and 
I  apprehend  that  without  giving  the  articles  in  evidence 
I  may  ask  if  the  witness  has  not  used  nicknames,  in  the 
same  way  as  on  the  voire  dire. 

Coleridge,  J. — I  am  clearly  of  opinion  that  it  is  not 
evidence.  The  distinction  of  the  voire  dire  is  perfectly 
well  known.  You  Can  there  give  the  entire  contents  of  a 
paper  in  evidence,  but  in  other  cases  you  not  only  cannot 
give  the  contents  of  the  whole  paper  in  evidence,  but  can- 
not give  any  part. 

The  question  was  withdrawn. 

It  was  proposed  on  the  part  of  the  prosecution  to  show 
that  a  number  of  persons  went  from  the  meeting  on  the 
7th  of  November  to  the  front  of  Mr.  Bond's  house,  and 
there  made  a  noise  and  disturbance. 

Bompas f  Serjt. — I  submit,  that  as  neither  of  the  de- 
fendants was  present,  the  acts  of  these  other  persons  can* 
not  be  given  in  evidence. 

Coleridge,  J, — The  question  is,  whether  these  persons 
went  in  front  of  Mr.  Bond*s  house  in  pursuance  of  a  con- 
spiracy  of  the  defendants  to  disturb  Mr.  Bond ;  and  we 
find  that  one  of  the  defendants  instigates  them  to  do  so  in 
direct  terms,  and  the  other  is  present  speaking,  and  using 
Bond's  name.     I  cannot  reject  it. 

The  evidence  was  given. 
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It  was  proposed  to  give  evidence  of  what  was  said  by 
a  person  named  Aldous,  when  he  was  distrained  on  for 
church-rates  by  Mr.  Bond,  a  few  days  after  the  meeting 
of  the  7th  of  November,  at  which  Mr.  Aldous  was  proved 
to  have  been  present. 

Coleridge,  J. — ^I  think  it  is  not  evidence. 

The  evidence  was  not  given. 

It  was  also  proposed  to  prove  what  Mr.  Parratt  said 
when  he  was  distrained  upon  by  Bond  for  church  rates, 
on  the  14th  of  December ;  it  being  shewn,  to  connect  Mr. 
Parratt  with  the  defendants,  that  he  was  the  joint  bail  of 
Wall  with  Mr.  Douglas,  and  that,  on  being  distrained  on, 
he  (Mr.  Parratt)  sent  to  inform  Mr.  Douglas,  who  returned 
for  answer  that  Mr.  Parratt  must  do  as  well  as  he  could 
till  he  (Mr.  D.)  could  come,  and  that  he  would  come 
soon. 

Coleridge,  J. — I  think  this  was  too  far  off  in  point  of 
time  to  be  put  as  an  act  in  pursuance  of  the  alleged  con- 
spiracy. 

The  evidence  was  not  given. 

In  his  cross-examination  Mr.  Bond  stated  that  he  in- 
formed the  parties  distrained  on  where  their  goods  were, 
by  giving  them  written  notices  of  distress. 

Bompas,  Serjt. — I  submit  that  to  prove  a  distress  the 
notice  of  distress  must  be  put  in. 

Coleridge,  J. — Mr.  Bond  had  a  warrant  to  distrain, 
which  has  been  put  in,  and  he  may  certainly  say,  *^  Under 
that  warrant  I  distrained  such  and  such  goods.** 
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Bompas,  Serjt. — ^I  submit  that  the  notice  of  distress  is 
the  proper  evidence. 

Coleridge^  J. — There  I  differ  with  you.  The  fact  of 
the  distress  may  be  proved  orally.  The  notice  is  given 
after  the  making  of  the  distress,  for  a  very  different  pur- 
pose. 

The  evidence  was  given. 

To  shew  that  the  defendants  had  caused  placards  and 
band-bills  on  the  subject  of  church-rates  to  he  printed,  Mr. 
Last,  a  printer,  was  called.  He  stated  that  he  had  printed 
a  band-bill  headed  ^'  More  seizures  for  church-rates,"  but 
had  lost  the  manuscript.  The  answers  of  this  witness  as 
to  his  belief  of  the  handwriting  of  the  manuscript  evi- 
dently shewed  that  he  was  a  very  reluctant  witness,  and 
the  different  questions  were  put  to  him  by  Thesiger  for 
the  prosecution  very  much  in  the  manner  of  a  cross-exa- 
mination. 

Bompas,  Serjt. — 1  submit  that  questions  in  an  examina- 
tion in  chief  should  not  be  put  in  a  way  to  discredit  the 
witness.  Your  Lordship  will,  I  am  sure,  not  allow  it  in  a 
criminal  case.  In  a  civil  case  it  might,  perhaps,  be  other- 
wise. 

Coleridge,  J. — The  rules  of  evidence  are  exactly  the 
same  in  civil  and  in  criminal  cases,  and  in  both  it  is  in  the 
discretion  of  the  Judge  how  far  he  will  allow  the  exami- 
nation in  chief  of  a  witness  to  be  by  leading  questions,  or 
in  other  words,  how  far  it  shall  assume  the  form  of  a  crosa- 
examination. 

The  witness  stated  that  he  thought  the  manuscript  was 
Mr.  Murphy's,  from  the  contents  and  from  other  circum- 
stances. 
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BompaSf  Serjt.,  objected  to  the  question. 

Thesiger. — I  wish  that  this  witness  should  leave  the 
Court  while  any  legal  argument  is  going  on  respecting  his 
evidence. 

Bampas,  Serjt. — I  apprehend  that  the  other  side  have 
no  right  to  order  a  witness  out  of  Court. 

Coleridge^  J. — It  is  almost  a  right  for  the  opposite 
party  to  have  a  witness  out  of  Court  while  h  discussion  is 
going  on  as  to  his  evidence. 

The  witness  left  the  Court,  and  Bompas^  Serjt,  objected 
that  the  circumstances  from  which  he  inferred  that  the 
manuscript  was  Mr.  Murphy's  could  not  be  inquired  into* 

Coleridge,  J. — I  think  they  may,  as  the  question  ad- 
mits of  a  legal  answer. 

The  witness  being  recalled  into  Court,  stated  that  the 
circumstance  he  alluded  to  was  the  fact  that  Mr.  Murphy 
had  been  distrained^  which  Coleridge^  J.,  thought  insuf- 
ficient to  found  a  belief  on.  This  witness  further  proved 
that  he  printed  another  hand-bill  signed  by  Mr.  Murphy, 
and  addressed  to  the  parishioners  of  St.  Pancras,  respect- 
ing the  seizure  of  his  goods  for  church-rates,  the  printing 
of  which  was  paid  for  by-  Mr.  Douglas,  and  that  Mr. 
Douglas  either  ordered,  gave  away,  or  paid  for  the  whole 
of  the  bills  which  he  (Mr.  Last)  printed  on  the  subject  of 
church-rates,  (printed  copies  of  which,  and  the  manuscripts 
of  all  except  the  lost  one,  were  put  in.) 

Bompas,  Serjt. — Does  your  Lordship  think  that  in  this 
criminal  prosecution  Mr.  Thesiger  is  entitled  to  put  lead- 
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ing  questions  to  this  witness  (Mr.  Last)  in  so  vehement  a 
manner  ? 

RBOIHiL 
V, 

MuRPBT.  TAesiger. — My  Lord  has  decided  that  there  is  no  dif- 

ference between  a  civil  and  a  criminal  case. 

Bampas,  Serjt — The  discretion  may  be  different. 

CoLERiDGBy  J. — ^My  opinion  is  that  this  witness  has 
conducted  himself  in  such  a  way  that  Mr.  TAesiger  is  en- 
titled to  cross-examine  him. 

The  examination  was  continued  exactly  as  a  cross- 
examination. 

It  was  proved  by  the  shop-boy  of  Mr.  Parratt  that  his 
master  asked  Mr.  Douglas  for  some  of  the  hand- bills,  and 
that  this  witness  accompanied  Mr.  Douglas  to  Mr.  Last's, 
and  in  the  presence  of  Mr.  Douglas  received  some  of  each 
of  the  bills. 

Clarisan,  for  the  prosecution. — Were  the  bills  you  re- 
ceived exactly  similar  to  those  already  produced. 

Bompcu,  Serjt — I  submit  that  the  identical  bills  which 
the  witness  received  must  be  produced. 

CoLBRiDGE,  J. — He  may  be  asked  if  they  were  similar 
bills  to  those  already  in  evidence. 

The  witness  stated  they  were  so. 

At  the  close  of  the  case  for  the  prosecution  no  evidence 
had  been  given  to  connect  Mr.  Murphy  with  the  hand-bill 
which  was  charged  in  the  indictment  as  a  libel,  and  of 
which  Mr.  Last  had  lost  the  manuscript. 

Bompas,  Seijt.,  submitted  that  as  there  was  no  evidence 
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to  affect  Mr.  Murphy  as  to  the  libeli  the  counsel  for  the 
prosecution  should  elect  either  to  go  on  with  the  case  as  to 
both  defendants  upon  the  counts  for  the  conspiracy!  and 
abandon  the  charge  of  libel;  or  else  go  on  with  the  case 
as  to  the  libel  against  Mr.  Douglas  aIone«  abandoning  the 
charge  of  conspiracy. 

Coleridge,  J. — It  is  more  fair  that  they  should  elect. 

Thenger. — I  will  go  on  the  conspiracy. 

BompaSf  Serjt. — Several  of  the  counts  of  this  indict- 
ment are  founded  upon  the  rate  and  the  warrant,  and  I 
have  several  objections  to  both.  First,  I  submit  that  the 
rate  is  not  shewn  to  be  valid.  By  the  statute  56  Geo.  3, 
c.  xxzix,  s.  67,  the  church  trustees  are  to  make  rates,  and 
by  section  14  seven  trustees  at  a  meeting  may  act.  Now 
this  rate  purports  to  be  made  on  the  11th  of  June,  but  is 
not  signed  till  the  12th  of  November,  and  it  is  not  shewn 
that  any  one  of  the  trustees  who  signed  it  on  the  12th 
of  November  was  present  on  the  11th  of  June.  Second, 
I  submit  that  the  warrant  is  bad,  as  it  does  not  state  whe- 
ther the  parties  are  charged  as  owners  or  occupiers,  which, 
I  submit,  is  necessary  according  to  the  form  of  warrant 
given  in  the  46th  section  of  the  statute  1  &  2  Geo.  4, 
c.  xxiv.  Third,  I  submit  also  that  if  the  warrant  is  good 
in  point  of  form,  it  should  be  proved  by  evidence,  (it  not 
being  averred  in  the  warrant)  that  all  necessary  steps  were 
taken  to  give  the  justices  jurisdiction ;  and  by  the  2Sth  sec- 
tion of  the  statute  1  &  2  Geo.  4,  c.  xxiv,  it  is  enacted  that 
before  a  warrant  of  distress  can  issue  for  these  rates, 
there  must  be  a  demand  on  the  premises  and  personal  ser- 
vice of  the  summons,  and  oath  of  the  demand  made  before 
the  justice,  which  is  not  proved  here.  Fourth,  I  submit, 
also,  that  proof  of  each  of  these  persons  who  signed  the 
rate  having  acted  as  trustee  once  before  the  signing  of  this 
rate,  is  not  sufficient  proof  of  their  being  trustees. 
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CoLBRiBOBi  J. — These  objections  only  go  to  some  of  the 
counts  of  the  indictment,  which  I  cannot,  at  present,  pro* 
nounce  to  be  bad  od  any  of  these  grounds.  With  regard 
to  the  last  objection,  these  trustees  are  public  officers. 
They  all  acted  as  such  before  the  signing  of  this  rate,  and 
I  cannot  say  that  there  is  no  evidence  that  they  are  trustees. 
If  the  proof  of  their  once  acting  is  not  enough,  would 
proof  of  ten  times  be  so  ?  Where  is  the  line  to  be  drawn  ? 
I  think  it  is  evidence  to  go  to  the  jury  that  they  were 
trustees. 

Bompas,  Serjt,  addressed  the  jury  for  the  defendant 
Douglas. 

The  defendant  Murphy  in  person  addressed  the  jury. 

CoLBBiDOE,  J.,  (in  summing  up). — You  have  been  pro- 
perly told  that  this  being  a  charge  of  conspiracy,  if  you 
are  of  opinion  that  the  acts,  though  done,  were  done  with- 
out common  concert  and  design  between  these  two  parties, 
the  present  charge  cannot  be  supported.  On  the  other 
hand,  I  am  bound  to  tell  you,  that  although  the  common 
design  is  the  root  of  the  charge,  it  is  not  necessary  to  prove 
that  these  two  parties  came  together  and  actually  agreed 
in  terms  to  have  this  common  design,  and  to  pursue  it  by 
common  means,  and  so  to  carry  it  into  execution.  This  is 
not  necessary,  because  in  many  cases  of  the  most  clearly 
established  conspiracies  there  are  no  means  of  proving  any 
such  thing,  and  neither  law  nor  common  sense  requires 
that  it  should  be  proved.  If  you  find  that  these  two  per- 
sons pursued  by  their  acts  the  same  object,  often  by  the 
same  means,  one  performing  one  part  of  an  act,  and  the 
other  another  part  of  the  same  act,  so  as  to  complete  it, 
with  a  view  to  the  attainment  of  the  object  which  they 
were  pursuing,  you  will  b^  at  liberty  to  draw  the  conclu*- 
sion  that  they  have  been  engaged  in  a  conspiracy  to  effect 
that  object.    The  question  you  have  to  ask  yourselves  is. 


Murphy. 
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"  Had  they  this  common  design^  and  did  they  pursue  it         1837. 
by  these  common  means — the  design  being  unlawful?  '*    I  ^ 

ought  also  to  tell  you  that  by  finding  the  defendants  guilty 
you  will  not  (as  has  been  said)  affect  the  right  of  petition- 
ing. It  is  not  wrongful  to  assemble  in  a  public  meeting 
to  petition  parliament  against  that  which  is  alleged  to  be  a 
public  grievance^  neither  is  it  unlawful  to  refuse  payment 
of  the  church-rate  in  money,  and  to  leave  the  collector  to 
obtain  payment  by  taking  the  goods  of  the  party,  as  is 
constantly  done  in  the  case  of  the  Quakers ;  but  it  is  un- 
lawful, by  means  like  those  charged  in  this  indictment,  to 
prevent  these  rates  being  levied  on  the  goods  of  the  party. 
It  is  not  necessary  that  it  should  be  proved  that  these  de- 
fendants met  to  concoct  this  scheme,  nor  is  it  necessary 
that  they  should  have  originated  it.  If  a  conspiracy  be 
already  formed,  and  a  person  joins  it  afterwards,  he  is 
equally  guilty.  You  are  to  say  whether,  from  the  acts 
that  have  been  proved,  you  are  satisfied  that  these  defend- 
ants were  acting  in  concert  in  this  matter.  If  you  are 
satisfied  that  there  was  concert  between  them,  I  am  bound 
to  say,  that  being  convinced  of  the  conspiracy,  it  is  not 
necessary  that  you  should  find  both  Mr.  Murphy  and 
Mr.  Douglas  doing  each  particular  act,  as,  after  the  fact 
of  a  conspiracy  is  once  established  in  your  minds,  what- 
ever is  either  said  or  done  by  either  of  the  defendants  in 
pursuance  of  the  common  design,  is,  both  in  law  and  in 
conunon  sense,  to  be  considered  as  the  act  of  both.  A 
good  many  observations  were  made  as  to  the  exercise  of 
my  discretion  with  regard  to  the  examination  of  Mr.  Last, 
and  it  is  put  on  the  part  of  the  defendants  that  if  this  wit- 
ness is  unworthy  of  credit  you  ought  not  to  act  on  his  tes- 
timony. Now,  you  must  know,  as  matter  of  common  sense, 
that  a  witness  is  often  very  unwilling  to  tell  the  truth ;  and 
if  such  a  witness  is  at  last  induced,  by  the  fear  of  punish- 
ment either  here  or  hereafter,  to  make  a  statement,  I  will 
even  say  terrified  into  it,  it  will  be  for  you  to  consider 
whether  the  statement  he  so  makes  be  really  the  truth 
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which  he  is  obliged  to  tell,  or  whether  it  is  a  false  tale. 
You  must  satisfy  yourselves  that  in  this  case  the  acts  of 
the  defendants  arose  from  previous  concert  and  conspiracyi 
or  you  should  not  convict  them. 

Verdict— Guilty  of  conspiracy. 

Thesiger,  Sir  W.  FoUeii,  and  Clarkson,  for  the  pro- 
secution. 

Bompast  Serjt.,  and  Thomas  for  the  defendant  Douglas. 

The  defendant  Murphy  in  person. 

lAiiormei—Scadding^  and  Joemy.] 


In  the  ensuing  term  Bompas,  Seijt,  applied  for  a  new 
trial  on  four  grounds : — Ist,  That  the  rate  was  bad,  it  not 
being  shown  that  the  seven  trustees  who  signed  the  rate 
on  the  13th  of  November  were  the  same  who  were  pre- 
sent at  the  making  of  it  on  the  11th  of  June.  Snd,  That 
the  warrants  were  bad,  as  not  stating  whether  the  parties 
to  be  distrained  on  were  charged  as  landlords  or  occupiers. 
3rd,  That  it  was  neither  shown  by  evidence,  nor  stated  in 
the  warrants,  that  there  had  been  a  demand  of  the  rate  on 
the  premises,  and  a  personal  service  of  the  summons,  so 
as  to  give  the  magistrates  jurisdiction  to  issue  the  war- 
rants ;  and  4th,  That  evidence  of  the  acts  of  Wall  in 
Tottenham  Court  Road  was  not  receivable  against  the 
defendants. 

The  defendant  Murphy  also  applied  for  a  new  trial  on 
aflSdavits. 

The  Court  refused  a  rule  on  the  aflSdavits,  but  granted 
a  rule  to  shew  cause  on  the  four  grounds  above  stated. 
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Adjourned  Sittings  in  London  after  Michaelmas  Term, 

1837. 

BEFORE   LORD   DENMAN,   C.  J. 


Myers  v.  Goodchild* 

JdALSE  imprisonment. — ^Tbe  declaration,  which  con-  AdecUnUon 
sisted  of  one  count,  stated,  that  the  defendant  assaulted  o^^o^ewm^^ 
the  plaintiff,  and  dragged  him  into  a  certain  dwelling-  •tatcdanim- 

r  '  &&  o     prisonmentof 

house,  and  there  imprisoned  him,  and  forced  him  to  go  the  plaintiff  at  a 

from  thence  in  custody  along  a  public  street  to  a  certain  gtatioii-hoiiae, 

station-house,  and  there  imprisoned  him,  and  compelled  *^^**  "xhe"' 

him  to  go  as  a  prisoner  and  iii  custody  along  certain  pub-  on*y  impnwn- 

he  streets,  to  be  examined  before  John  Garford,  Esq.,  by  shop.  The  jury 

whom  he  was  discharged.  irmilr%n'd 

Plea— Not  guilty.  "*'  f  ^'^  ^l!l'^ 

®        ''  Justice  would 

not  order  the 

It  was  proved  on  the  part  of  the  plaintiff,  that  the  de-  verd»ct  to  be 

entered  as  to 

fendant  laid  hold  of  the  plaintiff,  and  pulled  him  into  a  part  of  the 
baker's  shop,  supposing  that  he  was  connected  with  a  pUintiff,  and  aB 
person  who  had  passed  bad  money ;  but  it  appeared  from  fo/the'defend- 
the  evidence  of  the  defendant's  witnesses,  that  though  the  ant. 
plaintiff  went  to  the  station-house,  and  afterwards  before 
the  magistrate,  that  he  was  not  then  in  custody. 

The  Jury  found  a  verdict  for  the  plaintiff. 

Butt,  for  the  defendant,  asked  to  have  the  verdict 
entered  so  as  to  negative  all  the  imprisonments,  except 
the  first. 


Humfrey  for  the  plaintiff. — It  is  all  one  count. 

J3tt//.— Still  I  submit  that  I  am  entitled  to  have  so  much 
of  the  issue  on  that  count  found  for  me  as  is  disproved. 
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Lord  Denman,  C.  J. — It  is  not  usual  to  go  to  such 
nicety. 

The  verdict  was  entered  generally  for  the  plaintiff. 

Humfrey  for  the  plaintiff. 

Butt  and  Keating  for  the  defendant. 

[Attoniieft<-5.  Tata^  and  Jauiingt  ^  T.] 


Bee.  7th. 

The  clerks  of  a 
plaintiff's  attor- 
ney, on  entering 
and  bringing  in 
their  record  on 
the  21st  of 
NoTcmber, 
were  told  (as 
thej  under- 
stood) that  the 
adjoumnient 
day  in  London 
would  be 
December  8th. 
It  was  in  fact 
December  6th, 
but  it  was  not 
fixed  till  after 
the  end  of 
Michaelmas 
Term.    The 
plaintiff  was 
nonsuited  on 
December  7tb, 
no  one  appear- 
ing for  him, 
and  the  Lord 
Chief  Justice 
would  not  order 
the  cause  to  be 
restored,  as  the 
parties  should 
not  have  been 
satisfied  with 
Information  ob- 
tained at  so 
early  a  period. 


Hall  v.  Milligan. 

X  HIS  case  being  called  on,  (Dec.  Tth),  there  was  a  non- 
suit, no  one  appearing  on  the  part  of  the  plaintiff. 

On  the  next  day,  an  application  was  made  to  the  Lord 
Chief  Justice  on  summons,  that  the  cause  should  be 
restored ;  and  in  support  of  that  application,  the  aflSdavits 
of  the  managing  clerk  of  the  plaintiff's  attorney,  and  of 
his  articled  clerk,  were  produced,  stating  that  they  had 
been  informed  at  the  office,  on  entering  and  bringing  in 
the  record  on  the  Slst  of  November,  that  the  adjournment 
day  would  be  on  the  8th  of  December,  and  that  in  eonse* 
quence  they  were  not  at  Guildhall  on  the  6th  or  7th. 

The  adjournment  day  was  fixed  on  November  27th,  for 
December  6th. 

Lord  Djsnman,  C.  J.,  dismissed  the  summons,  observing, 
that  the  parties  should  not  have  been  satisfied  with  infor- 
mation obtained  at  so  early  a  period,  and  that  probably 
the  clerks  of  the  plaintiff's  attorney  had  misunderstood 
the  information  they  received  at  the  office. 

Order  refused,  (a). 
[Attomies — Becke  and  EdwardtJ] 


(a)  Michaelmas  Term  ended  Sa- 
turday, Nov.  25,  and  the  ntting  day 
after  term  in  London  waa  Tnesday, 
Nov.  28;  and  as  no  actual  ad- 
journment  could  take  place  be- 


fore that  day,  any  information, 
preriouB  to  that  time,  could  only 
have  applied  to  an  intended  adr 
joumment  day. 
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Dbw  and  Another  r.  Katz.  jp^  ^^^ 

•JJEBT  for  goods  sold^  work  and  labour,  and  on  an  ac-  A  dedandon  in 
count  stated.  Plea—nunquam  indebitatus.  The  debt  ww,torrtnd 
in  each  count  was  stated  to  be  lOOt,  and  the  particulars  '*'»'*'»  "*  ^ 

*  an  account 

of  demand  were  for  168/.  for  goods  sold.  tuted,  alleged  a 

debtor  lOOi. in 
each  count. 

Before  the  case  was  called  on,  Thenger,  for  the  plain-  JSreSTlesr' 

tiff,  applied  to  Lord  Denman,  C.  J.  (in  open  Court),  to  for  goods  told. 

amend  the  declaration,  by  inserting  200/.  in  each  count  being  made  to 

instead  of  100/. ;  he  submitted  that  the  defendant  could  Jl^n^c^'^fore^ 

not  be  injured  by  the  amendment,  as  the  particulars  ^f.?"*^ 

shewed  exactly  what  the  plaintiff's  claim  was.  Lonkhip  order- 

ed each  count 
to  be  amended 

Lord  D£NMAN,  C.  J. — Mr.  Walesby.  I  suppose  that  ^y  imerting 

,  200A  inatead  of 

you  have  no  cause  to  shew  against  this  application.  1004 

Walesbt/y  for   the   defendant. — ^No,  my  lord,  if  your 
lordship  thinks  the  amendment  a  proper  one. 

Lord  Denman,  C.  J. — ^I  do. 

The  amendment  was  made. 
TheHger  and  Busby,  for  the  plaintiffs. 
Erie  and  Walesby,  for  the  defendant. 

[Attomies— ^tfon  4*  W»f  and  Hopwood  ^  Cb.] 
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jy^  g^l^  Taylor  r.  Grebn. 

A  baker  was  X  HE  declaration  stated  in  substance  that  the  defendant 

jKMiDg  of  bii  ^^  possessed  as  tenant  of  a  certain  house  and  premises^  and 

wSd^ifo?hii  ^*™®^  <>"  therein  the  business  of  a  bread  and  biscuit  baker, 

biuineu,  and  and  being  desirous  of  selling  and  disposing  of  the  goodwill 

in  conseqaence         -    -  . .  .  i     «.  •  .         .1  m  *  *       • 

an  adTertise-  ot  the  said  premises,  and  of  his  said  trade  and  business, 
sertodTnanewa-  ^°^  of  disposing  of  the  house  and  premises,  on  the  ^d  of 
SJT'h'^h^"*  September,  1837,  wrongfully  and  injuriously  contriving 
was  doing  twelve  and  intending  to  deceive,  defraud,  and  injure  the  plaintiff. 
The  adyerdM-  falsely,  fraudulently,  and  deceitfully  pretended  and  repre- 
wrted'by  the  ^^^^^  ^o  ^^e  plaintiff  that  the  said  house  was  doing  twelve 
broker  in  con-     gacks  a  week.     And  that  the  plaintiff,  on  the  faith  of  the 

•eqoeDce  of  a  ,  ,  * 

converiation  said  representation,  agreed  with  the  defendant  to  buy  the 
wife,  who  ma-  goodwill  of  the  Said  premises,  trade,  and  business,  and  also 
naged  the  bn^  certain  fixtures,  &c.  &c.  for  the  sum  of  120/.    The  decla- 

neta  for  him,  in  ' 

which  conver-     ration  further  stated,  that  the  defendant,  by  pretending 

aation  she  told       iioi  .  'iiit* 

tiie  brolcer  that  that  the  false  representation  was  true,  induced  the  piain- 

twewfnln^Tand  ^'^  *^  make  the  agreement,  and  sold  him  the  goodwiH, 

ten  nclu  a  fixtures,  &c.  and  that  the  plaintiff  paid  the  money  and 

which  he  said,  took  posscssion  ;  and  it  then  averred,  that  in  truth  and 

make  it  twelve  f^ct  the  house  was  not  doing  twelve  sacks  a  week,  but  on 

In  consequence  ^^^  Contrary,  much  less,  to  wit,  six  sacks,  &c.    The  con* 

of  the  adver-  eluding  allegation  was,  that,  by  means  of  the  false  repre- 

tisement,  a  per— 

son  desirous  of  sentation,  the  defendant  fraudulently  obtained  from  the 

went  to  the  plaintiff  for  the  premises  a  much  higher  price  than  they 

to  her*""** A^*  Were  reasonably  and  fairly  worth ;  and  that  the  premises 

you  really  had  become  of  little  or  no  value  to  the  plaintiff,  and  he  had 

like  this  busi-  sustained  trouble,  expense,  and  loss,  &c*  to  his  damage  of 

r^;?:;.?"*  600^-    Plea-notguaty. 
"  Y^*'  Y«  '^         The  defendant  had  two  shops ;  one  at  Hammersmith,  to 

doing  eleven  , 

sacks,"  and        which  he  attended  himself,  and  the  other  in  Lant-street, 

appealed  to 

the  man  in  the  shop,  who  confirmed  her  statement  The  baker  himself  did  not  appear  at  all  in 
any  part  in  the  transaction,  except  that  he  received  the  purchase-money,  and  pud  the  broker  his 
commission.  In  an  action  brought  by  the  purchaser  on  the  representation  contained  in  the  ad- 
vertisement, it  was  held  that  the  baker  was  personally  and  individually  answerable  in  damages, 
inasmuch  as  though  he  did  not  make  any  representation  himself,  yet  he  made  the  wife  his  agent, 
and  was  bound  by  her  sutements. 
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Southwark^  at  which  the  business  was  managed  by  his  wife. 
Being  desirous  of  selling  the  latter  business,  a  broker  was 
employed,  and  the  wife  told  him  that  they  did  between  nine 
and  ten  sacks  of  flour  a  week,  upon  which  he  said,  *'  Then 
we  must  make  it  twelve  for  the  paper,"  meaning  the  news- 
paper, and,  in  consequence,  the  following  advertisement 
was  inserted  in  the  Morning  Advertiser  of  the  28th  of 
August,  1837: — "To  Bakers — A  very  desirable  corner 
house  to  be  let,  in  an  immense  populous  neighbourhood, 
doing  twelve  sacks  a  week.  Baking  16^.  per  week ;  none 
baked  on  Sundays.  Rent  34*/. ;  coming  in  very  reasonable, 
as  the  proprietor  has  another  concern  in  the  country. 
The  shop  can  be  guaranteed  to  do  twenty  sacks  per  week. 
Apply  at  No.  46,  Brunswick-street,  Stamford-street, 
BIackfriar*s-road,  to  Mr.  Scruton.*'  The  plaintiff,  seeing 
the  advertisement,  and  being  desirous  of  purchasing,  went 
to  the  wife  and  said  to  her,  "  Are  you  really  doing  any- 
thing like  this  business,'*  to  which  she  replied,  *'  Yes,  we 
are  doing  eleven  sacks,"  and  she  appealed  to  the  man  who 
was  there,  and  he  confirmed  her  statement  saying,  "  We 
are  doing  eleven,  and  we  might  have  done  two  more  if 
we  had  the  bread ;  we  have  wanted  stale  bread  all  the 
week."  The  broker  was  called  as  a  witness,  and  admit- 
ted that  he  had  said  to  the  wife,  "  We  must  make  it 
twelve  for  the  paper,"  and  observed  that  it  was  the  prac- 
tice in  advertisements  to  state  more  than  the  fact,  and  that 
purchasers  made  allowance  for  such  statements.  The 
sum  agreed  upon  was  120/.,  and  5/.  was  paid  as  a  deposit 
for  which  this  receipt  was  given  : — *'  Received  5/.  on  ac- 
count of  120/.  for  shop,  fixtures,  and  utensils  of  trade." 
The  defendant  received  the  120/.  and  paid  the  broker  his 
commission  on  the  sale.  Evidence  was  given  on  the  part 
of  the  plaintiff,  to  shew  that  the  number  of  sacks  of  flour 
used  per  week  could  not  be  more  tiian  six  or  six  and  a  half. 

Plaii^  for  the  defendant,  submitted  that  the  plaintiff 
must  be  non-suited.     First,   the  declaration  only  states 
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1837.  that  the  defendant  pretended  and  represented  &c,,  and 
-  if  it  is  meant  to  say  that  he  was  a  party  to  the  publishing 
of  any  false  document^  it  ought  to  be  so  stated  on  the  re- 
cord. Second,  the  defendant  does  not  appear  in  the 
transaction,  from  the  beginning  to  the  end,  and  whatever 
representation  has  been  made  by  other  persons,  he  is  not 
responsible.  There  is  no  evidence  that  he  made  any  re- 
presentation at  all.  The  broker  is  the  person  who  caused 
the  representation  to  be  inserted  in  the  advertisement* 
and  an  action  might  be  maintained  against  him ;  but  if  the 
defendant's  wife  was  a  party  to  it,  yet  a  representation 
by  her  will  not  render  the  defendant  liable  to  this  action. 
It  being  an  action  of  wrong  is  the  same  as  if  she  had  slan- 
dered another.  It  is  the  same  as  if  it  were  an  action  of 
defamation,  or  the  publication  of  a  libel,  in  which,  if  the 
wife  uttered  the  slander  or  delivered  the  libel,  the  hus- 
band would  not  be  liable  on  his  own  Hability,  though  the 
action  must  be  brought  against  them  both. 

Thesiger,  for  the  plaintiflp,  was  observing  on  the  first 
objection,  when 

Lord  Demman,  C.  J.,  said,  I  do  not  think  there  is  any- 
thing in  any  of  the  objections. 

Plait. — Perhaps  your  Lordship  will  take  a  note  of  the 
objections. 

Lord  Denman,  C.  J. — Yes,  but  I  do  not  intend  to  re* 
serve  them. 

Plait  then  addressed  the  jury  for  the  defendant,  urging 
to  them  the  topics  of  the  non-interference  of  the  defend- 
ant in  the  matter ;  and  the  fact  of  the  wife's  account  being 
exaggerated  by  the  broker,  who  he  contended  was  the 
only  guilty  person  in  the  transaction. 

Some  witnesses  were  called  to  shew  that  sometimes  as 
many  as  nine  or  ten  sacks  of  flour  a  week  were  used,  and 
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also  to  prove  the  value  of  the  fixtures,  for  which  a  part  of        1837. 
the  120iL  was  paid. 

Thesiger,  replied  and  contended^  that  the  conduct  both 
of  the  defendant  and  his  wife,  the  latter  in  not  checking 
the  broker  as  to  the  insertion  of  twelve  sacks  in  the  ad* 
vertisement,  and  the  former  in  receiving  the  money,  and 
paying  the  broker  his  commission,  rendered  the  action 
maintainable  against  the  defendant,  and  made  him  answer- 
able in  damages. 

Lord  Denman,  C.  J. — In  summing  up,  said : — ^This  is 
an  action  brought  by  the  plaintiff  against  the  defendant, 
for  a  false  representation  of  the  value  of  the  business  of  a 
baker,  in  representing  that  twelve  sacks  of  flour  a  week 
were  used  tn  it,  whereas  in  fact,  as  the  plaintiff  alleges, 
only  six  sacks  were  used,  whereby  he  has  sustained 
damage,  and  the  premises  have  become  of  little  value 
to  him.  The  defendant  pleads  that  he  is  not  guilty, 
which  puts  the  plaintiff  to  prove  the  whole  of  these  facts. 
The  representation  was  made,  and  the  whole  matter  con- 
ducted by  the  defendant's  wife.  It  seems  quite  clear  to 
me,  that  he  made  her  his  agent,  not  only  for  the  conduct- 
ing of  the  business  in  Lant  Street,  but  also  for  the  purpose 
of  disposing  of  it.  I  do  not,  therefore,  stop  to  ask  your 
opinion,  as  to  whether  the  defendant  was  aware  of  all  that 
took  place,  (though  I  dare  say  you  would  have  little  diffi- 
culty in  saying  that  he  was),  because  I  think  it  abundantly 
clear,  that  he  made  the  wife  his  agent,  and  is  answerable 
for  her  acts,  for  there  would  be  no  end  to  the  frauds  com- 
mitted by  sellers,  and  the  difficulties  under  which  pur- 
chasers would  labour,  if  this  were  not  the  law.  If  she 
was  his  general  agent  in  the  transfer  of  the  business,  then 
he  will  be  bound  by  her  acts,  and  if  she  made  the  false 
representations,  he  is  answerable  for  them  in  this  action  (a). 

(tt)  See  the  case  of  Clifford  v.  it  was  held,  that  an  admission  of 
Burton^  \  Bing.  199 ;  8  Moore,  16;  the  defendant's  wife,  who  served 
where,  in  an  action  for  goods  sold,     in  his  shop,  and  conducted  the 
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1837.  The  evidence  of  the  broker,  reflects  discredit  upon  him. 
But  he  seems  to  say,  that  it  is  the  usual  practice  to  give 
an  exaggerated  account  of  the  business  done  in  such  cases, 
and  that  purchasers  understand  it  to  be  so,  and  act  ac- 
cordingly. Possibly  it  may  be  so.  A  cautious  person  might 
suppose  that  the  most  sanguine  representation  would  be 
given  in  an  advertisement,  but  that  is  not  to  justify  the 
statement  of  direct  falsehoods.  If  the  wife  suffered  the 
broker  to  make  the  representations,  then  as  she  was  the 
agent  of  the  husband,  he  will  be  answerable.  It  appears 
that  the  wife,  on  the  plaintiff*  going  to  the  shop,  and  saying 
to  her  "Are  you  really  doing  anything  like  this  business?" 
replied,  *'  Yes,  we  are  doing  eleven  sacks,''  and  she  ap- 
pealed to  the  man,  who  confirmed  her  by  saying,  **  We 
are  doing  eleven  and  we  might  have  done  two  ^ore,  if  we 
had  had  the  bread ;  we  have  wanted  stale  bread  all  the 
week."  This  is  not  the  representation  relied  on ;  that  re- 
presentation is  in  the  advertisement;  but  it  shews  that  she 
was  afterwards  stating  that  which,  if  true,  would  justify 
the  advertisement.  [His  Lordship,  after  referring  to  the 
evidence  as  to  the  difference  between  the  number  of  sacks 
mentioned  in  the  advertisement  and  the  number  actually 
used  in  the  business,  concluded  by  saying,]  If  you  think 
the  defendant's  wife,  being  the  general  agent  of  her  hus- 
band for  this  purpose,  made  the  representation,  then  the 
plaintiff*  will  be  entitled  to  such  damages  as  he  has  sus- 
tained in  paying  so  much  more  as  he  did  pay,  on  the  faith 
of  the  representation,  that  the  business  done  was  so  much 
more  than  it  was. 

Verdict  for  the  plaintiff*. — Damages,  75/. 
Thesiger  and  £.  J.  James,  for  the  plaintiff*. 

Plait  and  Petersiiorfff  for  the  defendant. 

[Attomies— ITWmof,  and  Kirk,"] 

business  there  in  his  absence,  was  yiously  to  the  application  for  pay- 
admissible  in  evidence  agunst  the  ment,  upon  which  the  admission 
husband^  althoagb  the  goods  had  was  made, 
been  delivered  at  the  shop  pre- 
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Dec  Uth. 


Rawlins,  Knt.  and  Another  v.  Desbrough,  Esq. 
Assumpsit  by  the  plaintiffs,  as  trustees  of  the  Eagle 

T'r      A  r^  .•»*•!  In  an  Ecdon  on 

liite  Assurance  Company,  against  the  defendant,  as  se-  a  policy  of  in- 
cretary  of  the  Atlas  Insurance  Company,  to  recover  a  sum  J^h?  defend- 

of  4000/.,  being  the  amount  of  a  policy  effected  by  the  "*  pje*ded 
,  .  T         th«t  the  de- 

former  company   with  the  latter,   on   the   life  of  John  ciarationcon- 

Cochrane,  Esq.,  for  four  years,  ending  on  the  S+th  of  policy  wai  nn- 
September,  1838,  with  a  second  count  for  money  had  and  Jj,^t  [Se^^'^^.on 
received,  interest,  and  on  an  account  stated  (a).  waanot  in  good 

Pleas  to  the  first  count;  First,  that  the  declaration  con-  cation,' that  the 
tained  in  the  policy  was  untrue  in  this,  to  wit,  that  John  fhi^^SJJJj^°JlI^ 
Cochrane  was  not  in  good  health,  but,  on  the  contrary,  *r"*»  *"^  ****' 

«i.  the  parly  waf  In 

had  been  for  five  years  afflicted  with  a  disorder  tending  good  health:^ 

to  shorten  life.  Second,  the  like,  but  stating  that  he  had  these' pleadingi, 
been  for  five  years  in  bad  health,  instead  of  stating  that  JJ^^^^UJ^^  to 
he  was  afflicted  with  a  disorder  tending  to  shorten  life.  ^sin- 
Third  and  fourth,  that  the  answers  of  the  referees  were  a  plaintiff  wrote 
untrue.  Fifth,  that  a  letter  of  Mr.  Travers  was  material  witalttlbroad. 
and  ought  to  have  been  communicated.     Sixth,  that  the  ''*'**  had  been 

^  eiamined  under 

plaintiffs  knew  of  the  intemperate  habits  of  J.  C,  and  a  commission. 

ought  to  have  communicated  them.     Seventh,  (to  the  se-  fore  he^rote  * 

cond  count),  as  to  the  money  had  and  received,  payment  JJowed^the 

of  295/.  5s.  4fd.  (the  amount  of  the  premium)  into  Court,  draft  of  it  to 

.  the  plaintiff 's 

and  no  damage  sustained  beyond  that  sum^  and  as  to  attorney,  who 
the  residue  of  that  count,  non  assumpsit.     Replication  !£.jj^^  that*' 

to  the  first  plea,  that  the  declaration  contained  in  the  the  draft  of  tha 

'^       '  letter  was  evl- 

policy  was  true,  and  that  J.  C.  was  in  good  health  and  dence  for  the 

,        1.1  i>i  •!•  1  i»o  defendant  as  an 

not  afflicted  with  any  disorder  tending  to  shorten  hfe.  act  done  with- 
To  the  second  plea,  that  J.  C.  was  in  good  health.  To  Jhefe'^^f  but 
the  third  and  fourth  pleas,  that  the  answers  of  the  referees  thatUie  answer 

_       ,       j;  _ ,       ,         ,         1   .     . «»   1      1  .        written  by  the 

were  true.     To  the  nftli,  that  the  plaintiffs  had  not  notice  witness  abroad, 

and  sent  to  the 
plaintiff's  agent,  was  not  receivable  in  eTidenoe. 

(a)  The  first  count  of  the  de-  the  Atlas  Insurance  Company, 
claration  was  nearly  in  the  form  which  will  be  found  in  Chitty  on 
of  the  declaration  on  a  policy  of     Pleading. 
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Rawlins 

V. 

Desbrough. 


of  Mr.  Travers's  letter^  and  that  the  letter  was  not  mate- 
rial to  be  communicated,  and  that  the  plaintiffs  did  not 
conceal  any  material  circumstance.  To  the  sixth  plea, 
that  the  circumstance  mentioned  in  that  plea  was  not 
known  to  the  plaintiflPs.  To  the  seventh  plea,  an  accept- 
ance of  295/.  5s.  id.,  and  prayer  of  judgment  for  the  costs^ 
and  to  the  residue  of  that  plea  a  similiter  (a). 


(a)  As  the  forms  of  the  pleas 
and  replications  may  be  useful  in 
practice  we  have  subjoined  them. 

First  plea. — The  defendant  says 
that  the  said  plaintiffs  ought  not 
to  have  or  maintain  their  aforesaid 
action  thereof  against  him,  be- 
cause he  says  that  the  said  decla- 
ration in  the  said  policy,  mentioned 
and  referred  to  in  the  declaration 
in  this  cause,  was  and  is  untrue, 
and  was  not  in  all  respects  true, 
but  contained  an  untrue  averment 
in  this  (to  wit)  the  said  John 
Cochrane,  at  the  time  of  the  mak- 
ing of  the  said  declaration,  in  the 
said  policy  mentioned  and  referred 
to,  was  not  in  good  health,  but  on 
the  contrary  thereof,  he,  the  stud 
John  Cockrane,  then,  theretofore, 
and  for  a  long  space  of  time  (to 
wit)  for  Ave  years,  previously  to 
the  time  of  making  of  the  siud  de- 
claration* and  policy,  was  afflicted 
with  a  disorder  which  tended  to 
the  shortening  of  his  life.*  And 
this  the  said  defendant  is  ready  to 
verify,  wherefore  he  prays  judg- 
ment if  the  said  plaintiffs  ought, 
as  to  the  said  first  count,  to  have 
or  maintun  their  aforesaid  action 
thereof  against  him. 

Second  plea— A  plea  precisely 
similar,  substituting  the  words 
*'  had  been  and  was  in  bad  health,'' 
for  the  words  between  the  aster- 
isks. 


Third  plea. — ^And  for  a  further 
plea  in  this  behalf,  as  to  the  said 
first  count  of  the  said  declaration, 
the  said  defendant  says  that  the 
said  plaintiffs  ought  not  to  have  or 
maintain  their  aforesaid  action 
thereof  against  him,  because  he 
says  that  before  the  making  the 
sud  policy,  in  the  said  declaration 
mentioned,  the  said  plaintiffs,  in 
pursuance  of  the  said  conditions, 
so  indorsed  on  the  said  policy, 
and  in  order  to  prevail  on  the 
said  Atlas  Assurance  Company  to 
make  the  said  policy  on  the  faith 
of  the  answers  hereinafter  men- 
tioned, gave  the  names  of  two 
gentlemen  to  be  referred  to  re- 
specting the  present  and  general 
state  of  health  of  the  said  John 
Cochrane,  the  life  to  be  assured, 
(that  is  to  say)  the  name  of  Mr. 
Bennett,  Surgeon,  Upper  Baker 
Street,  and  Mr.  Neale,  Vauxhall 
Bridge  Road,  near  Vauxhall 
Bridge,  Middlesex;  and  certain 
questions  were,  in  pursuance  of 
such  reference,  proposed  to  them 
respectively  by  the  siud  Atlas  As- 
surance Company,  to  which  cer- 
tain answers  were  given  by  them 
respectively,  that  is  to  say,  to  the 
said  Mr.  Bennett  the  following 
questions  in  writing  were  pro- 
posed, to  which  he  returned  the 
folloi^ng  answers  respectively  :— 
Ist  question.  "  How  long  have  you 
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Campbell,  A.  6.,  for  the  plaintiffs. — I  submit  that  on 
these  pleadings  I  have  a  right  to  begin.    The  affirmative 
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known  Mr.  John  Cochrane?'*  (state 
the  number  of  years).  To  which 
no  answer  was  given  or  returned. 
[Here  were  stated  the  other  ques- 
tions and  answers  in  the  same 
form  as  the  following.]  8th 
question — "A^liat  has  been  his 
general  state  of  health  since  you 
have  known  him  ?  '*  To  which 
was  the  following  answer :  "  Very 
good."  12th  question— "Are  you 
acquainted  with  his  habits?  and 
are  they  sober  and  temperate?*' 
To  which  was  the  following  an- 
swer :  •*  No.  Believe  him  to  be 
sober  and  temperate.''  (Meaning 
thereby  that  the  said  Mr.  Bennett 
was  not  acquainted  with  the  habits 
of  the  said  John  Cochrane,  but 
believed  him  to  be  sober  and  tem- 
perate.) 

And  the  defendant  further  saith 
that  the  same  questions  as  were 
proposed  to  the  said  Mr.  Bennett 
as  aforesaid,  were,  excepting  the 
said  2nd,  3rd»  4th,  and  5th  ques- 
tions, proposed  by  the  ssud  Atlas 
Assurance  Company  to  the  said 
Mr.  Neale  in  writing,  to  which  he 
returned  the  following  answers. 
To  the  said  1st  question  no  an- 
swer was  returned  by  the  said  Mr. 
Neale.  To  the  6th  question  the 
said  Mr.  Neale  returned  the  fol- 
lowing answer ;  "  Yesterday,  Sept. 
15."  [The  other  answers  of  Mr. 
Neale  were  stated  in  like  manner.] 

And  the  said  defendant  further 
saith,  that  the  said  answers  so  given 
by  the  said  Mr.  Bennett  and  Mr. 
Neale  respectively,  were  not  true, 
but,  on  the  contrary  thereof,  were 
false,  fraudulent,  and  untrue,  in 


divers  particulars,  that  is  to  say, 
that  at  the  time  of  the  returning 
the  said  answers  of  the  said  Mr. 
Bennett,  and  at  the  time  of  making 
the  said  policy  in  the  said  decla- 
ration mentioned,  the  said  Mr. 
Bennett  well  knew  that  the  said 
John  Cochrane  was  in  bad  health 
when  the  said  Mr.  Bennett  saw 
him  last,  and  that  his  general  state 
of  health  since  he  had  known  the 
said  John  Cochrane  had  not  been 
good,  and  that  -he  was  subject  to 
a  disorder  tending  to  shorten  life; 
and  the  said  Mr.  Bennett  well 
knew  that  the  habits  of  the  said 
John  Cochrane  were  not  sober 
and  temperate,  but  that  he  was 
addicted,  and  in  truth  and  in  fact 
he  >va8,  and  for  a  long  space  of 
time  had  been,  addicted  to  drunk- 
enness. And  the  defendant  fur- 
ther says,  that  at  the  time  of  re- 
turning the  said  answers  of  the 
said  Mr.  Neale,  he,  the  said  Mr. 
Neale,  well  knew  that  the  habits 
of  the  said  John  Cochrane  were 
not  sober  and  temperate,  but  on 
the  contrary  thereof,  that  he  then 
was,  and  for  a  long  space  of  time, 
to  wit,  for  the  space  of  five  years, 
had  been  addicted,  and  in  truth 
and  in  fact  he  was  addicted  to 
drunkenness. 

And  the  said  defendant  further 
saith,  that  the  sud  Atlas  Assur- 
ance Company  were  induced,  by 
the  said  answers  and  false  repre- 
sentations of  the  said  Mr.  Bennett 
and  Mr.  Neale,  to  make,  and  did 
make,  the  said  policy,  and  this  he 
is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  plain- 
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of  the  issue  joined  on  the  second  plea  is  upon  us.  We  af- 
firm that  Mr.  John  Cochrane  was  in  good  healthy  and  that 
the  declaration  to  that  effect  in  the  policy  was  true. 


tiffii  ought,  afi  to  the  said  first 
count,  ought  to  have  or  maintain 
their  aforesud  action  thereof 
agiunst  him,  &c. 

Fourth  plea. — ^And  for  a  fur- 
ther plea  in  this  behalf  as  to  the 
said  first  count  of  the  said  de- 
claration, the  said  defendant  says, 
that  the  said  plaintiffs  ought  not 
to  have  or  maintain  their  afore- 
said action  thereof  against  him, 
because  he  says  that  the  said  de- 
claration, so  made  and  deliver- 
ed to  the  said  Atlas  Assurance 
Company,   under   and    in    com- 
pliance with  the  said  conditions 
endorsed  on  the  said  policy,  was 
a  declaration  in  two  parts,  one 
part  thereof  being  according  to 
the  tenor  and  effect  of  the  decla- 
ration set  forth  in  the  said  first 
count ;  and  the  other  part  thereof 
was,  and  consisted  of,  certain  an- 
swers  by  the  said  plaintiffs,  to 
certain  questions  proposed  by  the 
Kud  defendant  in  pursuance  of 
the  said  conditions,  on  behalf  of 
the  said  Atlas  Assurance  Com- 
pany, which  said  questions  and 
answers,  severally  and  respectively, 
are  as  follows;  that  is  to  say — 
1st  question — ''Name  and  resi- 
dence of  the  party  by  whom  the 
proposal  is  made.'*    To  which  the 
answer  was  and  is  "  Eagle  Office, 
for  Sir  Wm.  Rawlins,  Knight,  and 
John  Richards,  Esq.  as  tnu^tees, 
&c.**    2nd  question—"  Name,  re- 
sidence, and  profession  of  the  per- 
son whose  life  is  to  be  insured  ?** 
To  which  the  answer  was  and  is 
'*Jobn  Cochrane,  2,  Molineaux 


Street,  Edgware  Road,  Esq.,  son  of 
Peter  Cochrane,  Esq.,  deceased, 
late  of  the  Medical  Board,  Cal- 
cutta.'* [Here  followed  questions 
3  to  11,  and  the  answers.]  12th 
question — **  Names  and  residences 
of  two  gentlemen  to  be  referred  to 
respecting  the  present  and  general 
state  of  health  of  the  life  to  be 
assured,  one  to  be  the  usual  me- 
dical attendant  of  the  party."  To 
which  the  answer  was  and  is  **  Mr. 
Bennett,  Surgeon,  Upper  Baker 
Street;  Mr.  Neale,  Vauzhall 
Bridge  Road,  near  Vauxhall 
Bridge,  Middlesex."  And  the 
sud  defendant  further  says,  that 
afterwards,  to  wit,  on  the  said  15th 
of  September,  in  1834,  he,  the 
said  defendant,  in  behalf  oi  the 
said  Atlas  Assurance  Company, 
did,  in  pursuance  of  the  said  con- 
ditions so  endorsed  as  aforesaid, 
and  of  the  said  answer  to  the  said 
12th  question  as  aforesaid,  apply 
and  refer  to  the  said  two  gentle- 
men so  referred  to  aforesaid,  and 
did  put  and  propound  to  the  said 
Mr.  Bennett,  so  being  such  sur* 
geon  as  aforesud,  certain  ques- 
tions, to  which  the  said  Mr.  Ben- 
nett returned  certain  answers  re- 
spectively, that  is  to  say,  the  same 
identical  questions  and  answers 
as  are  mentioned  and  set  forth  in 
that  behalf  in  the  said  third  plea, 
as  to  the  said  Mr.  Bennett  in  that 
plea  mentioned.  And  the  said 
defendant  further  says,  that  after- 
wards, to  wit,  on  the  day  and  year 
last  aforesaid,  he,  the  »ud  defend- 
ant, on  behalf  of  the  said  Atlas 
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Wilde,  Serjt,  for  the  defendant. — I  apprehend  that  the 
party  must  be  presumed  to  be  in  good  health,  till  the  con- 
trary is  shewn. 


Anurance  Company,  did,  in  pur- 
suance of  the  said  conditions  so 
endorsed  as  aforesaid,  and  of  the 
said  answer  to  the  said  12th  ques- 
tion as  aforesaid,  put  and  pro- 
pound to  the  said  Mr.  Neale  cer- 
tain questions,  to  which  the  said 
Mr.  Neale  returned  certain  an- 
swers respectively,  that  is  to  say, 
the  same  identical  questions  and 
answers  as  are  mentioned  and  set 
forth  in  that  behalf  in  the  said 
durd  plea,  as  to  the  said  Mr. 
Neale  in  that  plea  mentioned ; 
and    the  said  defendant  further 
Sfuth,  that  the  said  facts  required 
to  be  set  forth  in  the  said  answers 
were  not  truly  stated,  in  this  to 
wit,  that  the  said  answers  so  given 
by  the  sud  Mr.  Bennett  and  Mr. 
Neale  respectively  were  not  true, 
but  on  the  contrary  thereof,  were 
untrue  in  divers  particulars,  that 
is  to  Bay,  that  at  the  time  of  re- 
turning the  sfdd  answers  of  the 
said  Mr.  Bennett,  and  at  the  time 
of  making  the  said  policy  in  the 
said  declaration  mentioned,  the 
said  John  Cochrane  was  in  bad 
health,  and  was  so  when  the  said 
Mr.  Bennett  saw  him  last,  and 
that  his  general  state  of  health 
had  not  been  good  since  the  said 
Mr.  Bennett  had  known  him;  and 
the  said  Mr.  Bennett  well  knew 
that  the  habits  of  the  said  John 
Cochrane  were   not   sober   and 
temperate,  but  that  he  was,  and 
for  a  long  space  of  time,  to  wit, 
for  five  years,  had  been,  and  he 
was  in  truth  and  in  fact,  addicted 
to  drunkenness,  and  of  drunken 


and  intemperate  habits ;  and  that 
the  said  Mr.  Bennett  well  knew 
that  the  ordinary  manner  of  living 
of  the  said  John  Cochrane  was 
not  likely  to  promote  his  health. 
And  the  said  defendant  further 
says,  that  at  the  time  of  returning 
the  said  answers  of  the  said  Mr. 
Neale,  and  of  making  the  said 
policy,  the  said  Mr.  Neale  well 
knew  that  the  habits  of  the  said 
Joiin  Cochrane  were  not  sober 
and  temperate,  but  that  on  the 
contrary  thereof,  he  was  then,  and 
for  a  long  space  of  time,  to  wit, 
for  the  space  of  five  years,  had 
been  addicted,  and  in  truth  and 
in  fact  he  was  addicted,  to  drunk- 
enness, and  of  drunken  and  in- 
temperate habits.  And  this  the 
defendant  is  ready  to  verify,  &c. 

Fifth  plea. — ^And  for  a  further 
plea  in  this  behalf,  as  to  the  ssud 
1st  count  of  the  said  declaration, 
the  said  defendant  says,  that  just 
before  the  making  of  the  said  po- 
licy of  insurance  in  the  sud  de- 
claration mentioned,  a  proposal 
had  been  made  by  the  said  Eagle 
Assurance  Company  to  a  certain 
other  office,  to  wit,  the  Economic 
Life  Assurance  Society,  to  insure 
the  life  of  the  said  John  Cochrane, 
and  thereupon  application  had 
been  made  on  behalf  of  the  said 
last  mentioned  office  to  one  Ben- 
jamin Travers,  Esq.,  a  surgeon, 
for  bis  opinion  of  the  life  of  the 
sud  John  Cochrane,  and  as  to 
whether  the  same  was  a  fit  subject 
for  insurance,  and  thereupon,  in 
pursuance  of  such  application,  the 
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Lord  Denman,  C.  J. — I  think  that  the  plaintiff's  coun- 
sel should  begin*  The  affirmative  really  is  upon  the 
plaintiffs. 


aiud  Benjamin  Travers  had  yisited 
the  said  John  Cochrane,  to  ascer- 
tain the  state  of  his  health,  and 
whether  he  was  a  fit  subject  for 
insurance,  and  thereupon  the  said 
B.  Travers,  after  such  visit  made, 
had  addressed  the  following  letter 
to  one  John  Knowles,  the  resident 
director  of  the  said  Economic 
Society,  and  on  behalf  of  the  said 
society  (that  is  to  say)  [here  the 
letter  was  set  out  verbatim,  with 
an  inuendo  that  Mr.  J.  Cochrane 
meant  the  said  John  Cochrane.] 
And  the  said  defendant  further 
saith,  that  the  said  letter  having 
been  received  by  the  said  John 
Knowles  from  the  said  B.  Travers, 
the  said  insurance,  so  as  aforesud 
proposed  to  the  Economic  Society, 
was,  in  consequence  of  such  let- 
ter, wholly  refused  and  declined ; 
and  he  further  saitb,  that  the  said 
pluntiffs,  before  the  making  of 
the  said  policy  in  the  said  decla- 
ration mentioned,  had  notice  of 
the  said  letter,  and  of  the  contents 
thereof,  and  of  the  said  last  men- 
tioned proposal  having  been  re- 
fused and  declined  as  aforesaid, 
and  of  the  said  reason  of  such  re- 
fusal; and  he  further  saith,  that 
the  circumstance  above  stated,  as 
to  the  said  letter  and  refusal,  and 
the  reason  of  such  refusal,  and 
whereof  the  said  plaintiffs  had  no- 
tice  as  aforesaid,  were  material 
circumstances  with  reference  to 
the  insurance  in  the  said  1st  count 
mentioned,  which  ought  to,  and 
might  have  been,  communicated 
by  the  said  plaintiffs  to  the  said 


Atlas  Assurance  Company  before 
the  making  of  the  said  policy  in 
the  said  declaration  mentioned, 
and  whereof  that  Company,  at  the 
time  of  the  making  of  such  policy, 
were  wholly  ignorant,  but  the  said 
pluntiffs  did  not  so  communicate 
the  same,  but  wholly  concealed 
the  circumstances  above  stated  as 
to  such  letter  and  such  refusal, 
and  the  reason  of  such  refusal, 
the  same  being  material  circum- 
stances, which  ought  to  have  been 
communicated  as  aforesaid,  where- 
by the  said  policy  was  and  is  void, 
and  this  the  said  defendant  is  ready 
to  verify,  wherefore  he  prays  judg- 
ment if  the  said  pluntiffs  ought, 
as  to  the  sud  1st  count,  to  have 
or  maintain  their  aforesaid  action 
thereof  against  him,  &c. 

Sixth  plea. — And  for  a  further 
plea  in  this  behalf  as  to  the  said 
Ist  count  the  said  defendant  says, 
that  the  said  plaintiffs  ought  not 
to  have  or  maintain  their  afore- 
said  action  thereof  against  him, 
because  he  says,  that  before  and 
at  the  time  of  the  making  of  the 
said  policy,  a  certain  circumstance 
relative  to  the  said  John  Coch- 
rane was  well  known  to  the  said 
plaintiffs,  to  wit,  that  the  said  John 
Cochrane  was  then  accustomed  to 
certain  habits  tending  to  increase 
the  hazard  of  insurance  on  his 
life,  to  wit,  habits  of  intemperance 
in  liquor.  And  the  said  defendant 
further  saith,  that  such  circum- 
stance was  a  material  circum- 
stance with  reference  to  the  in- 
surance   under  the    said  policy, 
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Campbell,  A*  G.,  for  the  plaintiffs^  opened  his  case  and 
stated^  that  Mr.  John  Cochrane,  who  was  the  son  of  the 
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which  might  and  ought  to  have 
been  communicated  by  the  said 
pluntiffs  to  the  said  Atlas  Assur- 
ance Company  before  the  making 
of  the  said  policy,  and  of  which 
they  at  the  time  of  making  there- 
of where  wholly  ignorant,  but  the 
said  plfdntiffs  did  not  so  commu- 
nicatey  but  wholly  concealed  the 
same,  so  being  material  to  be 
communicated  as  aforesaid,  where- 
by the  said  policy  was  and  is  void, 
and  this  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays 
judgment  if  the  said  plaintiffs 
ought  to  have  or  rountain  their 
aforesaid  action  thereof  against 
him,  &c. 

[The  seventh  plea  was  as  stated 
in  the  text.] 

(Signed)     R.  V.  Richards. 

Replications. — To  the  first  plea. 
— And  the  stud  plaintiffs,  as  to  the 
plea  of  the  said  defendant,  by  him 
first  above  pleaded,  say  that  the 
said  declaration  in  the  said  policy 
of  insurance  mentioned  was  in  all 
respects  true  as  in  the  said  decla- 
ration in  this  cause  is  alleged,  and 
that  the  said  John  Cochrane  was, 
at  the  time  of  the  making  of  the 
said  declaration  in  the  said  policy 
mentioned,  in  good  health,  and 
was  not  then,  nor  previously  to 
the  making  of  the  said  declaration 
and  policy,  afflicted  with  a  disorder 
which  tended  to  the  shortening  of 
his  life,  and  this  they,  the  said 
plaintiffs,  pray  may  be  inquired 
of  by  the  country,  &c. 

To  the  second  plea.— And  the 


sud  pUdntiff,  as  to  the  plea  of  the  Dbsbrough. 
said  defendant  by  him  secondly 
above  pleaded,  say  that  the  sud 
declaration  mentioned  and  referred 
to  in  the  sud  declaration  in  this 
cause,  was  in  all  respects  true,  as 
in  the  said  declaration  in  this 
cause  is  alleged,  and  that  the  siud 
John  Cochrane  was,  at  the  time 
of  the  making  of  the  said  declara- 
tion in  the  said  policy  mentioned, 
in  good  health,  as  in  the  said  decla- 
ration is  alleged,  and  this  the  said 
plaintiffs  pray  may  be  inquired  of 
by  the  country,  &c. 

To  the  third  plea. — And  the 
plaintiffs,  as  to  the  plea  of  the 
said  defendant  by  him  thirdly 
above  pleaded,  say,  that  the  ssdd 
answers  so  given  by  the  said  Mr. 
Bennett  and  Mr.  Neale  respec- 
tively were  true  and  not  false, 
fraudulent,  or  untrue,  as  stated  in 
the  said  third  plea ;  nor  did  the 
said  Mr.  Bennett,  at  the  time  of 
the  returning  the  said  answers  of 
the  sud  Mr.  Bennett,  or  at  the 
time  of  the  making  the  said  po- 
licy, know  that  the  said  John 
Cochrane  was,  nor  was  the  said 
John  Cochrane  in  fact,  in  bad 
health  when  the  said  Mr.  Bennett 
saw  him  last  before  returning  the 
said  answers,  nor  did  the  said  Mr. 
Bennett  then  know  that  the  sud 
John  Cochrane*s  general  state  of 
health  since  the  said  Mr.  Bennett 
had  known  him  had  not  been 
good,  nor  in  fact  had  it  been 
otherwise  than  good,  nor  did  the 
said  Mr.  Bennett  know  that  the 
said  John  Cochrane  was,  nor  io 
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late  Dr.  Cochrane,  being  desirous  of  raising  money  upon 
certain  property,  which  by  his  father's  will  he  would  not 


fact  was  he,  subject  to  any  dis- 
order tending  to  shorten  life ;  nor 
did  the  said  Mr.  Bennett,  or  the 
said  Mr.  Neale,  at  the  time  of  re- 
turning their  sud  respective  an- 
swers, and  of  the  making  of  the 
sud  policy,  know  that  the  habits 
of  the  sud  John  Cochrane  were 
not  sober  and  temperate,  or  that 
he  was,  nor  in  fact  was  he,  nor 
had  he  been,  addicted  to  drunk- 
enness in  manner  and  form  as  the 
said  defendant  has  in  his  said  third 
plea  alleged,  and  this  the  said 
pluntiff  prays  may  be  inquired  of 
by  the  country,  &c. 

To  the  fourth  plea. — ^And  the 
said  plaintifTsyas  to  the  plea  of  the 
said  defendant  by  him  fourthly 
above  pleaded,  say,  that  the  said 
facts  required  to  be  set  forth  in 
the  said  answers,  in  the  sud  fourth 
plea  mentioned  and  referred  to, 
were  truly  stated,  and  that  the 
sud  answers  were  true  in  all  par- 
ticulars, and  that  the  said  J.  Coch- 
rane was  not,  at  the  time  of  the 
making  of  the  said  policy,  or  of 
the  returning  of  the  said  answers 
of  the  said  Mr.  Bennett,  or  at  the 
time  the  said  Mr.  Bennett  last 
saw  him  before  returning  his  sud 
answers,  in  bad  health,  and  that 
his,  the  said  J.  Cochrane's,  general 
state  of  health,  has  been  good 
since  the  said  Mr.  Bennett  had 
known  him  ;  nor  did  the  said  Mr. 
Bennett,  or  the  said  Mr.  Neale, 
at  the  time  of  returning  their  said 
respective  answers,  or  of  making 
the  sud  policy,  know  that  the  ha- 
bits of  the  said  J.  Cochrane  were 


not  sober  and  temperate,  nor  that 
he  was  or  had  been,  nor  in  fact 
was  he  or  had  be  been,  addicted 
to  drunkenness,  or  of  drunken  or 
intemperate  habits;  nor  did  the 
said  Mr.  Bennett,  at  the  time  of 
returning  his  said  answer,  or  of 
making  the  said  policy,  know  that 
the  ordinary  manner  of  living  of 
the  said  John  Cochrane  was  not 
likely  to  promote  his  health  in 
manner  and  form  as  the  said  de- 
fendant has,  in  his  said  fourth 
plea,  in  that  behalf  alleged,  and 
this  the  said  plaintiffs  pray  may 
be  inquired  of  by  the  country, 
&c. 

To  the  fifth  plea. — And  the  sud 
plaintiffs,  as  to  the  plea  of  the  said 
defendant  by  him  fifthly  above 
pleaded,  say,  that  they  had  not 
notice  of  the  said  circumstances 
in  that  plea  mentioned,  respecting 
the  said  letter  and  refusal  in  that 
plea  mentioned,  and  the  reason  of 
the  said  refusal  to  insure,  in  that 
plea  mentioned,  nor  were  the  cir- 
cumstances in  that  plea  mentioned, 
respecting  the  said  application 
and  refusal  to  insure,  as  in  that 
plea  mentioned,  and  the  reason 
for  such  refusal,  and  the  said  let- 
ter, material  circumstances  with 
reference  to  the  said  insurance  in 
the  said  1st  count  of  the  declara- 
tion mentioned,  which  might  or 
ought  to  have  been  communicated 
by  the  said  plaintiffs  to  the  said 
Atlas  Assurance  Company,  before 
making  the  said  policy  in  the  said 
decUration  mentioned,  nor  did  the 
said  plamtiff  conceal  the  said  cir- 
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be  entitled  to,  until  he  had  attained  the  age  of  twenty-five ;  1837, 
the  Eagle  Assurance  Company  in  the  year  1834,  ad- 
vanced him  the  sum  of  1^,879/.,  they  purchasing  of  him 
an  interest  in  property  to  the  extent  of  16,280/.,  if  he  at- 
tained the  age  of  twenty-five  years,  which  he  would  do 
in  September,  in  the  year  1838,  the  Eagle  Insurance 
Company  paying  the  premiums  on  the  insurance  of  his 
life  in  the  meantime.  And  that  for  this  purpose,  the 
Eagle  Assurance  Company  insured  the  life  of  Mr.  John 
Cochrane  with  the  Atlas  Insurance  Company  for  4000/^, 
with  the  Union  for  3,000/,  the  Sun  3,000/.,  the  Promoter 
3,000/.,  the  Hope  999/.,  making  the  sum  of  13,999/., 
and  the  Eagle  Insurance  Company  keeping  a  risk  of 
3,982/.  3^.  4fd.,  beside  paying  the  premiums  on  the  others* 
Mr.  John  Cochrane  died  on  the  25th  of  April,  1835. 

On  the  part  of  the  plaintiff,  Mr.  Smith,  the  actuary  of 
the  Eagle  Assurance  Company  was  called.  He  stated  in 
his  cross-examination,  that  he  had  written  a  letter  to 
Captain  Gillam,  who  was  resident  at  New  Providence,  one 
of  the  Bahama  Islands,  he  being  a  magistrate  there,  and 
that  he  (Mr.  Smith)  had  with  him  a  draft  of  that  letter. 

cumstances,  or  any  material  cir-  circumstance  in  that  plea   men- 

cumstances  which  ought  or  might  tioned  was  not  known  to  the  sud 

have  been  communicated  by  the  plaintiffs  at  any  time  before  the 

said  plaintiffs  to  the  said  Atlas  making  the  said  policy  of  insur- 

Assurance  Company  before  mak-  ance,  nor  did  the  said  plaintiffs 

ing  the  said  policy  of  insurance,  conceal  the  said  circumstance  in 

in  manner  and  form  as  the  said  manner   and    form    as  the  sfdd 

defendant  has  in  his  said   fifth  defendant  has  in  his  said  sixth 

plea  in  that  behalf  alleged,  and  plea  in  that  behalf  alleged,  and 

this  the  sud  plaintiffs  pray  may  this  the  said  plaintiffs  pray  may 

be  inquired  of  by  the  country,  be  inquired  of  by  the  country, 

&c.  &c. 

To  the  sixth  plea. — ^And  the         [The  replication  to  the  seventh 

said  plaintiffs,  as  to  the  plea  of  plea  was  as  stated  in  the  text.] 
the  said  defendant  by  him  sixthly  (Signed)     Wm.  Wightman. 

above  pleaded,  say,  that  the  said 
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Campbell,  A.  G. — ^I  submit  that  that   copy  is  not  e?i 
dence. 

Wilde,  Seijt. — When  a  person  who  has  a  document  is 
out  of  the  jurisdiction  of  the  Courts  secondary  evidence 
may  be  given.  Besides^  I  wish  to  call  the  attention  of 
this  witness  to  it  now ;  he  is  the  agent  of  the  plaintiffs,  and 
their  officer,  and  I  wish  by  this  mode  to  shew  the  conduct 
of  the  plaintiffs. 

Campbell,  A.  6. — Even  if  the  original  letter  bad  been 
here,  it  must  have  been  shewn  that  the  plaintiff's  au- 
thorized it,  and  as  the  matter  at  present  stands,  the  copy 
cannot  be  admissible  till  the  original  is  accounted  for. 

The  witness. — I  wrote  the  letter,  of  which  this  is  a 
copy,  by  the  direction  of  the  solicitor  to  the  company.  I 
made  this  draft  of  it,  which  was  submitted  to  the  solicitor 
of  the  company. 

Lord  Denbian,  C.  J. — I  think  it  is  admissible;  whatever 
became  of  the  letter,  the  draft  is  evidence  of  an  act  done 
by  the  company. 

The  draft  of  the  letter  was  read. 

Mr.  Smith  further  stated,  in  his  cross-examination,  ^'Be- 
fore I  wrote  the  letter  I  thought  that  Captain  Gillam  had 
been  examined  as  a  witness,  under  a  commission.  I  re- 
ceived from  him  an  answer  to  my  letter,  which  I  handed 
to  the  solicitor  in  this  cause.'* 

Wilde,  Serjt.  called  for  Captain  Gillam's  letter. 

Campbell,  A.  G. — I  refuse  it  now.  It  cannot  be  called 
for  during  my  case.  The  other  side  are  not  entitled  to 
call  for  it,  till  they  have  entered  on  their  case.    I  also  sub- 
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mit  that  this  letter  could  not  be  received  in  evidence  in 
this  cause,  even  if  it  were  now  in  the  hands  of  the  defend- 
ant's  counsel.     Captain  Gillam  has  been  examined  under    ^      «. 
a  commission,  and  supposing  that  he  had  been  seen,  and 
had  said  so  and  so,  that  would  not  be  evidence. 

Wilde t  Serjt. — This  correspondence  is  like  the  case  of 
a  conversation  between  the  opposite  party  in  the  cause, 
and  another  person,  and  the  whole  must  be  heard.  It  is 
important  to  shew  the  state  of  the  knowledge  of  the 
plaintiffs. 

Lord  Denman,  C.  J. — I  think  the  answer  cannot  be 
had.     You  may  ask  the  witness  what  was  done  upon  it. 

The  answer  of  Capt.  Gillam  was  not  given  in  evidence. 

The  trial  occupied  three  days,  and  a  great  deal  of  evi- 
dence was  adduced  on  both  sides. 

Verdict  for  the  plaintiffs  on  all  the  issues. 

Campbell,  A.  G.,  Sir  F.  Pollock,  and  Wightman,  for 
the  plaintiffs. 

Wilde,  Serjt.,  Sir  W.FolkU,  and  R.  V.  Richards,  for 
the  defendant. 

[Attornies — Le  Blanc  ^  Co,,  and  Bovill,^ 


In  the  ensuing  term  a  rule  was  granted  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  grounds  not  at 
all  affecting  the  points  above  reported. 
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Dec.  leth. 

By  AD  agree- 
ment tmder  teai, 
three  penoot 
•greed  to  pur- 
chase a  mine, 
and  bills  for 
SfOOOiL  were  to 
be  paid  as  a 
deposit,  and  it 
was  stipulated 
that  the  sum  of 
2,000t  was  a 


English  v.  Blundell  and  Others. 
JMLONEY  had  and  received.     Plea — General  issue** 


It  was  opened  by  Campbell,  A.  G.,  for  the  plaintiff, 
that  the  action  was  brought  to  recover  a  sum  of  2000/. 
from  the  proprietors  of  the  Anglo- American  Gold  Mining 
Association,  under  the  following  circumstances: — ^The 
association  being  possessed  of  a  mine  in  North  Carolina, 
conditional  paj-  called  the  Hope  Mine,  it  was  stipulated,  by  an  agreement 
turned  *'to  the  Under  Seal,  dated  the  15th  of  July,  1835,  between  the  de- 
SSSwA^^"  fendant,  Mr.  Henry  Blundell,  on  the  part  of  the  associa- 

iSSdS^"  b*  **°°  ^"  ^^^  °"®  P**"^*'  *"^  *^®  plaintiffs.  Dr.  T.  L.  Blun- 

an  agent  to  be  dell  and  Dr.  Edward  Blundell,  on  the  other  part,  that 

purchasers/'  Mr.  H.  Blundell,  on  the  part  of  the  association,  should 

b^r.Sii«-  ««"•  *"^  ^^^^  ^^^  plaintiff,  and  Drs.  T.L.  and  E.  Blun- 

sentedinthe  Jell  should  buy  this  mine,  which  was  described  in  the 

description:— 

J7eU,thatif  agreement  as  ''containing  150  acres  of  surface,  more  or 

s^oootwas  re-  '^^^9  ^"  which  are  veins  containing  gold  ore  in  considerable 

U  must  be'r*'  quantity,  from  which  may  be  extracted,  with  proper  skill 

aU  the  three  and  attention  to  its  reduction,  one  ounce  of  gold  from  a 

bringing  an  ton  of  Ore,"  together  with  land  at  Mallard  Creek,   the 

^u^dZl  P"ce  of  the  whole  being  5,000/.     "The  payment  of  the 

one  of  them  aforesaid  to  be  in  bills  or  notes  as  follows ;  viz.  S,0O0/L  paid 

alone  who  had  ,  f  '  r 

(under  a  sub-  down  in  a  bill  or  bills,  payable  at  six  months  after  date 

membet!!feer  f^om  the  (late  of  these  presents.**  And  the  agreement  went 

nat  undM*seii* )  ^"  further  to  provide  as  follows : — •*  It  is  further  under- 

giTen  the  bills  gtood  and  agreed  upon  by  the  parties  to  these  presents, 

and  advanced 

Uie  money  to  that  the  above  sum  of  2,000/.  is  to  be  held  as  a  conditional 

due,  couid'not"  payment,  to  be  returned  to  the  said  purchasers  should  the 

aSotrfor*"  property,  upon  the  inspection  by  an  agent,  to  be  sent  out 

Bonej  had  by  the  purchasefs  (at  their  expense)  for  that  purpose, 

Htidy  also,  that  prove  to  have  been  misrepresented  in  the  description  of 

sent'ourmus^  it  in  this  agreement,  in  which  case  the  said  Henry  Eng- 

be  a  person 

distinct  from  the  purchsscrs,  and  not  one  of  themseWes,  and  that  no  evidence  was  receivable  to 
shew  that  the  vendor  assented  to  one  of  the  purchasers  going  out  as  agent,  except  the  objection  had 
been  waived  by  soma  instrument  under  seal. 
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lishf  Thomas  L.  Blundell,  and  E.  Blundell^  the  said  pur- 
chasers, have  power  to  abandon  this  agreement ;  notice, 
however,  of  the  intention  of  giving  up  the  purchase  to  be 
served  upon  the  said  Henry  Blundell,  within  fourteen 
days  after  the  arrival  of  the  report  of  the  agent  of  the  pur- 
chasers, which  must  be  within  six  months  from  the  date  of 
this  agreement."  Upon  this  agreement  being  executed,  it 
was  arranged  between  the  three  purchasers,  that  the  de- 
fendant Mr.  H.  Blundell  should  draw  four  bills  for  500^ 
each,  and  that  the  plaintiff  should  accept  them,  and  these 
bills  were  delivered  to  Mr.  H.  Blundell  on  the  part  of  the 
association  ;  and  it  was  also  arranged,  with  the  full  concur- 
rence of  Mr.  H.  Blundell,  acting  on  behalf  of  the  asso- 
ciation, and  indeed  even  at  his  suggestion,  that  Dr.  Ed- 
ward Blundell  should  go  to  North  Carolina,  and  inspect 
the  mine,  and  then  make  the  report,  he  being  intended  to 
be  manager  of  the  mine  in  the  event  of  the  purchase 
being  completed.  Accordingly  Dr.  Edward  Blundell  did 
examine  the  mine,  and  ascertained  that  it  would  not  pro- 
duce an  ounce  of  gold  for  each  ton  of  ore,  and  he  made 
his  report  accordingly,  which  arrived  in  England  on  the 
24th  of  November,  and  on  the  following  5th  of  December 
notice  was  given  to  the  association  to  rescind  the  contract. 
This  being  so,  the  plaintiff  was  entitled  to  receive  back 
his  four  600/.  bills  of  exchange,  but  on  his  applying  for 
them  it  was  ascertained  that  the  association  had  discounted 
them  with  Sir  John  Lubbock  &  Co.,  their  bankers,  and 
the  plaintiff  was  obliged  to  pay  their  amount.  The  plain- 
tiff, therefore,  sought  to  recover  the  sum  of  2fl00L  which 
the  association  had  received  from  him  on  a  consideration 
which  had  failed. 

C.  Cresswell,  Kelly,  and  Mellor,  for  the  defendants, 
submitted,  that  the  present  action  could  not  be  maintained 
upon  two  grounds.  First,  that  by  the  agreement  which 
was  under  seal,  it  was  expressly  stipulated  that  if  there 
was  a  misdescription  of  the  property,  this  sum  of  2000/. 

VOL.  VIII.  z  N.  p. 
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was  to  be  returned  to  the  three  purchasers,  which,  on 
that  event  happening,  gave  a  joint  action  of  covenant  to 
all  the  three,  and  that  being  so,  one  of  the  three  could  not 
maintain  a  separate  action  for  money  had  and  received ; 
the  money,  if  it  were  to  be  repaid  at  all,  being  to  be  re- 
paid to  all  the  three  purchasers  jointly.  Secondly,  that 
the  person  sent  out  was  not  an  agent,  but  one  of  the  pur- 
chasers, and  as  the  rescinding  of  the  contract  between 
the  parties  was  to  depend  on  the  report  of  an  agent  to  be 
named  by  the  purchasers,  it  was  manifest  that  that  must 
mean  some  third  person  to  be  named  by  them,  and  not 
one  of  themselves, 

Campbell,  A.  G.,  Busby,  and  W.  C.  Rowe,  for  the  plain- 
tiff.— With  respect  to  the  first  point,  the  money  advanced 
was  the  money  of  the  plaintiff,  and  Mr.  Henry  Blundell 
was  aware  of  that  fact,  as  he  was  the  attesting  witness  of 
the  following  agreement  which  was  entered  into  between 
the  three  purchasers:  "  Whereas,  by  virtue  of  an  agree- 
ment for  the  purchase  of  certain  property  in  North  Caro- 
lina, United  States  of  America,  entered  into  by  the  par- 
ties hereto,  with  Henry  Blundell  on  the  part  of  the  Anglo- 
American  Gold  Mining  Association,  bearing  even  date 
with  these  presents,  the  undersigned  have  acquired  a  right 
to  the  same.  It  is  hereby  agreed  upon  between  the  said 
H.  English,  T.  L.  Blundell,  and  E.  Blundell,  that  the 
payments  therein  contemplated  and  agreed  upon,  shall  be 
provided  for,  as  also  any  further  payments  for  carrying 
the  same  into  effect  by  the  within  named  H.  English 
solely,  so  that  no  responsibility  shall  be  incurred  to  meet 
the  same  by  T.  L.  Blundell  and  E.  Blundell.  This  agree- 
ment was  not  under  seal,  and  by  it  the  purchasers  further 
agreed  that  Dr.  Edward  Blundell  should  go  out  and  make 
the  report^  and  as  all  parties  understood  at  the  time  that 
Dr.  Edward  Blundell  was  to  go  out  in  the  capacity  of 
agent,  that  was  in  effect  a  waiver  of  the  stipulation,  that 
the  person  sent  out  should  be  an  agent  employed  by  the 
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purcbasersy  and  not  one  of  themselves,  and  that,  at  all 
events.  Dr.  Edward  Blundell  might  be  an  agent  for  his 
partners,  and  if  the  association  had  meant  to  insist  on  this 
objection  they  should  have  done  so  in  the  first  instance, 
and  not  have  sanctioned  Dr.  E.  Blundell's  going  out. 
They  cited  the  cases  o(ExaU  v.  Partridge  (a),  and  Ark-' 
Wright  V.  Cantrell  (b). 


8SS 


1837. 


Lord  Dbnman,  C.  J. — The  agreement  for  the  purchase 
of  this  mine,  which  is  an  agreement  under  seal,  provides 
that  this  sum  of  S,000/«  is  to  be  held  as  a  conditional  pay- 
ment, and  is  to  be  returned  to  the  three  purchasers,  if  the 
property,  upon  inspection  by  an  agent  to  be  sent  out  by 
the  purchasers,  proves  to  have  been  misrepresented  in 
the  description,  in  which  case  the  three  purchasers  have  a 


(a)  8T.  R.  d08.  In  that  case 
the  goods  of  a  stranger  on  the 
premises  of  another  were  distrain- 
ed by  the  landlord  for  rent  iii 
arrear,  and  the  stranger  was 
obliged  to  pay  the  rent  to  redeem 
them  : — Held,  that  the  stranger 
might  maintain  assumpsit  for 
money  pud  to  the  use  of  the  ori- 
ginal lessees,  who  were  bound  by 
their  covenants  to  the  landlord, 
although  some  of  them  had,  to  the 
knowledge  of  the  plaintiff  before 
he  placed  his  goods  on  the  premi- 
ses, assigned  their  interest  to  one 
of  thdr  co-lessees,  who  was  in  the 
exclusive  possession  at  the  time. 

(6)7LawJ.(N.S.)Q.B.p.63. 
In  that  case  the  king,  as  lord  of 
the  duchy  of  Lancaster,  had,  by 
a  lease  dated  Nov.  17»  1827,  grant- 
ed to  the  plaintiff  the  lot  and  cope 
of  the  mineral  rights  belonging  to 
his  Majesty  in  the  soke  and  wa- 
pentake of  Wirksworth,  together 
with  the  office  of  barmaster.    It 


was  alleged  that  it  had  been  usual 
to  grant  the  office  of  barmaster  to 
the  lessee  of  the  lot  and  cope,  but 
it  was  objected  that  the  grant  of 
the  office  was  void,  because  the 
owner  of  the  lot  and  cope  could 
not  be  barmaster,  as  the  barmaster 
should  be  an  indifferent  person — 
the  king's  farmer,  and  the  miner's. 
The  court  of  Queen's  Bench  held 
that  the  grant  of  the  office  of  bar- 
master  was  void,  and  Lord  Den- 
man,,  C.  J.,  in  giving  judgment, 
said — "  It  appears  very  clear  that 
the  office  of  barmaster  is  incom- 
patible with  the  lease  of  the  lot 
and  cope. ''  "  The  barmaster  is  to 
measure  out  the  ground  between 
the  parties,  between  the  miners 
on  the  one  hand,  and  the  farmer 
on  the  other.  The  grant  of  this 
office  is  void,  because  the  party 
cannot,  in  contemplation  of  law, 
satisfactorily  perform  the  duties 
of  the  office,  having  a  direct  in- 
terest to  violate  them.'' 
2 
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1837*         power  to  abandon  the  agreement.     It  appears  to  me  that 
"     '     "      that  this  contract  under  seal,  which  irives  three  persons  a 
9.  ngnt  to  sue  for  this  money  m  covenant,  therefore  prevents 

one  of  those  three  persons  from  suing  in  this  form  of  action. 
There  is  in  effect  a  positive  covenant  to  return  the  money  to 
three  persons,  and  when  it  is  urged  that  it  was  brought  to 
the  knowledge  of  the  other  party  that  this  money  was  not 
the  money  of  the  three,  but  of  the  plaintiff  alone,  I  should 
say  that  I  cannot  look  at  any  evidence  of  that  sort,  as  there 
is  here  a  contract  under  seal  which  says,  that  the  money  is 
the  money  of  the  plaintiff  and  of  two  other  persons  also. 
On  this  part  of  the  case  two  other  difficulties  would  also 
arise,  which  are,  first,  whether  the  mere  fact  of  a  party's 
attesting  an  instrument  is  evidence  to  be  submitted  to  the 
jury  that  he  knows  the  contents  of  it,  and,  secondly,  whe- 
ther, although  he  be  an  agent  for  making  of  contracts  to 
be  entered  into  with  his  principals,  he  is  an  agent  to  bind 
his  principals  as  to  a  contract  made  between  these  three 
purchasers  among  themselves.  With  respect  to  the  se- 
cond objection,  which  has  been  raised  on  the  part  of  the 
defendant,  it  appears  by  the  terms  of  the  deed,  that  an 
agent  was  to  be  sent  out  by  the  purchasers,  and  this 
agent  was  to  report  whether  there  was  any  misdescription 
of  the  property,  and  upon  his  report  depended  all  that 
was  to  take  place  after  it  Now  it  is  most  clear  that  an 
agent  to  be  sent  out  by  the  purchasers  must  be  a  person 
independent  of  the  purchasers  themselves.  It  was  a  great 
advantage  to  them  to  have  the  power  of  appointing  any 
person  to  do  this  without  the  control  of  the  vendors,  but 
when  it  is  said  that  an  agent  is  to  be  appointed  by  the 
purchasers,  that  must  mean  some  other  person  and  not 
one  of  themselves.  I  quite  agree  that  the  objection  might 
have  been  waived,  but  that  could  only  be  done  by  some 
instrument  under  seal,  and  as  in  this  case  there  has  been 
no  waiver  by  any  instrument  under  seal,  I  do  not  think  that 
evidence  can  be  received  to  shew  either  that  Mr.  Henry 
Blundell,  or  the  association  have  overlooked  their  obr 
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jections,  and  have  permitted  some  one  of  the  contracting 
parlies  themselves  to  be  sent  out  as  agent^  instead  of  a  new 
person  being  introduced  into  the  transaction.  I  think, 
therefore,  that  the  plaintiff  must  be  nonsuited* 

Nonsuit. 

CampbeU,  A.  G.,  Busby,   and  W.  C.  Rowe,  for  the 
plaintiff. 

C.  Cresswellf  Kelly,  and  Mellor,  for  the  defendants. 
[Attornies— Ji/on,  and  Xocy  ^  Bridgeg.'] 


Pbddell,  a  Pauper,  v.  Ruttbr  the  elder,  and  Rutter  the 

younger. 

Trespass.— The  declaration  stated,  that  the  defend-  A  sailor  who 
ants  assaulted  the  plaintiff,  and  seized  him,  and  took  from  some  weeks  at 
him  sovereigns,  &c.  amounting  to  12/.  17*.  GdL     Plea,  not  JJ^,"*"^**"' 

guilty.  ceiTed  advancet 

The  plaintiff  was  a  sailor,  and  the  younger  defendant  the  person  who 
kept  the  Harrow  public-house,  at  Poplar,  where  the  plain-  ^^ '^whis' 
tiff  lodsed  for  about  six  weeks,  during  the  months  of  '»"««■  '^^  *5«. 

°  '  °  presence  of  the 

August  and  September,  1837,  and  being  entitled  to  a  sum  father  of  the 
of  18/.  for  wages,  the  elder  defendant  employed  an  attorney  to'thrhoiue  of 
named  Mascall  to  recover  it  for  him.     On  the  3rd  of  Oc-  S'rl*" fti*"* 
tober,  the  money  was  paid  by  the  attorney's  clerk,  to  the  ^'*.^*"?^™" 
plaintiff,  at  the  Butler's  Head,  in  the  City,  in  the  presence  intoxicated,  and 
of  the  elder  defendant  and  another  person.     The  attor-  The^father  of 
ney*s  clerk  received  2/.  from  the  plaintiff,  for  the  expenses  |n*|j[I*^^°' 

presence,  de- 
sired a  joung  woman,  an  acquaintance  of  the  sailor,  to  take  the  money  out  of  his  pocket,  which 
she  did,  and  laid  it  on  the  table.  It  was  13<.  17«.  6cf.  The  publican  took  it  up  and  said  he  would 
keep  it  till  the  man  got  sober.  The  father  told  her  to  say,  when  the  sailor  awoke,  that  his  money 
was  lost.  The  publican  said  she  had  better  be  there  in  the  morning  when  he  settled  with  the 
sailor.  When  he  awoke  and  asked  for  his  money,  the  father  said  it  was  all  tight  till  the  morning. 
After  this,  by  desire  of  the  sailor,  a  pound  in  silver  was  given  to  the  young  woman  out  of  the 
money,  and  the  next  morning,  on  his  applying  for  the  remainder,  he  was  offered  2s.  and  some 
copper  as  the  balance,  after  deducting  what  he  owed  the  publican  :->-^e/£r,  that  a  Joint  action  of 
trespass  was  maintainable  against  both  the  publican  and  his  father,  and  that  the  sailor  was  entitled 
to  recover  the  whole  amount  taken  from  him  without  any  other  deduction  than  that  of  the  pound 
afWrwardi  given  to  the  woman. 
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1837.  of  obtaining  the  xnoney^  and  the  plaintiff  paid  a  sovereign 
for  a  dinner  and  wine  to  the  parties  present,  after  which 
the  plaintiff  and  the  elder  defendant  left  to  go  in  an  om- 
nibus to  the  Harrow.  While  they  were  at  the  Butler's 
Head,  the  elder  defendant  asked  the  plaintiff  whether  he 
would  allow  him  to  keep  the  money  for  him,  and  appealed 
to  the  attorney's  clerk,  as  to  whether  he  ought  not  to  do 
so.  The  clerk  declined  to  interfere.  About  five  o'clock 
in  the  afternoon,  a  young  woman  named  Mary  Laflin,  who 
was  acquainted  with  the  plaintiff,  was  taken  from  the  tap- 
room at  the  Harrow,  into  a  private  room,  where  according 
to  her  own  account,  she  found  the  elder  defendant  and 
the  plaintiff,  with  a  young  man  named  Page,  drinking  rum 
and  water ;  she  gave  her  evidence  as  follows :— '^  I  was 
advised  to  sit  down  by  the  side  of  the  plaintiff,  and  sat 
there  about  half-an  hour.  The  plaintiff  appeared  rather 
sleepy,  and  Page  said  he  had  better  lie  down.  He  was 
laid  down  on  the  carpet  by  Page  and  myself,  and  Mrs. 
Rutter  brought  a  sofa  pillow  for  his  head ;  he  appeared  at 
that  time  completely  intoxicated ;  the  younger  defendant 
then  came  in,  and  he  and  the  elder  went  outside  the  par- 
lour door,  and  had  some  words  together,  and  then  they 
came  in  again,  and  the  elder  defendant  sat  beside  me,  and 
the  younger  sat  opposite.  The  elder  defendant  said 
'  Either  Mary  or  John  had  better  see  what  money  he  has 
in  his  pocket.'  The  younger  defendant  was  going  to  get 
up,  and  the  elder  said  'Mary  had  better  see.'  By  his 
orders  I  put  my  hand  in  his  pocket,  took  out  the  money, 
and  laid  it  on  the  table.  There  were  thirteen  sovereigns, 
one  half-sovereign,  seven  shillings,  and  a  sixpence.  The 
younger  defendant  took  it  up,  and  said  he  would  keep  it 
till  he  got  sober.  The  elder  defendant  told  me  to  say 
when  he  awoke  that  his  money  was  lost.  The  younger 
defendant  said  I  had  better  be  there  in  the  morning,  when 
he  settled  with  Peddell.  Peddell  soon  awoke,  and  asked 
for  his  money.  The  elder  defendant  said  his  money  was 
all  right  till  the  morning.    About  half*an-hour  after  he 


MICHAELMAS  TERM,  1  VICT.-Q.  B.  $S9 

woke,  Peddell  said  he  wanted  some  money  for  Mary,  1837. 
meaning  me^  and  a  pound  in  silver  was  given  to  me  at  that 
time,  by  the  younger  defendant.  After  this,  there  were 
brought  in  a  glass  of  rum  and  water,  a  glass  of  gin  and 
cloves,  and  a  pot  of  half-and-half,  which  was  taken  to  my 
place  with  PeddelL  He  staid  all  night  at  my  place,  and 
went  to  the  Harrow  next  morning  to  ask  for  his  money. 
I  venjt  with  him  to  the  house,  but  did  not  go  into  the  bar.** 
Oh  her  cross  examination^  she  said^  "  I  heard  from  Ped- 
dell, that  two  shillings  and  some  coppers  were  oiTered  him 
in  the  bar  by  the  younger  defendant,  who  is  the  landlord 
of  the  house.  Peddell  may  have  had  a  little  money,  a 
few  shillings  at  times  from  the  younger  defendant,  while 
he  lodged  at  the  Harrow.  I  think  he  said  at  the  police 
office,  that  he  had  money  at  different  times,  and  he  might 
have  said  as  much  as  seven  shillings  at  one  time,  though  I 
cannot  recollect  exactly.  Some  money  was  paid  out  of  a 
South  sea  voyage.  Peddell  did  not  tell  me  that  the  two 
shillings  and  the  coppers,  were  offered  him  as  the  balance 
of  his  account,  but  only  that  he  would  not  take  it;  he  said 
they  had  brought  him  in  debt  more  than  he  was  in  debt. 
When  he  was  told  that  the  money  was  all  right  till  the 
morning,  he  said  *  very  well,*  or  something  of  that  sort, 
but  he  was  not  sober  at  the  time.'*  On  her  re-examination, 
she  said,  ^'Peddell  said,  at  the  police  office,  he  had  received 
5/.  16s.  for  a  former  voyage,  and  paid  the  defendant  four 
guineas  out  of  it.  I  should  say  fourteen  shillings  a  week 
is  a  proper  charge  for  a  sailor's  board  and  lodging  at  such 
a  house  as  the  Harrow."  An  officer  of  the  Thames  police, 
who  served  a  summons  on  the  younger  defendant,  said 
that  afterwards,  both  defendants  were  with  him  together, 
the  younger  said  Mary  Laflin  took  the  money  from  the 
plaintiff's  pocket  and  laid  it  on  the  table,  and  he  took  it 
up,  and  counted  it  before  her  face,  and  took  it  away  to 
take  care  of  it  for  him.  The  elder  defendant  said  it  was 
so ;  they  said  there  was  an  account  between  him  and  them, 
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1837.        A^d  ^^^y  offered  him  back  the  difference,  two  shillings 
and  something,  and  that  was  not  accepted. 

TAesiger,  for  the  plaintiff* — In  opening  the  case,  after 
stating  the  evidence  as  to  the  taking  of  the  money,  anl 
the  demand  next  morning,  said: — When  the  plaintff 
found  that  he  could  not  get  his  money,  he  went  to  tie 
Thames  police  office,  and  the  magistrates  then  summoned 
the  defendants,  and  after  both  parties  had  been  head, 
and  the  defendants  had  made  a  statement,  the  magistrates 
held  them  to  bail,  to  answer  for  a  felony  at  the  Central  Cr- 
minal  Court.  When  the  case  had  been  stated  in  the  new 
Court,  the  Common  Serjeant  consulted  the  judges  in  the 
old  Court,  and  came  back  and  said,  that  after  the  civil 
proceedings,  he  thought  it  would  be  better  that  the  case 
should  not  proceed. 

Lord  Denman,  C.  J. — Was  it  not  rather  upon  the 
ground,  that  it  would  not  be  fair  to  proceed  with  the  case, 
because  they  had  made  some  admissions  in  the  course  of 
the  civil  proceedings,  which  they  would  not  have  made,  if 
they  had  expected  to  be  called  upon  to  answer  a  criminal 
charge.    I  think  that  was  the  ground  on  which  it  was  put. 

Thesiger. — Notwithstanding  this  criminal  proceeding, 
the  plaintiff  may  maintain  trespass  for  the  money  taken. 
Crosby  v.  Leng  (a),  is  an  authority  for  this  position.  In 
that  case  a  great  number  of  authorities  are  cited,  which 
shew  that  an  action  of  trespass  may  be  maintained  for 
taking  money,  and  one  case  in  particular,  in  which  it  was 
held,  that  after  a  conviction  for  burglary  and  stealing 

(a)  12  East,  409.    In  that  case  in  procuring  the  acquittal;  but 

it  was  held,  that,  after  an  acquittal  that  if  the  acquittal  of  the  felony 

of  a  defendant  on  a  charge  of  appeared  to  have  been  obtained 

feloniously  stabbing  the  pluntiff,  by  the  collusion  of  the  pl^ntiff, 

the  latter  might  maintain  trespass  the  action  would  not  be  main- 

for  the  civil  injury,  if  it  did  not  tunable, 
appear  that  the  plaintiff  colluded 
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money,  a  party  might  maintain  an  action  for  the  money  of 
which  he  had  been  deprived.  In  this  case,  we  shall  prove 
the  taking  of  the  money.  It  has  been  suggested  that  the 
defendants  meant  to  rely  on  leave  and  licence,  but  they 
cannot  rely  upon  that,  or  any  justification,  as  they  have 
not  pleaded  specially. 

Kelly,  for  the  defendants. — The  plaintiff  must  be  non- 
suited ;  there  is  no  trespass  proved,  and  the  action  is  not 
maintainable.    A  person,  not  a  defendant,  takes  the  money 
out  of  the  plaintiff's  pocket,  and  lays  it  on  the  table,  and 
one  of  the  defendants  takes  it  from  the  table  for  safe  cus- 
tody.  The  plaintiff  wakes,  and  is  informed  that  his  money 
will  be  taken  care  of,  and  he  makes  no  objection,  but  says, 
'very  well,*  or  something  to  that  effect;  he  subsequently 
deals  with  the  money  while  in  the  care  of  that  defendant, 
desiring  twenty  shillings  to  be  given  to  Mary.     The  next 
morning  he  is  offered  the  balance,  after  deducting  the 
claim  which  one  of  the  defendants  had  against  him.    Under 
these  circumstances  an  action  for  money  had  and  received 
would  lie  against  the  person  who  took  the  money  off  the 
table  and  retained  it,  but  it  would  be  subject  to  his  right 
of  set  off,  and  the  plaintiff  cannot  be  allowed,  by  bringing 
trespass,  and  joining  two  defendants,  to  defeat  the  right  of 
set  off.     It  was  not  the  younger  defendant  who  took  the 
money  from  the  plaintiff's  person,  nor  did  he  give  the 
order  to  take  it.    He  only  took  it  off  the  table ;  and  be  it 
remembered  that  it  was  on  the  table  in  his  own  house^ 
where  he,  as  landlord,  was  answerable  for  the  safe  custody 
of  property  belonging  to  his  guests.    I  do  not  say  that  the 
defendants  had  leave  and  licence.     Suppose  the  younger 
defendant  had  come  in  and  seen  the  money  on  the  table, 
and  taken  it  up,  it  would  not  be  trespass ;  a  trespass  must 
be  a  wrongful  taking;  at  all  events,  if  there  is  a  trespass  in 
this  case,  it  is  not  a  joint  trespass.     It  may  be  a  trespass 
in  the  girl,  though  I  do  not  know  that  it  has  ever  been  so 
held.    But  it  is  no  trespass  in  these  defendants. 
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1837.  W.  H.  Watson,  on  the  same  side. — ^The  declaration  is, 

that  the  defendants  made  an  assault,  and  seized,  and  took 
the  money*  Supposing  for  a  moment  that  the  girl  was 
the  agent  of  the  defendants,  yet  it  is  not  a  trespass,  as  the 
money  was  taken  for  safe  custody,  for  the  protection  of 
tlie  property  of  a  drunken  man.  It  is  similar  to  the  case 
of  goods  taken  at  a  fire,  where,  if  goods  are  taken  for  se- 
curity»  it  is  no  trespass.  As  to  what  took  place  the  next 
morning,  that  will  not  alter  the  case,  the  settlement  of  an 
account  afterwards  will  not  make  a  man  a  trespasser  ab 
initio. 

Lord  Denhan,  C.  J. — I  think  there  is  evidence  to  go 
to  the  jury,  of  its  being  a  joint  act  of  both.  I  think  it  is 
an  assault  and  a  trespass,  which  must  be  justified  in  some 
way  or  other  to  entitle  the  defendants  to  the  verdict. 

KeUy  then  addressed  the  jury,  and  (after  observing  on 
the  unequal  terms  on  which  the  plaintiff  and  defendants 
were  placed,  on  account  of  the  former  suing  in  forma 
pauperis)  said — ^The  plaintiff  has  adopted  a  dishonest 
course,  in  bringing  an  action  of  trespass  int  a  form  in 
which  a  jury  cannot  adjudicate  on  the  fair  rights  of 
the  parties,  because  there  cannot  be  either  a  set-off  or 
a  payment  of  money  into  Court.  If  his  lordship  is  of 
opinion  that  this  is  a  trespass,  then  will  come  the  question 
of  what  damages  you  are  to  give,  whether  the  whole  or  a 
part  of  the  money  taken.  But  there  is  for  you  this  pre- 
vious question,  whether  there  is  proof  of  a  joint  trespass. 
I  submit  to  you,  under  my  lord's  correction,  that  there 
is  no  joint  trepass  proved.  It  is  evident  that  both  parties 
are  made  defendants  to  shut  out  the  testimony  of  one  as  a 
witness.  Again,  the  plaintiff  is  not  dealing  fairly,  in  not 
calling  Page  as  a  witness  to  confirm  the  young  woman. 
As  to  the  joint  trespass,  here  is  the  case  of  one  person, 
the  elder  defendant,  having  no  claim  against  the  plaintiff, 
desiring  the  young  woman  to  take  out  the  money,  and  she 
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does  so,  and  lays  it  on  the  table*:  supposing  that  to  be  a 
trespass  in  him,  it  is  no  evidence  of  a  trespass  in  the 
younger  defendant,  who  is  the  landlord  of  the  house,  and 
is  by  law  responsible  for  the  property  of  his  guests.  As  to 
the  observation  which  the  young  woman  swears  to  as  made 
by  the  elder  defendant,  viz. :  *'  When  he  wakes  tell  him  that 
his  money  is  lost/'  either  it  must  have  been  said  as  a  joke 
or  it  was  not  said  at  all,  because  when  he  wakes  there  is  no 
attempt  made  to  deceive  him,  but  he  is  told  that  his  money 
is  all  right  till  the  morning.  I  do  not  say  that  a  person 
who  has  a  fair  claim  against  another  is  to  take  the  money 
out  of  that  other's  pocket  to  pay  himself,  but  is  there  any 
thing  fraudulent  or  dishonest  in  deducting  his  claim  when 
he  has  got  the  money  properly  in  his  possession.  Then, 
if  you  can  consider  it  a  trespass,  the  question  will  arise, 
whether  you  are  to  give  this  man  the  whole  of  the  money 
taken,  or  whether  you  will  think  that  the  plaintiff  would 
honestly  have  paid  the  younger  defendant  the  money  due 
to  him^  for,  if  you  think  he  would,  then  he  will  not  be 
damnified  beyond  the  amount  of  the  balance  remaining 
after  the  deduction' of  a  fair  and  reasonable  sum. 

Lord  Denman,  C.  J.,  in  summing  up,  said — This  is  an 
action  brought  by  the  plaintiff,  in  forma  pauperis,  against 
the  defendants.  It  is  an  action  of  assault  and  for  taking 
certain  coins  of  the  value  of  12L  17«.  6d.,  being  the 
amount  which  he  says  has  been  wrongfully  taken  from 
him.  The  first  question  will  be,  whether  a  trespass  has 
been  committed ;  but  I  think  it  is  clear  that  it  has,  for  I 
cannot  leave  it  as  a  matter  of  any  doubt,  that,  if  a  man 
puts  his  hand  into  another's  pocket  without  his  leave,  and 
takes  his  money,  it  is  a  trespass,  though  possibly  there 
may  be  cases  in  which  the  taking  another's  property  with- 
out his  leave  would  not  be  a  trespass ;  but  it  must  be  a 
very  strong  case,  such  as  the  case  which  has  been  alluded 
to,  of  property  taken  for  security  at  a  fire.  Then  will 
come  the  second  question,  whether  both  defendants  were 
catually  concerned  in  the  taking,  both  being  present  when 
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1837.  it  was  done,  one  directing  it  to  be  done  and  the  other 
taking  advantage  of  it  as  soon  as  it  was  done.  Some  very 
proper  observations  have  been  made  on  the  subject  of  a 
party's  suing  in  forma  pauperis.  Undoubtedly  it  may  be 
abused,  and  is  often  a  hardship  upon  the  party  who  is 
not  in  that  state ;  but,  on  the  other  hand,  it  is  a  great 
honour  to  the  English  law,  as  without  it  a  man  might  be 
ruined  by  a  person  in  whom  he  placed  confidence,  and 
prevented  by  that  very  ruin  from  taking  any  steps  agiunst 
him.  With  respect  to  the  trespass,  if  you  think  the  elder 
defendant  meant  only  to  say,  "Let  this  young  woman 
take  it  if  she  thinks  proper,**  then  it  will  not  be  a  trespass 
in  him ;  but  if  you  think  that  she  was  really  acting  by  his 
orders,  then  it  will  be  a  trespass  in  him,  and  the  younger 
defendant,  taking  advantage  of  the  act  afterwards  and 
being  present  at  the  time,  it  will  be  a  trespass  in  him  also. 
With  respect  to  the  amount  of  damages,  the  plaintiff  de- 
manded his  money  the  next  morning  and  was  entitled  to 
receive  it  all,  and  ought  afterwards  to  have  paid  any  just 
claim  against  him.  But  there  does  not  appear  to  have 
been  any  demand  previously  made  against  him.  The 
younger  defendant,  instead  of  delivering  the  money  taken, 
makes  himself  the  judge  of  the  correctness  of  his  own 
claim,  and  offers  2s.  and  some  copper,  which  is  refused. 
If  there  had  been  any  demand  made  beforehand  of  any 
specific  sum,  I  should  have  advised,  though  he  would 
not  have  been  entitled  to  it,  that  you  should  have  low- 
ered the  dsmages,  so  as  to  include  only  what  might  have 
been  the  fair  balance  due.  But  I  think  there  is  nothing 
from  which  you  can  do  that,  and  I  think  that  the  plaintiff 
is  entitled  to  recover  every  farthing  which  has  been  taken 
from  him. 

Verdict  for  the  plaintiff— Damages, 
12/.  17*.  6rf. 

ThesigCTt  and  Thomas^  for  the  plaintiff. 
Kelfy,  and  W.  H.  Watson,  for  the  defendants. 
[Attomies— Peftam,  and  Hodgpon'\ 
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Gardiner  and  Another  r.  Childs  and  Another.  ' 

.  J^  tetk. 

Assumpsit,  for  goods  sold  and  delivered.     Plea,  the  Though  then 

general  issue. — The  plaintiffs  were  wholesale  stationers,  ofpartnmhlp 

in  Newgate  Street,  London,  and  the  defendants  were  ji^nilV*^ 

printers,  at  Bungay,  in  Suffolk ;  and  the  action  was  brought  ^^  ^  ^»^^  ^ 

to  recover  the  sum  of  S97/.  16«.,  being  the  price  of  certain  by  nch  indi- 

quantities  of  paper,  furnished  by  the  plaintiffs  on  two  yet,  in  mh^' 

orders,  in  the  following  forms: —  Sic3d*br" 

"  Stationers'  HaU  Court,  '^H^^' 

15th  February,  1886."  »««•  «f  ««• 

tnoaaction; 

'*  Messrs.  Bowles  and  Gardiner,"  not  only  the 

"  Deliver  to  Messrs.  Childs,  JMX)  reams  super-royal,  for  nS'Ji  k,^wt 
Jeremy  Taylor's  works,  100  reams  in  March,  and  100  ditto  *»  ^*  ^'  ^ 

,      .      .,^  •Mllon,  but  the 

m  April.  ordering  of  the 

(Signed)        "  Wbstlby  &  Davis.*'      5^1  e^didve 

act  of  the  pu- 

"  Stationers'  Hall  Court,       ^'^^^'a^^' 
17th  March,  18S6."  bystationen 

'< Messrs.  Bowles  and  Gardiner,"  peperfw two 

"  Deliver  to  Messrs.  Childs,  72  reams  super-royal,  for  ^^^l  ^^^ 
Doddridge's  Expositor."  order  of  the 

^  '^  pablishen  of 

(Signed)        *'  Westley  &  Davis."      the  worki, 

■gainst  the 
printers  of  theoBi 

Campbell,  A.  6. — In  opening  the  case  for  the  plaintiffs,  on  the  groand 
stated,  that  the  plaintiffs  supposed,  at  the  time  when  the  ten  and  pub- 
orders  were  executed,  that   the    defendants   were   only  i^^enwere 

^    partners  in  the 

tradesmen  employed  by  Messrs.  Westley  &  Davis,  who  works,  it  was 

were  publishers  in  London,  with  whom  the  defendants  the  defendants 

had  had  dealings  for  some  years.     But  Messrs.  Westley  J'^^^tl'^n^ 

&  Davis  became  bankrupts  in  February,  1836,  and  then  ntionsatthe 

it  was  discovered  that  the  defendants  had  been  partners  orders  were 

with  them,  in  both  the  works  for  which  the  paper  had  wJre°iiabie  for 

been  furnished,  and    the    plaintiffs    proved   their   debt  ih«  things  fur- 

'  '^  '^  nished  to  com- 

under  the  bankruptcy,  with  the  express  reservation  of  piete  those 
the  right  to  claim  against  the  defendants.    He  contended  aithongh'ti^ 

publishers  only 
were  liable  in  the  first  insttnoe. 
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1637.  ^^^^  ^^^  moment  the  defendants  were  discovered  to  be 
partners  with  Westley  &  Davis,  they  became  as  much 
liable  to  pay  as  if  they  had  been  partners  actually  signing 
the  original  order  for  the  goods.  He  also  stated,  that  he 
should  call  for  the  production,  by  the  defendants^  of  certain 
agreements  between  them  and  Westley  &  Davis,  under 
which  they  became  partners  in  the  Family  Expositor,  and 
the  works  of  Jeremy  Taylor;  and  if  they  were  produced, 
and  were  not  stamped,  he  should  prove  a  refusal  on  the 
part  of  the  defendants,  to  permit  them  to  be  stamped, 
and  see  whether  the  defetidants  were  to  be  allowed  to 
take  advantage  of  such  a  mere  technical  objection.  But 
even  if  the  agreement  should  not  be  given  in  evidence, 
there  would,  he  trusted,  be  sufficient  proof  in  the  accounts 
between  the  parties,  which  had  been  discovered  among 
the  papers  of  Messrs.  Westley  &  Davis. 

A  clerk  of  the  plaintiffs  was  called  to  prove  the  hand« 
writing  of  the  firm  of  Westley  &  Davis,  to  the  orders 
for  the  goods ;  he  admitted,  on  bis  cross  examination,  that 
the  plaintiffs  had  dealings  with  Westley  &  Davis  to  a  very 
large  amount;  that  it  was  often  the  case  that  publishers 
bore  the  expenses  of  a  work,  and  settled  with  others  who 
had  an  interest  in  it,  and  that  he  never  knew  of  the  plain- 
tiffs applying  to  any  other  person  than  the  publishers  in 
any  case. 

Campbell,  A.  6.,  then  called  for  the  production  of  two 
agreements,  one  dated  the  8th  of  October,  1831,  between 
the  defendants,  a  Mr.  Hall,  and  Messrs.  Westley  & 
Davis,  and  the  other  dated  the  8th  of  February,  1884, 
between  the  defendants,  and  Westley  &  Davis  only,, 
under  which,  as  the  plaintiffs  alledged,  the  defendants 
became  partners  in  Doddridge's  Expositor^  and  Jeremy 
Taylor's  works. 

They  were  handed  to  the  officer  by  the  counsel  for  the* 
defendants,  and  on  inspection  it  appeared  that  they  were 
not  stamped. 
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Upon  this,  an  objection  to  their  being  read  was  taken 
by  Crotoder,  for  the  defendants* 

i 

Campbell,  A.  G. — I  can  shew  that  application  was  made 
to  a  Judge,  who  refused  to  order  the  production  of  the 
agreements,  on  the  ground  that  the  plaintiffs  were  not 
parties  to  them.  It  would  be  allowing  a  party  to  take 
advantage  of  his  own  wrong,  if  the  defendants  were  at  li- 
berty to  object  to  the  want  of  a  stamp  when  they  would 
not  produce  them,  and  thereby  prevented  them  from  being 
stamped.  The  question  is,  whether  there  is  not  an  im- 
plied exception  to  the  general  rulci  if  a  party  has  done 
all  he  can  to  get  an  instrument  stamped  ? 

Lord  Denman,  C.  J. — I  think  there  is  not.  It  cannot 
have  the  effect  of  repealing  the  Stamp  Acts. 

The  following  accounts  were  then  put  in : — 


1886.    Dr.    Taylor's  Works  with  J.  R-&C.Childs.    Cr. 

£.    s.  d.  £•    s.  d. 

June  30,  Carriage,    16  4    June  30, 
Commis.lOperct.    10    0  0    Appleton. 
Nett,        .        -     88  13  8 


on.  40^.  I 


100    0  0  100    0    0 


Messrs.  Westley  &  Davis  J  nett  -  -    44    6     10 


Doddridge's  Expositor.  Bungay,  1836. 

Dr.  To  J.  R.  &  C.  Childs.         £.    s.  d. 

Oct.  19th,  Printing  500—67  reams  at  14*.          46  18  0 

Paper  and  printing  500  plates,            3  15  0 

50  13  0 
Messrs.  Westley  &  Davis,  Dr. 

One  third  of  the  above    -    16  17  8 
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Messrs.  Westley  &  Davis.  Bungay,  1837. 

Present  Bill,  To  J.  R.  &  C.  Childs. 

6  Months.  £•    s.    d, 

January  1st,  \  printing  500  Taylor,  Oct.  5th      67    0    6 
i    do.  500  Expositor,  Oct.  19th    16  17    8 


February  4th,  Settled,  in  account,  88  18    2 


J.  R.  &  C.  Childs. 

An  account  current  between  Westley  &  Davis  and  the 
defendants  was  also  put  in,  in  which  it  appeared  that  a 
mistake  had  been  made  as  to  the  Expositor,  in  conse- 
quence of  which  the  following  letter  had  been  written  to 
Messrs.  Westley  &  Davis : — 

"  Bungay,  7th  February,  1887. 
"  Dear  Sir, — I  see,  that  in  the  haste  with  which  your 
accounts  were  thrown  together,  one  material  error  occur- 
red. It  is  this: — ^We  stand  charged  with  the  whole  in- 
stead of  one-third  of  the  paper  for  Doddrige*s  Expositor, 
that  is,  we  are  debited  93/.  lis.  in  place  of  S\L  4«.  I 
therefore  now  debit  you  31/.  4«.,  and  shall  also  charge 
Mr.  Hall  31/.  4«.,  which  will  square  the  account ;  you  re- 
membering that  you  will  make  no  charge  against  Mr.  Hall 
for  the  item.** 

This  letter  was  signed,  ''  Charles  Childs,"  and  was  ad- 
dressed to  "  Mr.  A.  K.  Davis.*" 

CrowdeTf  for  the  defendants. — The  course  of  business 
is,  that  the  publisher  orders  the  paper  to  be  sent  direct 
to  the  printer,  instead  of  to  his  own  premises,  but  it  is 
furnished  on  his  credit.  The  plaintiffs  have  furnished 
the  goods  on  the  credit  of  Westley  &  Davis,  with  whom 
they  have  done  business  for  many  years  in  the  same  way, 
and  now,  because  Westley  &  Davis  have  failed,  they 
turn  round  upon  the  defendants,  which,   I  submit,  in 
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point  of  law  they  are  not  at  liberty  to  do,  upon  the  evidence 
given  in  this  case.  The  documents  put  in  evidence  only 
establish  an  interest  in  the  two  works,  from  June,  1836, 
and  January,  1837;  but  I  deny,  on  the  documents  put  in, 
that  any  such  interest  as  would  establish  a  partnership 
existed  at  the  date  of  the  orders,  viz.  16th  of  February, 
1836,  and  16th  of  March,  1836.  I  admit,  that  if  secret 
partners  existed  at  the  time  of  furnishing  the  goods, 
they  may  be  sued  if  discovered  afterwards.  The  printer 
is  to  be  paid»  and  he  sends  his  account  to  the  publisher, 
and  my  friends  on  the  other  side  infer,  from  the  words 
**  Nett  44/.  6s.  10c/.,"  that  there  was  a  partnership.  But 
assuming  that  there  was  to  be  an  interest  when  the  work 
was  complete,  would  that  constitute  a  partnership  so  as  to 
make  the  defendants  liable  for  the  paper  to  be  used  in 
completing  it  ?  The  case  of  Saville  v.  Robertson  (a),  where 
the  parties  were  to  become  jointly  interested  in  a  cargo 
of  goods,  one  party,  in  order  to  complete  it,  had  or* 
dered  goods,  and  he  who  had  ordered  them  became 
bankrupt;  the  seller  sued  all  the  parties  to  the  ad- 
venture, and  failed,  as  the  partnership  was  not  complete 
till  the  cargo  was  complete.  If  the  law  be  that  the 
plaintiffs  have  a  right  of  action  against  the  defend- 
ants, then  the  man  who  supplied  the  printer's  ink  to  the 
defendants,  and  the  journeymen  who  worked  the  press, 
might  sue  Westley  &  Davis.  In  Young  v.  Hunter  (b), 
Gibbsy  J.,  said,  ''  I  am  by  no  means  of  opinion  that 
there  may  not  be  a  case  where  two  houses  shall  be  in- 
terested in  goods  from  the  beginning  of  the  purchase, 
yet  not  be  both  liable  to  the  vendor ;  as,  if  the  parties 
agree  among  themselves  that  one  house  shall  purchase  the 
goods  and  let  the  other  into  an  interest  with  them,  that 
other  being  unknown  to  the  vendor,  in  such  a  case  the 

(a  j  4  T.  R.  720.  another  is  afterwards  permitted  to 

(b)  4  Taunt.  583.     The  point  share  in  the  adventure,  the  vendors 

decided  in  that  case  is,  that  where  cannot  recover  a^nst  such  other 

one  person  purchases  goods,  and  person  for  the  price  of  the  goods. 

VOL.  Vilf.  A  A  N.  P. 


Gardinir 

V. 
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1837.  vendor  could  not  recover  against  bimi  although  such  other 
person  would  have  the  benefit  of  the  goods.'*  In  the 
present  case,  the  defendants  were  unknown  to  the  plain- 
Childs.  ^|£p^  ^  having  any  interest  at  the  time  of  the  purchase, 
and  a  dormant  partner  is  only  liable  on  the  ground  of  an 
implied  agency  of  one  partner  for  the  other  in  the  part- 
nership concerns.  That  implication  does  not  arise  in  the 
case  of  a  single  adventure,  but  is  confined  to  the  case  of 
a  general  partnership.  Be  it  that  it  is  a  joint  publication, 
different  persons  order  the  different  things  required,  one 
the  ink,  and  another  the  paper,  and  each  is  to  be  answer- 
able for  the  particular  goods  which  are  furnished  upon 
his  particular  credit.  In  the  cases  of  coach  proprietors, 
where  each  have  particular  portions  of  the  road,  and  horse 
them,  and  find  hay  and  corn,  an  action  cannot  be  sup- 
ported against  the  proprietors  generally  for  corn,  &c. 
furnished  to  the  particular  person  who  ordered  it.  In 
Barton  v.  Hanson  and  others  (a),  it  was  decided,  that  if 
several  persons  horse,  with  horses  which  are  their  several 
property,  the  several  stages  of  a  coach  in  the  general  pro- 
fits of  which  they  are  partners,  they  are  not  all  jointly 
liable  for  goods  furnished  to  one  partner  for  the  use  of  the 
horses  drawing  the  coach  along  his  part  of  the  road. 
The  course  and  practice  of  publishers  with  printers  is 
admitted  by  my  learned  friend  to  be  universal,  and  one  of 
the  witnesses  also  admits  it  to  be  so — that  many  persons 
are  interested  besides  the  publisher,  but  the  pubUsher  em- 
ploys the  tradesmen.  The  question  is,  whether  there 
was  a  partnership  in  the  paper,  and  not  in  the  publication 
merely. 

Lord  Dbnman,  C.  J.,  in  summing  up  (after  stating  the 
evidence  of  the  supply  of  the  paper,  &c.),  said — In  order 
to  shew  the  partnership,  the  plaintiffs  put  in  settlements 
of  accounts  between  Westley  and  Davis,  and  the  defend- 

(a)  2  Taunt  49. 


Cbilds. 
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antSy  some  of  them  early  and  some  of  them  late ;  some  as         1837. 
early  as  June,  1836,  the  paper  being  ordered  to  be  sup-      "     ^    ^ 
plied  in  April  and  May,  1836,  and  in  June,  1836,  they  «. 

claim  one  half  of  the  nett  in  the  work  of  Jeremy  Taylor, 
which  is  one  of  the  works  for  which  the  paper  was 
supplied  ;  so  that  it  is  made  perfectly  clear  that  the 
Messrs.  Childs  had  an  interest  in  the  particular  works  in 
respect  of  which  the  paper  was  furnished.  Observations 
have  been  made  as  to  the  hardship  of  the  case.  It  is 
better  not  to  look  at  the  hardship  of  the  case  at  all,  but 
to  look  to  the  rule  of  law  upon  the  subject.  In  my  opinion 
the  rule  of  law  is  this — if  these  defendants  were  partners 
>  in  the  publications  at  the  time  when  the  orders  were  given, 
they  are  liable  for  the  things  furnished  to  complete  that 
publication,  although  Messrs.  Westley  and  Davis  were 
liable  in  the  first  instance.  I  can  conceive  that  all  the 
partners  may  not  be  liable  for  all  that  is  done  by  each 
individual  partner,  as  in  the  case  suggested  by  Mr.  Justice 
GibbSf  but  I  think  that  in  such  cases  there  should  be 
something  exclusive  in  the  nature  of  the  transaction — not 
only  that  they  should  not  be  known,  but  that  the  ordering 
of  the  goods  should  be  the  exclusive  act  of  the  particular 
partner.  The  question  is,  whether  these  accounts  con- 
vince you  that  the  partnership  existed  at  the  time  when 
the  goods  were  furnished;  if  they  do,  then  the  defendants 
will  be  liable.  The  plaintiffs  having  made  out  a  strong 
prim&  facie  case,' it  is  difficult  to  avoid  looking  at  the  con- 
duct of  the  defendants  with  respect  to  the  agreements 
which  have  been  alluded  to.  The  defendants  being  called 
on  to  pay  as  partners  might  shew  when  they  began  to 
be  such  by  the  production  of  the  agreements,  but  they 
refused  to  produce  them  before  the  learned  Judge.  You 
will  say  whether  you  think  that  at  the  time  when  these 
goods  were  furnished  the  defendants  were  partners  in  the 
concern  for  whose  benefit  they  were  furnished.  If  you 
think  they  were,  then  you  will  find  for  the  plaintiff*a ;  if 
you  think  the  plaintiffs  have  not  made  this  out  to  your 

A  a2 
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satiflfaction,  then  you  will  find  your  verdict  for  the  de- 
fendants. 

Verdict  for  the  plaintifiB— Damages  3972.  16^. 

Campbell,  A.  G.,  and  Hoggins,  for  the  plaintiffs. 

Crowder  and  Buii,  for  the  defendants. 

[Attornies— CAttfto^me  4-  Co,,  and  Aihunt  4-  G.] 


In  the  ensuing  term  a  new  trial  was  moved  for  on  the 
part  of  the  defendants,  but  the  Court  of  Queen's  Bench 
refused  to  grant  a  rule. 


FirMi  Sitting  at  Westminster  in  Hilary  Term,  I8S8. 

BEFORE  MR.  JUSTICE  PATTESON. 


Walker  v.  Woolcott,  Sawyer,  Fitz  Patrick,  and 
George. 

ToacoDncftr  XrESPASS.— The  first  count  of  the  declaration  was 
^mSSm  '^r  breaking  and  entering  the  plaintiff's  house,  room,  and 
^C.'Mid20«  ^P^''^™c^^»  ^^^  taking  his  goods.  Second  count — For  an 
Into  Court,  And  expulsion.     Fleas,  1st,  by  all  the  defendants  as  to  the 

pictded  thftC  the 

pUintiffhAd  first  count.  Not  guilty ;  2nd,  by  the  defendants  Woolcott 

milier^^  and  Sawyer,  as  to  the  second  count.  Not  guilty  ;  and  Srd, 

nwges*    R«pH-  by  the  defendants  Fitzpatrick  and  George,  as  to  the  Snd 

the  pkintiff  count,  a  payment  of  twenty  shillings  into  Court,  and  that 

greater  da-  ^^®  plaintiff  had  not  sustained  damages  to  any  greater 

ju*'*IrbS*tQ  *"^^**"^*'     Replication  to  the  third  plea,  that  the  plaintiff 

And  a  Terdkt  had  sustained  damaires  to  a  greater  amount 

for  the  pUlndff  ^  ^ 

against  A.  ibr 

SOI  beyond  the  turn  paid  into  Court,  and  a  verdict  that  S0«.  at  to  B.  and  C.  waa  soffldent: — Btld^ 
that  this  coold  not  be  done,  and  that  if  the  jury  thought  that  A.  was  guilty,  and  that  the  daoMgct 
the  plaintiff  had  sustained  did  not  exceed  20s^  they  should  find  a  verdict  against  A.,  with  nominal 
damages  only,  and  a  verdict  in  favour  of  C.  and  D. ;  but  that  if  the  jury  thought  the  damages  that 
the  plaintiff  had  sustained  exceeded  SOt.,  they  should  find  a  verdict  against  aU  the  defendantt  for 
10  much  as  the  pbinlifs  damages  exceeded  that  sum. 
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It  appeared  that  at  the  timeof  the  taking  of  the  plaintiflTa  1838. 
goods,  which  was  on  the  SOth  of  September,  18S7|  the 
pkdntiff  was  a  tenant  of  the  defendant  Woolcott,  of  the 
shop  in  which  the  goods  were  taken,  and  that  three 
quarters  rent  were  then  in  arrear.  It  further  appeared 
that  the  defendant  Fitzpatrick  was  a  distress  broker,  and 
the  defendant  George  was  a  man  whom  he  left  in  posses- 
sion, when  he  made  distress.  With  respect  to  the 
taking  the  goods,  there  was  some  obscurity  in  the  evi-* 
dence ;  and  also,  as  to  whether  these  two  defendants  had 
got  in  by  forcing  a  door  or  not;  but  it  seemed  that  these 
defendants  had  made  a  distress  for  the  rent,  and  having 
done  so,  had  turned  the  plaintiff's  apprentice  out  of  the 
premises,  and  padlocked  the  door;  and  it  was  proved 
that  when  the  defendant  Woolcott  was  told  that  he  was 
wrong  in  turning  out  the  apprentice,  he  replied  that  the 
plaintiff  was  too  poor  to  go  to  law.  There  was  no  evi- 
dence against  the  defendant  Sawyer. 

Patteson,  J.,  in  summing  up. — If  the  defendants  took 
the  goods  as  a  distress  for  the  rent,  they  are  justified  as 
to  that  part  of  the  case,  under  the  plea  of  the  general 
issue,  unless  you  are  satisfied  that  they  broke  open  the 
door.  With  respect  to  the  expulsion,  the  defendants 
Fitzpatrick  and  George  have  admitted  that  they  are 
guilty  of  that;  but  they  also  say  that  the  sum  of  20i., 
which  they  have  paid  into  Court,  is  a  sufiicient  compen- 
sation for  that.  The  defendant  Woolcott  denies  that  he 
was  guilty  of  the  expulsion.  If  the  expulsion  took  place 
with  his  sanction,  and  you  think  that  the  20s.  already  paid 
into  Court  is  a  sufficient  compensation,  you  will  find  a 
verdict  against  the  defendant  Woolcott,  with  nominal 
damages  only ;  and  if  you  think  that  the  plaintiff  has 
sustained  greater  damages  than  20^.,  you  will  say  to  what 
amount 

The  Jury    having    consulted    together,   the 
foreman  said  : — We  find  for  the  defendants. 


WOOLCOTV. 
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as  to  the  first  count.     We  find  that  the 

20s,  paid  into  Court  is  sufficient  as  to  the 
Waleex 

ft  defendants  Fitzpatrick   and   George;   and 

we  find  a  verdict  on  the  expulsion  against 

Mr.  Woolcott  for  SOL,  in  addition  to  the 

SOs. 


Patteson,  J. — If  you  think  that  the  damage  sustained 
by  the  plaintiff  amounts  to  no  more  thanQOs.,  you  ought,  if 
you  think  Mr.  Woolcott  joined  in  the  expulsion,  to  find  a 
verdict  against  him  with  nominal  damages  only,  as  the  plain- 
tiff has  received  the  SOs.,  from  his  co-defendants ;  but  if 
you  think  the  plaintiff  has  sustained  damages  to  a  greater 
amount  than  20s.  you  must  find  for  such  greater  sum 
against  all  the  defendants,  as  the  defendants  Fitzpatrick 
and  George  failed  on  their  last  plea. 

Verdict  for  the  defendant  Sawyer  on  all  the 
issues.  Verdict  for  all  the  defendants  on 
the  first  issue,  and  for  the  plaintiff  on  the 
remaining  issues.     Damages  ZOL 

Piatt  and  Chadwicke  Jones,  for  the  plaintiff. 
Thessiger  and  Ogle,  for  the  defendants. 
[Altomiet— J*.  BoberU,  and  l\trnir.'] 


HILARY  TERM,  1  VICT.—Q.  B. 
Third  Sitting  in  London  in  Hilary  Termt  1838. 

BEFORE  MR.  JUSTICE  PATTESON. 


Phillips  v.  Gould.  j^  30^^ 

jAlSSUMPSIT  by  the  plaintiff  as  indorsee  against  the  a  letter  lutiog 
defendant  as  indorser  of  a  bill  of  exchange,  dated  August  exchange  (de- 
the  18th,  1837,  drawn  by  a  person  named  Evenett  on  a  "7^*°f  |Sj^y 
person  named  Tuck  for  80/.,  payable  to  his  own  order  office  due  »nd 

'^  .  unpaid,"  is  not 

three  months  after  date,  and  indorsed  by  the  drawer  to  a  ^ooA  nodce 
the  defendant,  and  by  the  defendant  to  the  plaintiff.  Plea,  lujd/Umw!^' 
that  the  defendant  "  did  not  have  due  notice  of  the  pre-  *^*^J*  "21*1**  , 

*  not  be  sufficient 

sentment  to  and  non-payment  by  the  said  W.  Tuck  of  the  even  though 

said  bill  of  exchange.'*  himself  treated 

It  appeared  that  the  bill  became  due  on  the  21st  of  No*  duhoMur?"*  ""^ 
vember,  and  that  on  the  22nd  of  November  Mr.  Sydney,     A  nodce  of 

•  o        t         1   .     .«»  ■  %     \    i*         dishonour  most 

the  attorney  for  the  plaintiiTi  wrote  a  letter  to  the  defen-  state  that  the 

J      A  •     ^1.     r  II       •        r  bill  has  been 

dant  m  the  following  form : —  presented  and 

"  10,  Brown's  Buildings,      dUhonoured,  or 

'  —o  »        aome  words  to 

"  St  Mary  Axe,  that  effect. 

'*22nd  November,   1837.    verbally  teU  the 
"Sir— A  bill  for  30/.,  dated  the  18th  of  August,  1887,  ofwchanje''"* 
at  three  months,  drawn  and  indorsed  by  R.  Evenett,  upon  ^^»^  ^«  *»*"  ^^ 

'  .  ^  *     *^        30/.  drawn  on 

and  accepted  by  W.  Tuck,  and  indorsed  by  you,  lies  at  T.  has  come 
my  office  due  and  unpaid.  honourii,  and 

"Mr.  Gould.  Mao.,  ^T^^L. 

**  Staymaker,  *'  Your  obedient  servant,      out  to  the 

"  52,  Oxford-street.  "  S.  J.  Sydney.'*  n^iys  nuirk 

upon  it,  this  is 
,   a  sufficient 

It  was  also  proved  by  Mr.  Sydney,  that  on  the  22od  notice  of  dis- 
of  November  he  met  the  defendant  in  Cheapside,  and  told    ^^^^^' 
him  that  his  bill  on  Tuck  for  30/.  had  come  back  dishon* 
cured.     Mr.  Sydney  also  stated  that  he  then  took  the  bill 
from  his  pocket,  and  shewed  it  to  the  deFendanti  with  the 
notary's  mark  on  it  at  the  corner. 
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1838.  /2.  V.  Richards,  for  the  defendant,  submitted,  that  the 

letter  was  not  a  sufficient  notice  of  dishonour,  and  that  un- 
less the  jury  were  satisfied  that  Mr.  Sydney  had  told  the 
defendant  verbally  a  great  deal  more  than  he  had  stated 
in  his  letter,  the  notice  of  dishonour  was  not  sufficient,  and 
the  defendant  was  entitled  to  the  verdict. 

Patt£son,  J. — ^The  written  notice  is  bad.  A  written 
notice,  very  nearly  in  the  same  words,  was  held  to  be  bad 
by  the  House  of  Lords  (a).  It  is  necessary  in  a  notice  of 
dishonour  to  say,  that  a  bill  has  been  presented  and  dis- 
honoured, or  some  words  to  that  effect.  The  verbal  no- 
tice given  by  Mr.  Sydney  is  sufficient.  If  he  stated  to 
the  defendant  all  tliat  he  has  stated  to  day,  that  is  suffi- 
cient notice  of  dishonour.  He  says  that  he  took  the  bill 
from  his  pocket,  and  told  the  defendant  that  his  bill  on 
Tuck  for  30/.  was  dishonoured,  and  shewed  him  the  no- 
tary's mark.  If  the  defendant  had  merely  received  the 
letter,  I  think  that  would  not  have  been  sufficient,  even 
though  the  defendant  had  himself  treated  it  as  a  notice  of 
dishonour. 

Verdict  for  the  plaintiff 

Carringtonf  for  the  plaintiff. 

R.  V,  RicharcU,  for  the  defendant. 

[Attomies— 5.  Sydney,  and  T.  D.  Taylor.2 

(a)  The   case  of  Solarte  and  full  intimation  that  the  bill  had 

Otheri,  Aiiigneei of  AUedo  y.  Pal-  been  dishonoured;''  and  in  the 

mer,  2  Clark  and  Finelly,  93.    In  same  case,  when  before  the  Court 

that  case  Mr.  Justice  Park  de-  of  Exchequer  chamber  (5  M.  &  P. 

livered  the  unanimous  opinion  of  475)  the  Liord  Chief  Justice  Tim- 

the  Judges  present,  (nine  in  num-  dal  delivered  the  judgment  of  that 

ber),  that  a  notice  of  dishonour  court  to  the  same  effectt  and  con- 

«<  ought  in  express  terms,  or  by  firming  the  opinion  of  Lord  r«i»- 

necessary  implication,  to  convey  tgrden  at  nisi  prius. 
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1838. 
Ryder  v.  Ellis.  ^    ^^^. 

Jan,  ZOth, 
ASSUMPSIT  by  the  plaintiff  as  drawer  against  the  de«  ifadecUnition 
fendant  as  acceptor  of  a  bill  of  exchangei  with  counts  for  chinw  by^  **' 
use  and  occupation  of  rooms,  soods  sold,  work  and  labour.  ^^^^  againat 

^  ^  acceptor  con- 

money  paid,  and  on  an  account  stated.  tain  also  the 

Pleas— first,  the  whole  declaration  non-assumpsit ;  and  coonlbs^the 

second,  to  the  first  count  that  the  defendant  accepted  the  ji^j/JJjj"^  *** 

bill  without  consideration,  and  for  the  accommodation  of  enter  hia  ver- 

diet  on  such  of 

the  drawer.  thote  counu  as 

The  plaintiff  made  out  his  case  on  the  bill  of  exchange,  conu^eratlon  of 
and  it  appeared  that  the  defendant  had  lodeed  at  his  house  ^^  ^^\^  ^^^^ 

*  '  ^  as  on  the  count 

before  he  accepted  the  bill,  and  also  was  in  the  habit  of  upon  the  bill, 
dining  at  the  plaintiff's  house,  which  was  a  public-house,  ^nlideranon 

of  the  bill  be 
stated  in  the 

Bere,  for  the  defendant,  applied  to  have  a  verdict  en-  particulars  of 
tered  for  the  defendant  on  all  the  counts  except  the  first,  the  plaintiff 
as  the  lodgings  and  dinners  were  before  the  giving  of  the  h^^cl^ed^Ua 

acceptance.  case,  be  al- 

^  lowed  to  recall 

a  witness  and 

Pattbson,  J. — The  plaintiff  may  have  counts  on  the  Sderation ^o' 
consideration  of  the  bill  as  well  as  on  the  bill  itself.  prcTent  these 

issues  being 


Chadmcke  JoneSf  for  the  plaintiff. — I  can  recall  a  witness 
to  prove  that  the  plaintiff  took  a  journey  into  Westmore- 
land for  the  defendant,  which  will  support  the  count  for 
work  and  labour. 

Patteson,  J. — I  will  allow  you  to  do  so,  as  this  objec- 
tion is  of  the  strictest  kind. 

Bere* — The  plaintiff  has  no  claim  for  work  and  labour 
in  his  particulars  of  demand,  neither  has  he  for  money 
paid. 

Pattbson,  J. — As  it  is  not  in  the  particulars  of  de- 


found  for  tilt 
defendant. 
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1838. 


mand^  I  think  I  cannot  allow  you  to  adduce  the  evi- 
dence. 

Verdict  for  the  plaintiff  on  the  first,  second, 
third,  and  sixth  issues ;  and  for  the  de- 
fendant on  the  fourth  and  fifth  issues, 

CAadwicke  JoneSf  for  the  plaintiff. 

Barsiow  and  Bere^  for  the  defendant. 

[Attomies— /2i]ppoR,  and  Hydt.'] 


Where  an  issue  is  found  for  a 
defendant,  as  to  which  there  is  no 
separate  pleading  and  no  witness, 
we  believe  that  the  amount  of 
costs  allowed  him  by  reason  of 
that  issue  being  found  in  his  favour 
does  not,  in  a  town  cause,  exceed 


four  or  five  shillings;  in  a  country 
cause  the  allowance  is  about  one 
pound,  as  a  part  of  the  costs  of  a 
copy  of  the  pleadings  to  send  into 
the  country  is  allowed  for,  and 
also  a  part  of  the  postages,  &c. 


Adjourned  Siitings  at  Wesimnsier  after  Hilary  Term, 

1838. 

BEFORE  MR.  JUSTICE  LITTLEDALE. 


Feb,  Ut. 


Regina  9.  Hall. 

Perjury.— The  second  count  of  the  indictment  (a) 
stated  that  on  the  S8th  of  June,  4  Will.  4,  George  Haw- 


An  iodictmtnt 

for  peijory 

charged  that  in 

a  suit  in  Chan-   kins  exhibited  his  bill  in  the  Court  of  Chancery  against 

oery  it  became 

material  to  ascertain  whether  an  annuity  granted  by  G.  H.  to  tlie  defendant,  or  by  O.  H.  to  B., 
ai  tnutee  for  the  defendant,  had  been  paid  up  to  the  year  1328,  and  that  the  defendant  falsely 
swore  that  it  had  not  been  paid,  whereas,  in  truth,  the  annuity  had  been  paid  by  O.  H.  to  B.,  and 
B.  had  paid  it  to  the  defendant.  With  a  view  of  showing  that  B.,  who  had  been  abroad  since 
1838,  had  paid  the  money  to  the  defendant,  it  was  proved  that  B.  had  sent  money  to  his  bankers 
by  his  clerk,  and  it  was  proposed  to  ask  the  clerk  the  following  question: — '*  At  the  time  you  re- 
ceived this  money  from  Mr.  B.  to  pay  in  at  the  bankers,  what  did  he  say  about  the  money  ?  *'— > 
Jitid,  that  the  question  might  be  pu^  and  that  the  answer  was  receivable  in  evidence  against  the 
defendant. 

(a)  The  first  count  of  the  indictmeDt  related  to  a  distinct  subject- 
matter. 


Regina 


Hall. 
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the  defendant^  and  that  whilst  the  said  bill  was  depending         1838. 
in  the  Court  oF  Chancery  it  became  material  to  ascertain 
whether  a  certain  annuity  of  442L  Ss.,  granted  by  an  in-  '^v. 

denture  dated  and  made  on  the  11th  of  August,  1825,  by 
George  Hawkins  to  the  defendant^  or  granted  by  the  said 
G.  H.  to  J.  B.  Bostock,  as  the  trustee  for  the  defendant, 
by  indenture  of  the  11th  of  August,  1835,  ''had  been 
fully  paid  or  satisfied,  according  to  the  terms  of  such  in-* 
denture  by  the  said  G.  H.,  up  to  the  year  1838."  The 
indictment  went  on  to  state  that  the  defendant  falsely 
swore  (in  substance)  that  the  annuity  had  not  been  satis- 
fied up  to  the  year  1828,  and  that  the  only  sum  that  was 
ever  paid  on  account  of  the  annuity  was  75L  On  this 
there  were  assignments  of  perjury,  that  the  annuity  had 
been  paid  by  Mr.  Hawkins  to  Mr.  Bostock,  as  the  trustee, 
and  that  100/L  had  been  paid  to  Mr.  Bostock,  who  had 
paid  it  to  the  defendant  on  account  of  the  annuity.  Plea 
— not  guilty. 

It  appeared  that  Mr.  Bostock  had  been  abroad  since 
the  year  183S,  and  it  was  suggested  that  he  had  received 
certain  dividends  of  stock  belonging  to  Mr.  Hawkins.  To 
prove  this,  evidence  was  adduced  that  Mr.  Bostock  gave 
to  his  clerk,  Mr.  Younghusband,  certain  money  to  pay 
in  at  his  bankers,  Messrs.  Weston  and  Co.,  and  it  was 
then  proposed,  on  the  part  of  the  prosecution,  to  ask  Mr. 
Younghusband  the  following  question: — ''At  the  time 
you  received  this  money  from  Mr.  Bostock  to  pay  in  at 
the  bankers,  what  did  he  say  about  the  money  ?*' 

Adolphus  and  Barstow,  for  the  defendant,  submitted  that 
this  question  ought  not  to  be  put.  The  fact  of  the  pay- 
ment of  money  by  Bostock  into  his  own  banker's  is,  of 
itself,  immaterial.  The  importance  it  may  acquire  will  be, 
when  it  is  taken  in  connexion  with  the  fact  that  the  money 
so  paid  in  was  the  money  of  Hawkins,  and  that  such  money 
afterwards  found  its  way  to  the  defendant  on  account  of 
this  annuity.     To  allow  this  question  would  be  to  allow 
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1838.  an  important  fact,  tending  towards  a  conviction  for  per- 
jury, to  be  established  by  hearsay  evidence  of  a  person 
now  living. 

Wightman  and  Humfrey^  for  the  prosecution,  cited  the 
cases  of  Shumack  v.  Lock  (a),  Fairlie  v.  Hastings  (b), 
and  Garth  v.  Howard  (c),  as  showing  that  the  fact  sought 
after  by  the  question  was  equivalent  to  an  act  done  by  an 
agent  within  the  scope  of  his  authority  ;  or  at  least  could 
be  inquired  into  upon  the  principle  that  a  declaration 
made  by  an  agent  at  the  time  of  his  acting  within  the  scope 
of  his  authority  was  admissible  in  evidence. 

LiTTLEDALE,  J. — I  think  I  must  receive  the  evidence 
on  the  ground  of  its  being  a  declaration  made  by  an  agent 
acting  at  the  time  within  the  scope  of  his  authority.  Bat 
I  will  take  a  note  of  the  objection. 

The  evidence  was  given. 

The  defendant  was  acquitted  on  the  merits. 

Campbell f  A.  G.,  Wighiman,  and  Humfrey^  for  the 
prosecution. 

Adolphus  and  Barsiow,  for  the  defendant. 

[Attomies— Toy^  ^  ColiUon,  and  C.  Tahourdwu] 

(a)  10  Moo.  39.  (b)  10  Yes.  128.         (r)  8  Bing.  451. 
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Boys  v.  Pink  and  Others.  j^,^^  ^^^ 

OaSE. — ^The  declaration  stated   that  the   defendants  ifin  an  action 
were  common  carriers  of  goods  by  a  van  from  Bristol  to  Sr  "'^pp^aV 
London^  and  that  they,  so  being  such  carriers,   received  ^f*!,^®^®?^ 
from  the  plaintiff  a  box  containing  certain  goods,  to  wit,  weottothe 
prints  and  coloured  prints  to  be  safely  carried  by  the  de-  ing-office,  and" 
fendants  from  Bristol  to  London,  and  that  the  defendants,  ^^^n^ghouid  * 
not  regarding  their  duty,  did  not  convey  the  goods  safely,  *>«  •*?*>*>  ^^ 
but,  on  the  contrary,  so  negligently  conducted  themselves  to  fetch  a 
that  the  goods  were  spoiled.   Pleas — first,  Not  guilty  ;  and  jMoflhe  car- 
second,  a  special  plea  founded  on  the  statute  1  Will.  4,  ^*  jJJ°,*"  ^' 
c.  68,  which  stated  in  substance,  that  the  goods  were  en-  f«tch  the 

package  from 

gravings  above  10/.  in  value,  and  that  at  the  time  of  the  the  agent's 
delivery  of  them  to  the  defendants  the  value  was  not  bring  u'to 
declared,   nor  any  increased  charge  paid,  and  that  the  ^^*^^!"?* 
notice  prescribed  by  the  act  was  afiixed  in  the  office  of  delivery  by  the 
the  defendants  (a).    Replication,  that  '*  the  defendants  L*rier,  at  for^ 

this  purpose 
the  carrier's  roan  is  to  be  considered  as  the  plaintiff's  servant. 
Under  sect.  I  of  the  Carriers'  Act,  1 1  Geo.  4,  and  1  Will.  4,  c.  68,  there  must  be  an  express 
formal  declsration  of  the  value  of  pictures,  &c.,  to  the  value  of  more  than  10/.,  sent  by  a  carrier; 
and  it  IS  not  enough  thst  the  carrier  had  a  conviction  as  to  what  the  contents  of  a  package  were. 

Whether  this  act  protects  carriers  in  cases  of  gross  negligence,  and  as  to  what  amounu  to  gross 
negligence,  Quaere. 

(a)  As  the  form  of  the  plea  receiving-house  of  the  defendants, 

may  be  useful  in  practice  we  have  situate  at  Bristol  aforesaid,  and 

subjoined  it.  that  the  value  of  the  goods  and 

**  And  for  a  further  plea  the  de-  chattels  contained  in  the  said  box, 
fendants  say,  that  the  said  prints  ^t  the  time  of  the  sud  delivery 
and  coloured  prints  in  the  said  thereof  as  aforesaid,  exceeded  the 
declaration  menUoned,  at  the  time  sum  of  ten  pounds,  and  amounted 
of  the  said  delivery  thereof  to  the  to  wit,  to  the  said  sum  of  two 
defendants,  were  engravings,  and  hundred  pounds,  in  the  said  de- 
tbat  the  said  delivery  in  the  de-  claration  mentioned.  And  the 
daration  mentioned,  of  the  said  defendants  further  say,  that  at  the 
box,  contuning  the  said  goods  and  time  of  the  said  deliveiy  of  the 
chattels,  was  a  delivery  thereof  to  said  box  and  its  contents  as  afore- 
the  defendants,  as  common  car-  said,  fur  the  purpose  of  their  being 
riers  by  land  of  goods  for  hire,  to  carried  as  aforesaid,  the  value  and 
a  certain  servant  of  the  defend-  nature  of  the  said  goods  and  chat- 
ants,  and  at  a  certun  office  and  tels  were  not  declared  by  the  plain- 
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1838.  of  their  own  wrong  and  without  the  cause  by  them  the 
defendants  in  their  said  plea  mentioned,  did  commit  the 
grievances  in  the  said  declaration  mentioned  in  manner 
and  form/'  &c.,  (concluding  to  the  country.) 

It  appeared  that  the  plaintiff  was  a  publisher  of  prints 
in  London,  and  that  he  had  an  agent  at  Bristol  named 
Leese,  who  wished  to  send  the  prints  in  question,  which 
belonged  to  the  plaintiff,  to  London  by  a  van,  of  which 
the  defendants  were  the  proprietors,  and  that  Mr.  Leese 
went  to  the  booking-office  of  the  defendants  at  Bristol, 
and  desired  that  the  box,  containing  the  prints,  should  be 
sent  for,  which  it  was,  and  a  porter  belonging  to  the 
defendants'  booking-office  fetched  it  from  Mr.  Leese's 
house  to  the  office,  where  it  was  put  into  the  defendants' 
van.  It  further  appeared,  that  after  the  box  had  arrived 
in  London,  it  was  placed  in  a  print-room  of  the  plaintiff, 
and  on  the  next  day  it  was  found  that  the  prints  had  got 
wet,  and  were  damaged  to  the  amount  of  136^.  It  was 
further  proved  by  a  clerk  of  the  plaintiff,  that  when  the 
box  was  delivered  the  carriage  was  charged  I2s,  6e/.,  and 
on  the  plaintiff  objecting,  the  porter  who  brought  the  box, 
replied  that,  being  pictures,  it  required  more  care. 

tiff  or  the  person  sending  or  de-  such  case  made  and  provided,  in 

livering  the  same,  nor  was  such  legible  characters,  in  a  public  and 

increased  charge  as  is  hereinafter  conspicuous  part  of  the  said  office 

mendoned,  nor  any  engagement  and    receiving-house,   a    notice, 

to  pay  the  same,  accepted  by  the  whereby    they,    the    defendants, 

defendants,  or  cither  of  them,  or  stated  and  notified  that  certain 

by  the  person  receiving  the  said  increased  rates  of  charge,  therein 

box  and  its  contents  aforesaid ;  mentioned,  specified,  and  stated, 

and  the  defendants  further  say,  were  required  to  be  paid,  over 

that  before  the  time  when  the  said  and  above  the  ordinary  rate  of 

box    and  its  contents   aforesaid  carriage,  as  a  compensation  for 

were  so  delivered  to,  and  received  the  greater  trouble  and  care  to  be 

by  the  defendants  as  such  carriers  taken  for  the  safe  conveyance  of 

as  aforesaid,  the  defendants  had  a  parcel  or  package  containing 

caused  to  be  affixed,  and  there  was  engravings  of  a  value  exceeding 

at  that  time  affixed,  in  the  said  ten  pounds,  and  this  the  defend- 

office  and  receiving-house,  accord-  ants  are  ready  to  verify,  &e. 
ing  to  the  form  of  the  statute  in  (Signed)     "  B.  Pxacock/' 
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On  the  part  of  the  defendants,  it  was  proved  that  a  1838. 
notice  was  aflSxed  in  the  defendants'  booking-officei  a  copy 
of  which  was  produced,  which  recited  the  provisions  of 
the  statute  I  Will.  4,  c.  68|  and  gave  notice  that  for  prints, 
pictures,  &c.|  on  a  distance  exceeding  100  miles,  an  extra 
carriage  of  a  penny  in  the  pound  on  the  declared  value 
was  to  be  paid. 

Witnesses  were  also  called  to  prove  that  the  box  could 
not  have  got  wet  while  in  the  possession  of  the  defendants, 
and  it  appeared  that  the  regular  carriage  of  this  box  by 
weight  would  be  9^.,  and  at  a  penny  in  the  pound  on  the 
value,  the  increased  carriage  would  have  been  15s.  more. 

/?•  Alexander,  in  reply. — If  the  defendants  were  guilty 
of  gross  negligence  the  notice  and  the  act  of  Parliament 
will  afford  them  no  defence. 

Lord  Denman,  C.  J.,  (in  summing  up.) — You  will  first 
consider  whether  the  injury  to  these  prints  arose  from  the 
negligence  of  the  defendants,  or  from  their  gross  negli- 
gence. If  the  injury  happened  while  the  prints  were  in 
the  possession  of  the  defendants  they  would  be  answerable, 
unless  they  make  out  the  facts  stated  in  the  special  plea. 
In  that  plea  the  defendants  state  that  these  prints  were 
engravings,  which  it  is  clear  that  they  were,  and  that  they 
were  delivered  at  the  defendants'  booking-office.  Now,  on 
this  point  of  the  case,  it  appears  that  Mr.  Leese,  the 
plaintifi"s  agent,  went  to  the  office  and  asked  to  have  them 
sent  for,  which  was  done,  and  I  think  that  for  this  purpose 
the  plaintiff*'s  agent  made  the  defendants'  servant  his 
servant,  and  that  for  this  purpose  we  must  take  it  that  the 
goods  were  delivered  by  the  plaintiff^  at  the  defendants' 
booking-office.  The  plea  then  states  that  the  value  was 
not  declared  or  the  extra  carriage  paid.  It  is  quite  ma- 
nifest that  no  formal  declaration  of  value  was  made,  and 
no  extra  carriage  paid.  It  is  probable  that  the  defendants 
had  a  conviction  as  to  what  the  contents  of  the  box  were. 
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1838.  but  it  is  not  for  us  to  make  equivalents  for  that  which  is 
required  by  the  act  of  Parliament.  There  ought  to  have 
been  an  express  formal  declaration  of  the  value,  which 
has  not  been  made.  The  plea  then  states  the  notice  which 
calls  the  attention  of  persons  to  the  fact  that  increased 
rates  of  carriage  are  to  be  paid  for  articles  of  this  kind. 
You  will  say  whether  the  injury  arose  from  the  negligence 
of  the  defendants  or  from  gross  negligence,  as  that  may 
raise  another  question  (a). 

The  jury  found  a  verdict  for  the  defendants  on  the 
special  plea,  and  that  there  was  negligencCi  but  not  gross 
negligence. 

Lord  DenmaNi  C.  J. — The  verdict  will  be  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendants  on  the 
second  issue. 

R.  Alexander  and  Stammers,  for  the  plaintiff. 

Erie  and  Peacock,  for  the  defendants. 

[Attorniea — Hopkintonf  and  C.  Wright.^ 

(a)  In  the  case  of  Owen  ?.  Bur-  of  carriage  paid ;  it  was  directed 

nett,  2  C.  &  M.  363,  it  was  held  to  *'  the  Elms,  near  Lymington," 

that  the  Carriers'  Act,  1 1  Geo.  4  and  uken  from  that  place  to  the 

&  1  Will.  4, 8.  68,  extends  to  all  Elms  on  a  truck,  in  the  nsaal 

the  articles  enumerated  in  the  1st  manner.    When  the  glass  was  un- 

section  of  it ;  although  not  with-  packed  it  was  found  to  be  broken, 

in  the  words  of  the  preamble  *'  an  and  it  was  held  that  the  carrier 

article  of  great  value   in    small  was  not  liable.    From  that  case 

compass;"  and  that  to  entitle  a  it  also  seems  that  the  Carriers* 

party  to  recover  for  loss  or  injury  Act  would  not  protect  a  carrier  in 

to  any  article  within  that  section,  cases  of  what  are  called  "  gross 

he  must  give  express  nodce  to  the  negligence,"  where  responsibility 

carrier  of  the  value  and  nature  of  is  thrown  on  the  carrier,  when, 

the  article.    In  that  case,  a  large  but  for  that,  he  would  have  been 

looking-glass  was  sent  to  a  car-  exempt.  But  J9<ry/cy,  B.,  observes, 

rier's  office  in  London,  where  a  that  in  the  greater  number  of  those 

notice  under  sect.  2  of  the  act  was  cases  the  carrier  was  guilty  of 

fixed  up.    The  words  '^  looking-  misfeasance, 
glass,"  *'  plate  glass,"  and  '*  keep         See  also  the  case  of  J9rtfi^  ?• 

this  edge  upwards,"  were  written  Dale,  ante,  p.  207* 
on  the  case,  and  no  increased  rate 


HILARY  TERM,  1  VICT.— Q.B.  865 

1838. 

Clark  r.  Waterlow,  and  Another.  j^^  5^j^^ 

fCEPLEVIN. — Avowry  for  9L  rent  arrear,  being  A.  wishing  to 
eighteen  weeks  rent  of  a  stable,  in  Belgrave  Road,  at  lOs.  desired  B^to 
a  week.    Plea  non  tenuit.  ^r^^^' 

It  appeared  on  the  part  of  the  defendants^  that  the  sta-  them  for  him, 
ble  occupied  by  the  plaintiff,  together  with  other  stables  that  when 
which  adjoined  it,  belonged  to  Mr.  Ponsford,  and  that  in  U^*"^  under- 
the  month  of  November,  1836,  the  defendant  (wishing  to  i«t  one  of  the 

.  .     .  stables  to  B.  by 

take  the  whole  of  these  stables)  desired  the  plaintiff  to  go  the  week ;  B. 
to  Mr.  Ponsford,  and  take  them  for  him,  it  being  sup-  ^f  ^^^  undiord 
posed  that  as  the  plaintiff  was  a  stranger  to  Mr.  Ponsford,  „"  Jj*  unjera 
he  was  likely  to  let  these  stables  to  him  cheaper  than  he  written  agree- 
would  to  the  defendant,  whom  he  knew  to  be  an  omnibus  occupied  all  but 
proprietor,  and  it  was  further  arranged  between  the  plain-  wwunderleWy 
tiff  and  defendant,  that  if  the  application  to  Mr.  Ponsford  ^'i®  ^T,*"^ 
was  successful,  the  defendant  sliould  underlet  the  stable  weclu  pa\d  A. 
in  question  to  the  plaintiff,  at  10».  per  week.    It  was  also  UffeU^  Jiatin 
proved  that  the  plaintiff  had  occupied  the  stable  in  ques-  |Il^|n"^f  *|,em 
tion,  the  defendant  occupying  the  others,  and  that  in  the  B.  was  a  mere 
month  of  April,  1837,  the  plaintiff  paid  6/.  to  the  defend-  and  that  it  was 
ant  for  thirteen  \ieeks  rent  of  the  stable  in  question,  and  "hat"B?V»!oIiW 
that  on  the  defendant  saying  it  should  be  10*.  more,  the  ^?^?  assigned 

•^      °  'his  interest  by 

plaintiff  said  he  thought  6/.  would  have  done,  but  he  put  writing,  under 

J  ,     1 «  .  the  3rd  section 

down  half  a  sovereign  tnore.  of  the  statute 

On  Axe  part  of  the  plaintiff,  a  written  agreement  be-  inf/A^^JJ^*"** 
tween  Mr.  Ponsford  of  the  one  part,  and  the  plaintiff  of  therefore,  entl- 

11  .        ▼  111      ^*  t       /.  *.T  .  tied  to  distrain 

the  other,  was  put  in.  It  was  dated  the  25th  of  November,  on  B.  if  the 
1836,  and  by  it  Mr.  Ponsford  agreed  to  let  the  whole  of  ^^L'^ilVrwr. 
the  stables  to  the  plaintiff  for  two  years,  at  a  rent  of  66/. 
for  the  first  year,  and  70/.  for  the  second  year,  payable 
quarterly. 

Erie  and  Henry,  for  the  plaintiff,  submitted  that  this 
agreement  constituted  the  plaintiff  tenant  of  the  whole  of 
the  premises,  and  that  he  could  not,  under  the  3rd  section 

VOL.  vin.  B  B  N.  p. 
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of  the  statute  of  frauds,  assign  bis  interest  to  the  defend- 
ant|  except  by  some  instrument  in  writing.  They  cited 
the  cases  of  Thomas  v.  Cooke  (a)yand  Oraham  v.  Whichelo 
and  Hull  {b). 


Lord  Den  MAN,  C.  J.,  (In  summing  up). — From  the 
evidence  on  the  part  of  the  defendant,  it  appears  that  the 
plaintiff  took  the  whole  of  these  premises  of  Mr.  Ponsford, 
on  an  understanding  between  him  and  the  defendant;  that 
he  did  so  for  the  defendant,  and  was  himself  to  take  a 
part  of  them  as  the  weekly  tenant  of  the  defendant.  It  is 
argued  on  the  part  of  the  plaintiff,  that  the  demise  by  Mr. 
Ponsford  was  a  demise  to  him,  and  that  his  interest  could 
not  be  assigned  without  writing.  That,  however,  is  not  so, 
as  it  appears  that  the  plaintiff  took  the  premises,  in  the  first 


(a)  2  B;&  A.  11 9.  In  that  case 
the  defendant,  being  a  tenant  from 
year  to  year,  underlet  the  pre- 
mises to  a  person  named  Perkes, 
and  the  pluntifT,  with  the  assent 
of  the  defendant,  accepted  Perkes 
as  his  tenant,  but  there  was  no 
surrender  in  writing  of  the  de- 
fendant's interest :  rent  being  sub- 
sequently  in  arrear,  the  pluntiff, 
as  landlord,  distnuned  Perkes's 
goods : — Held,  that  these  circum- 
stances constituted  a  valid  sur- 
render of  the  defendant's  interest 
by  act  and  operation  of  law,  with- 
in the  sUt.  29  Char.  2,  c.  3,  s.  3. 

(6)  1  G.  &  M.  188.  In  that 
€ase  Messrs.  Whichelo  and  Hull, 
by  an  agreement  made  in  March, 
1827>  became  tenants  to  the  plain- 
tiff for  three  years,  of  premises 
occupied  by  them  as  partners, 
with  power  to  them  to  extend  the 
term  to  seven  years  by  giving  the 
plaintiff  a  notice  to  that  effect. 
In  January,  1829,  Whichelo  and 


Hull  gave  notice  accordingly,  but 
at  Midsummer,  1828,  WMchelo 
had  retired  from  the  partnership. 
In  January,  1829,  Hull  entered 
into  partnership  with  a  person 
named  Smart,  and  they  carried  on 
the  business  under  the  firm  of 
Hull  and  Smart  till  1831.  The 
plaintiff  gave  receipts  for  the 
rent  as  received  from  Hull  after 
Whichelo  retired,  and  as  received 
from  Hull  and  Smart  after  Smart 
became  a  partner.  In  February, 
1829,  the  plaintiff  gave  Hull  a 
letter  to  the  pluntiff 's  attorney, 
signifying  that  a  lease  might  be 
made  to  Hull  and  Smart,  but  this 
letter  was  kept  by  Hull,  and  never 
acted  upon  in  any  way: — HeU 
that  Whichelo  remained  liable  for 
the  rent  accnung  in  1831,  as  there 
never  was  any  substitution  of  any 
new  person  who  was  liable  to  the 
plaintiff  as  tenant,  nor  any  thing 
to  discharge  Whichelo  from  his 
liability. 
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instance,  only  as  a  trustee  for  the  defendant,  and  that  1838. 
being  so,  no  assignment  by  the  plaintiff  would  be  neces- 
sary. If  you  think  that  that  was  so,  I  am  of  opinion  that 
the  defendant  is  entitled  to  your  verdict,  and  as  a  further 
proof  as  to  the  underletting,  you  have  it  in  evidence,  that 
the  plaintiff  paid  the  weekly  rent  due  for  several  weeks. 
What  I  lay  down  to  you  is,  that  such  a  bargain  may  be 
in  point  of  law.  You  will  say  whether  it  existed  in  point 
of  fact. 

Verdict  for  the  defendants. 

Erie  and  Henry ^  for  the  plaintiff. 
Kelly  and  Barsiow^  for  the  defendant. 

[Attomies-V.  TT.  OiappeU,  and  l^.} 


Adjourned  Sitiings  in  London  after  Hilary  Term^  1838. 

BBFORB  LORD  DENMAN,  C.  J. 


Nbwen  9.  Gill. 

Assumpsit.— The    first    count    of  the  declaration  inanacdonby 
stated,  that  the  defendant,  on  the  4th  of  March,  1837,  '^^^x^^ 
made -his  bill  of  exchange,  and  thereby  required  John  ?.»^t'**^* 
Denkin  to  pay  to  the  order  of  the  defendant  50/.,  six  change,  the 
months  after  date,  and  that  John  Denkin  indorsed  the  stated^the'du- 
same  to  John  Williams  and  Samuel  Williams,  who  in-  !lT,?'!i^**** 

'  bill  (in  the 

dorsed  the  same  to  the  plaintiff.     **  And  the  said  John  usual  form) 

Denkin  did  not  pay  the  said  bill,  although  the  same  was  defendant  then 

duly  presented  to  him  for  payment  on  the  day  when  it  be-  pf^^uw^the 

came  due,  of  which  the  defendant  then  had  notice*  and  defendani"had 

'     "^  "^  'not  notice /nwi 

theplaintiffQi 
Che  non-pajrment  of  the  t^d  bill  of  exchange."    It  waa  proved  that  the  indoner  received  notice 
of  the  diibonour  from  the  plaintiff,  and  that  the  indoner't  derk,  and  not  the  plaintiff,  gave  notioir 
to  the  defendant: — HM^  lufflcient. 

BBS 
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1838.  then,  in  consideration  of  the  premisesi  promised  the 
plaintiff  to  pay  him  the  amount  of  the  said  bill  on  re- 
quest." Plea,  ^hat  the  defendant  *'  hftd  not  notice yrom 
the  plaintiff  of  the  non-payment  of  the  said  bill  of  ex- 
change in  the  declaration  mentioned^  in  manner  and  form** 
&c.|  (concluding  to  the  country). 

It  appeared  from  the  evidence  of  Mr.  At5tell>  the  prin- 
cipal clerk  of  Messrs.  Williams,  that  he,  on  the  8th  oJT 
September,  received  from  the  plaintiff  notice  of  the  dis- 
honour of  the  bill,  and  that  on  the  same  day  he  gave  no- 
tice of  dishonour  to  the  defendant. 

JS.  J.  JameSt  for  the  defendant. — I  submit  that  the 
issue  tendered  by  the  defendant  has  not  been  disproved 
by  the  plaintiff.  The  defendant  pleads  that  he  has  re- 
ceived no  notice  of  dishonour  from  the  plaintiff.  The 
notice  proved  is  from  another  party.  It  was  the  plaintiff 
who,  according  to  the  declaration,  was  the  proper  person 
to  give  the  notice. 

Barstow,  for  the  plaintiff. — The  plea  is  merely  a  tra- 
verse of  the  allegation  in  the  declaration  "  of  which  the 
defendant  then  had  notice,"  and  the  defendant  cannot,  by 
the  insertion  of  the  fact  that  the  notice  was  not  given  by 
the  plaintiff,  make  that  fact  parcel  of  the  issue  to  be  tried. 
A  notice  by  any  of  the  parties  to  the  bill  would  be  suffi- 
cient, although  such  party  might  not  be  the  holder  at  the 
time. 

Lord  Dbnman,  C.  J. — I  think  the  proof  is  sufficient. 

Verdict  for  the  plaintiff. 

Barstow,  for  the  plaintiff. 

J5.  c7.  James,  for  the  defendant. 

[Attomies— jBippiii^Aam  4*  ^^oiCf  ^^^  PimtMrd,"] 
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ReGINA  v.  DuNCOMBE.  Feb.23r<L 

Indictment  for  publishing  an  obscene  libel.     Plea,  Iftheoountei 

.«  who  cross-eza- 

not  guilty.  mine,  put  a 

The  witness,  who  proved  the  buying  of  the  book  at  the  P'f*J^?Jh^d 
defendant's  shop,  said,  in  his  erossnexamination,  that  he  andputquet- 

n   „  .tii/»i  1*11/1  •       *>on8  on  It,  and 

left  a  paper  With  the  defendant,  on  whieh  he,  (the  wit-  any  thing  comei 
ness)  wrote  something.  SL^'he'^^n- 

sel  for  the  oppo- 

Thomas,  for  the  defendant,  (having  handed  a  paper  to  '*  rfg^ht^JJ  ^^ 
the  witness,  which  the  witness  stated  to  be  the  same). —  the  paper  and 
**  Look  at  that  paper  and  tell  me  whether  you  did  not  or-  it;  but  if  the 
der  Nos.  3  &  4  of  a  Magazine,  saying  that  you  had  No.  j8.''  ZTto^^on 

the  paper  en- 

The  witness  (having  looked  at  the  paper).—"  I  did  not."  ^"iJpJ'IX"* 

of  it,  the  oppo- 

Sir  F.  Pollock,  for  the  prosecution. — I  wish  to  see  the  ^*e*^o"ri  Vtto 

paper.  "ee  the  paper. 

Thomas. — I  apprehend  that  the  counsel  for  the  prose- 
cution have  no  right  to  see  the  paper.  I  put  it  into  the 
witness's  hands  to  refresh  his  memory,  and  I  call  the  at* 
tention  of  the  witness  to  what  I  am  told  occurred,  but  which 
be  denies. 

Lord  Dekman,  C.  J. — I  take  the  distinction  to  be  this, 
if  a  pap^r  is  put  into  a  witness's  hand,  and  it  leads  to  any 
thing,  that  is,  if  any  thing  comes  of  the  questions  founded 
iipon  it,  the  opposite  counsel  has  a  right  to  see  the  paper, 
and  re-examine  upon  it ;  but  if  the  thing  misses  entirely, 
and  nothing  comes  of  it,  the  opposite  counsel  has  no 
right  to  look  at  it. 

The  paper  was  not  shewn  to  the  counsel  for  the  prose- 
cution (a). 

Verdict— Guilty. 

(o)  See  the  cases  of  Btx  v.  Stevenumv.Smdoir^  ante  Vol*  1, 
Ranuden,  ante  Vol.  2,  p.  603,  and      p.  582. 
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Sir  F.  Pollock  and  Clarkson^  for  the  prosecution. 

Plait  and  Thomas^  for  the  defendant. 

[Attomies — Kintman  Sf  B,^  and .] 


May  \6th. 
In  an  action  for 


In  the  ensuing  term  Plati  applied  for  a  new  trial  on  af- 
fidavitSi  but  the  Court  refused  a  rule. 


Sittings  in  London  after  Easier  Term^  1838. 

BEFORE  LORD  DENMAN^  C.  J. 

Joyce  v.  Capel  and  Slaughter, 
NEGLIGENCE.~Tbe   declaration    stated    that  the 


SvTpSntiff^i*"  plaintiff  was  possessed  of  a  lug-boat,  and  that  the  barge 
lug-boat  by  the  of  the  defendants,  navigated  by  their  servant,  was,  by  his 
the  defendanit'  negligence,  run  against  the  lug-boat,  and  broke  in  the 
SrS^' de'fwdl  »We  of  it.    Plea,  Not  guilty. 

WM  rotSd'thai  '^  appeared  that  the  barge  ran  foul  of  the  lug-boat  in 
the  barge  waf  the  Thames,  near  the  Custom-house,  at  between  three  and 
but  the  plain-  four  o'clock  On  the  afternoon  of  the  Ist  December,  and  a 
rouW^oTiden-  witncss,  who  was  on  board  the  lug-boat,  stated  that  he  saw 
Ufy  the  barge-    tj,e  name  of  Capel  on  the  barge,  and  the  No.  1055;  but 

man  who  was  *  ** 

ateering  the  that  when  the  men  in  the  employ  of  the  defendants  were 
thatthu  was '  shewn  to  him  at  their  wharf,  he  could  not  identify  the  barge- 
l^^^^^^^'  man  who  steered  the  barge.  It  was  proved  that  the  No. 
barge  was  1055,  which  was  affixed  in  consequence  of  the  regulations 

defendanu'  aer-  of  the  Watermen's  Company,  was  the  number  belonging 
the"'balSwo^  to  the  barges  of  the  defendants. 

on  hire,  or  waf 

She? ^^rin^it  ^^^'  ^^^  ^^^  defendants.— It  is  not  shewn  that  the  barge 
lay  on  the  de-     was  navigated  by  the  defendants'  servant  at  the  time. 

ibndantatoihew  o  «f 

thau  The  barge  might  have  been  taken  by  some  one  else,  or  it 

might  have  been  on  hire. 
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Lord  Denman,  C.  J. — If  the  barge  was  on  hire  that  will 
be  for  the  defendants  to  show.  The  barge  being  the  barge 
of  the  defendants,  there  is  prim&  facie  evidence  that  the 
bargeman  was  their  servant  till  they  explain  it. 

The  defence  was,  that  the  plaintiff's  witness  was  mis- 
taken in  the  number  on  the  barge,  as  another  firm  of  Capel 
&  Co.  had  barges  on  the  river  numbered  1110,  which  was 
a  number  of  four  figures  as  well  as  that  of  the  defendants. 

Verdict  for  the  plaintiff. 

Shee  and  Russell  Gumey,  for  the  plaintiff. 
Erie  and  Jardine^  for  the  defendants. 

[Attomie»— G.  Athky^  and  Boydell.'] 


Sprbadbury  r.  Chapman. 

ASSUMPSIT  for  wine,  spirits,  ale,  and  porter  sold  and        ^^ 
delivered  and  on  an  account  stated.    Pleas;  First,  non  as-  uabiV'iTpajfor 
sumpsit.    Second,  payment.    Third,  (under  the  statute  24  f^iJ  J,"g*"**„ 
Geo.  2,  c.  40,  s.  12),  that  the  amount  tnentioned  in  the  first  the  ground  of 

an  implied  oon« 

count  was  due,  and  the  promise  made,  on  account  of  spiri-  tract,  and  it  u 
tuous  liquors  sold  at  various  times  in  quantities  under  the  ^.n^dimt  to^prove 
value  of  20*.  (a)  ihathehai 

^^  '  given  notice 

The  plaintiff's  particulars  of  demand  comprised  the  pe-  to  the  plaintiff 
riod  between  July,  1835,  and  July,  1836,  and  contained  uie  goods^to'hit 
items  for  ale  and  porter  amounting  to  about  30*.,  and  for  on^the  pWntiff 
wine   about  9/.;   the  residue,   about  17/.,  being  princi- 5®  "'''^  *J* 
pally  for  gin ;  and  credit  was  given  to  the  defendant  for  defendant'i  wife 

. ,        .  ,  ^  contracted  the 

5/.  paid  on  account.  debt  by  the  mu- 

It  appeared  that  the  plaintiff  had  kept  the  Crown  and  ^JiVblni^  **" 
Anchor  public*house,  in  the  Brixton  Road,  and  that  ar- 
ticles of  the  description  named  in  the  particulars,  (but  to 

(a)  See  the  cases  of  Proctor  ▼.  NichoUon,  ante,  VoL  7,  p.  67^  and 
Owens  V.  Porter,  ante  Vol.  4,  p.  367. 


Sprkadbvry 
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I8dS.        what  amount  was  not  clearly  shewn),  within  the  above  pe- 
riod^ had  been  sent   to  the  plaintiff's  house,  which  was 
».  within  a  few  doors  of  that  of  the  defendant,  or  delivered 

to  one  of  his  female  servants.  The  defendant  held  an  ap* 
pointment  in  a  government  oflSce,  in  consequence  of  which 
he  was  absent  from  home  between  ten  and  five  during  the 
day,  but  it  was  proved,  that,  on  a  Sunday  morning,  when 
the  plaintiff's  pot-boy  went  to  fetch  away  the  empty  pots, 
he  had  directed  him  to  call  on  Saturday  evenings  for  that 
purpose.  It  was  not  proved  when  or  how  the  payment  on 
account  was  made. 

On  the  part  of  the  defendant  it  was  suggiested,  that  the 
liquor  was  supplied  to  the  defendant's  wife,  who  was  well 
known  in  the  neighbourhood  to  be  addicted  to  drinking 
during  his  absence  from  home,  and  without  his  knowledge 
or  authority ;  and  it  was  proved  that  a  neighbour  had  cau- 
tioned the  plaintiff  not  to  supply  the  defendant's  wife  with 
liquor,  as  the  defendant  would  not  pay  for  it,  and  had 
given  notice  to  the  plaintiff's  predecessor  in  the  Crown 
and  Anchor  to  that  effect.  In  answer  to  this  defence  the 
plaintiff's  counsel  submitted  that  such  a  caution  from  a 
mere  stranger  did  not  amount  to  a  notice  from  the  hus- 
band, so  as  to  exonerate  him  from  his  liability,  and  that, 
at  all  events,  the  plaintiff  was  entitled  to  recover  the 
amount  due  for  the  wine,  ale,  and  porter,  or  the  ale  and 
porter  only,  as  he  might  apply  the  5/.  paid  on  aecount  to 
the  demand  for  spirituous  liquors. 

Lord  Denman,  C.  J.,  (in  summing  up). — ^The  defend- 
ant is  only  liable  on  an  implied  contract,  and  it  is  not  for 
him  to  prove  having  given  notice  to  the  plaintiff  not  to 
supply  the  goods  to  his  wife,  but  for  the  plaintiff  to  sa- 
tisfy you  that  the  defendant's  wife  contracted  this  debt 
by  the  authority  of  her  husband.  Assuming  that  the 
defendant  knew  of  the  supply  of  ale  and  porter,  and 
authorized  that,  the  amount  is  very  small,  and  is  more 
than  satisfied  by  the  5L  paid. 

Verdict  for  the  defendant. 
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SIS 


Lord  Dbnman,  C.  J.— I  think  that  any  other  finding 
would  have  had  a  very  pernicious  tendency. 

Montagu  Chambers^  for  the  plaintiff. 

Erie  and  F.  V.  Lee,  for  the  defendant. 

[Attomies— (!^.  Crafter,  and  Williams,'} 


See  the  case  of  Atkins  \.  Cur- 
wood,  ante,  Vol.  7>  p*  756. 

In  the  case  of  Mizen  v.  Pick, 
E.  T.  1858,  which  was  an  action 
for  goods  supplied  to  the  defend- 
ant's wife,  who  was  living  separate 
from  him,  it  appeared  that  the 
goods  were  supplied  without  the 
knowledge  of  the  defendant,  and 
evidence  was  given  with  a  view  of 
showing  that  the  defendant  had 
made  an  adequate  allowance  to  his 
wifcy  and  given  notice  to  persons 
not  to  trust  her.  The  j  ury  on  the 
trial  (which  took  place  in  the  Pa- 
lace Court  on  a  writ  of  trial) 
found  for  the  defendant. 

Locke  applied  in  the  Court  of 
Exchequer  for  a  new  trial,  on  the 
ground  (amongst  others)  that  the 
notice  not  to  trust  the  wife  had 


1838. 

Spkbamdrt 

Cmavuan. 


not  been  proved  to  have  been 
given  to  the  plaintiff.  The  Court 
refused  a  rule,  and  Alderson^  B., 
sdd:  ''The  question  does  not 
turn  on  want  of  notice,  but  on  the 
agency  of  the  wife.  Did  the  vrife 
contract  the  debt  by  the  authority 
of  her  husband?"  If  the  hus- 
band leaves  the  ynft  without  sup* 
port,  the  law  says  that  he  gives 
her  authority  vrithin  reasonable 
limits,  to  pledge  hia  credit  for 
things  necessary  to  her  support. 
If  he  makes  her  a  reasonable 
allowance,  she  has  no  authority 
to  contract  debts  in  his  name 
at  all.  But  that  the  plaintiff 
had  notice  of  the  reasonable 
allowance  is  immaterial.  He 
trusts  a  married  woman  at  his 
own  risk." 


Ftrat  Sittings  at  Westminster,  in  Trinity  Term,  1838. 

BEFORE  MR.  JUSTICE  COLERIDGE. 


WooLF  0.  Beard. 

Negligence — The    declaration   stated,  that 
plaintiff  was  going  along  the  highway,  and  that  the  de* 
fendant  was  possessed  of  a  cabriolet,  driven  by  his  servant 


May  35M. 


the  ^U  in  >n  action 
for  the  negli- 
gent driving  of 
the  defendant's 
servant,  it  ap- 
pear that  the 

plaintifiv  hy  his  own  negligence  and  want  of  care,  contributed  to  the  accident,  he  cannot  recover 
in  the  action,  even  though  the  jury  should  think  that  the  defendant's  servant  was  guilty  of  neglU 
geoce  as  well  as  the  plaintiff 
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1838.  along  the  said  highway,  and  that  by  the  carelessness  and 
negligence  of  the  defendant's  servant  in  the  management 
of  the  cabriolet,  it  struck  against  the  plaintiff  and  injured 
her.     Plea — Not  guilty. 

It  appeared  that  between  seven  and  eight  o'clock  on  the 
evening  of  the  30th  of  November,  the  plaintiff,  who  was 
a  female  servant,  was  intending  to  cross  High  Street, 
Aldgate,  and  was  stepping  off  the  curb-stone  for  that  pur- 
pose, when  the  cabriolet,  which  came  up  at  a  pace  of  nine 
or  ten  miles  an  hour,  struck  against  her  and  knocked  her 
down,  by  which  she  was  injured. 

Evidence  was  given  to  shew  that  the  cabriolet  belonged 
to  the  defendant. 

Humfrey^  for  the  defendant,  proposed  to  shew  that  the 
defendant  was  not  the  owner  of  the  cabriolet,  at  the  time 
of  the  accident,  as  it  was  let  on  hire  by  the  day.  He  cited 
the  case  of  Laugher  v.  Pointer  (a). 

John  Leighf  for  the  plaintiff,  cited  the  case  of  Wheat- 
ley  V.  Patrick  (b). 

Coleridge,  J.,  thought  that  that  question  could  not  be 
gone  into  on  these  pleadings. 

Humfrey  hAAresseA  the  jury,  and  argued  that  the  acci- 
dent happened  by  the  plaintiff's  own  want  of  caution  in 
stepping  off  the  curb-stone  when  a  cabriolet  was  coming 
up,  and  that  the  man  who  drove  it  was  not  at  all  to  blame. 

Coleridge,  J.,  (in  summing  up). — If  the  plaintiff  has 
contributed  to  the  accident  by  her  own  neglect,  she  cannot 
recover  in  this  action.  I  will  put  this  case. — If  a  person 
in  Oxford  Street  sees  an  omnibus  coming,  however  furi- 
ously, and  he  will  be  headstrong  enough  to  try  to  cross 

(a)  8  D.  &  R.  556.  (6)  2  M.  &  W.  650. 


On  a  subsequent  day,  Humfrey  moved  for  a  new  trialj 
on  the  ground  that  on  these  pleadings  be  was  entitled  to 
shew  that  the  cabriolet  was  not  the  cabriolet  of  the  de- 
fendant at  the  time  of  the  accident.  The  Court  granted 
a  rule  to  shew  cause. 
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the  streets  and  is  run  over,  he  cannot  recover  in  an  action  1838. 
against  the  proprietors  of  the  omnibusj  as  no  one  baa  a 
right  of  action,  if  he  meets  with  an  accident  which  by  or- 
dinary care  he  might  have  avoided.  The  cabriolet,  it  is 
said,  was  coming  at  the  rate  of  nine  or  ten  miles  an  hour, 
which  was  a  most  improper  pace  at  such  an  hour  and  in 
such  a  place.  Even  a  much  less  pace  would  be  too  fast  at 
that  time  of  the  evening  in  such  a  place  as  High  Street, 
Aldgate.  If  the  plaintiff  took  reasonable  and  proper  care, 
and  it  was  on  account  of  the  extraordinary  speed  of  the 
cabriolet  that  she  could  not  save  herself,  and  thus  met 
with  the  accident,  she  is  entitled  to  your  verdict ;  but  if 
she,  by  her  own  negligence  and  want  of  care,  contributed 
to  the  accident,  she  cannot  recover  in  this  action,  even 
though  you  should  think  the  driver  of  the  cabriolet  was 
driving  too  fast,  and  was  therefore  guilty  of  negligence  as 
well  as  the  plaintiff.  If  however  the  plaintiff  took  reason- 
able and  proper  care,  and  it  was  the  negligence  of  the 
driver  which  caused  the  accident,  you  ought  to  find  a  ver- 
dict for  the  plaintiff. 

Verdict  for  the  plaintiff. — Damages,  80/. 

John  Leighf  for  the  plaintiff. 
Humfrey^  for  the  defendant. 

[Attomies— f*.  Fatdkner,  and  Smith  ^  Ware."] 
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COURT  OF  EXCHEQUER. 

Sittings  at  Westminster^  after  Hilary  Term^  1837. 
before  lord  abinoer,  c.  b. 

1®37-  The  Attorney-General  v.  Sewell. 

The  Crown  INFORMATION  filed  by  the  Attorney-General agamst 
by'perwimnn*  ^^^  defendant,  to  recover  certain  taxes  alleged  to  be 
formation  in  the  chargeable  on   the   defendant,  for   the   years  1835  and 

Exchequer  to  ®  '  / 

recover  taxes       1836,  amounting  to  119^.     Plea,  General  issue, 
returned  aa     '       I^  ^A8  proposed  on  the  part  of  the  Crown  to  prove  the 
'ro^fiontof  Ae  ^*®^»  ^y  putting  in  the  returns  of  defaulters  made  in  pur- 
5  &  6  Will.  4,      Buance  of  the  13  section  of  the  stat.  5  &  6  Will.  4,  c.  20  (a), 
by  which  it  is  provided  that  the  schedules  of  persons  re- 
turned as  being  in  arrear  for  taxes,  by  the  collectors  to 
the  receivers-general,  and   by  the  latter  into  the  head 
commissioner's  office,  shall  be  conclusive  evidence  against 
the  person  named  therein  as  making  default  (6). 

(a)  The  Stamps  aud  Taxes  Of-  defaulters  as  aforesud,  shall  be 

fice  Consolidation  Act.  conclusive  evidence  against   any 

{b)  That   section    enacts  that  person  named  therein  as  making 

the  schedules  "  shall  be  delivered  default  of  payment,  and  agunst 

over  or  transmitted  by  the    re-  every  parish,  ward,  or  place  named 

ceiver-general,  receiving  inspec-  therein  as  in  default  of  the  sum  or 

tor,  or  other  receiver,  to  whom  the  sums  mentioned  in  any  such  sche- 

same  shall  have  been  delivered,  to  dule  being  due  and  owing,  and  in 

tlie  Commissioners  of  Stamps  and  arrear  and  unpaid  to  his  Majesty, 

Taxes,  and  shall  be  deposited  and  his  heirs  and  successors,  unless 

remain  in  the  head-office  of  the  payment  thereof  shall  be  proved ; 

said  last-mentioned  commission-  and  every  such  sum  shall  be  re- 

ers;  and  the  production  of  any  coverable  from  the  person  and  per- 

scbedule  so  deposited,  and  pur-  sons  making  default  of  payment 

porting  to  contain  the  name  or  thereof  as  a  debt  upon  record  to 

names  of  any  such  defaulter  or  the  King's  Migesty,  his  heirs  and 
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Price,  for  the  defendant,  objected  that  the  information 
could  not  be  supported  by  this  evidence,  because  the  evi- 
dence being  matter  of  record  k  could  not  be  applied  to 
sustain  a  mere  personal  action,  as  the  information  in  per- 
sonam in  the  Exchequer  certainly  was,  and  that  the  re- 
cord produced  was  in  itself  a  judgment,  or  at  least  such  a 
record  as  authorized  the  suing  out  of  execution  by  the 
Crown,  and  that,  in  the  language  of  the  statute,  the  debts 
scheduled  in  that  record  were  recoverable,  as  debts  upon 
record,  which  must  be  by  process  of  execution  under  the 
green  wax,  or  at  least  by  proceedings  adapted  to  matter  of 
record,  as  scire  facias  or  extent^  and  that  to  sue  by  per- 
sonal information  would  deprive  the  defendant  of  his  de- 
fence, and  put  nothing  in  issue  which  could,  by  the  course 
of  the  Exchequer,  be  tried  in  such  a  manner  and  by  such 
means. 


1B37. 

Attorrbt^ 
QbnbkaIi 

Sbwbxa. 


Lord  Abinoer,  C.  B. — I  should  like  to  hear  the  counsel 
for  the  Crown  on  this  point.  My  present  impression  is 
entirely  in  favour  of  the  objection. 

Rolfe,  S.  6.,  stated  that  this  mode  of  proceeding  had 
been  the  practice  in  such  cases  for  thirty  years,  and  he 
hoped  that  the  Lord  Chirf  Baron  would  reserve  the 
point 

Lord  Abinoer,  C.  B.,  suggested  that  a  verdict  should 
be  taken  f<Mr  the  Crown,  with  leave  to  move  to  enter  a 
verdict  for  the  defendant. 

Verdict  accordingly. 


luccesaorsy  with  full  costs  of  smti 
and  all  charges  attending  the 
tame." 

By  the  stat.  43  Geo.  3,  c.  99,  (re- 
cited in  the  preamble  of  the  above 
section),  these  schedules  must  be 


fairly  written  on  parchment,  under 
the  hands  and  seals  of  the  commis- 
sioners, or  any  two  or  more  of 
them,  and  delivered  to  the  re- 
ceiver-generaL 
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Rolfe,  S.  6*1  Tancredj  Amos,  and  Kaye,  for  the  Crown. 
Price,  for  the  defendant. 

[AUon^es— TVmm,  and  M'GhU.^ 


In  Easter  Term^  1887,  Price  moved  (in  pursuance  of 
the  leave  given)  to  enter  a  verdict  for  the  defendant.  The 
Court  granted  a  rule,  which,  after  argument,  and  time 
taken  to  consider,  was  in  Trinity  Term,  1838,  made  abso- 
lute for  entering  a  verdict  for  the  defendant. 


Adjourned  Siiiings  ai  Westminster  after  Michaelmas 
Term,  1837* 

BEFORE  LORD  ABINOER,  C.  B. 


to  an  action  of 
aaaumpait  on  a 
contract  found- 
ed on  an  exe- 
cutory consider- 
ation, the  plain- 
tiff ayerred  in 
his  declaration 
that  the  con- 
sideration had 
been  performed, 
and  the  defend- 
ant pleaded  non 
assumpsit: — 
Held,  that  on 
this  plea  the 
question  whe- 
ther or  not  the 
consideration 
was  in  fiict  per- 
formed could 
not  be  gone  into, 
and  that  to  en- 
title the  defend- 
ant to  go  into 
that  qaestioD,  he 


Gibson  v.  Harris. 

Assumpsit.— The  first  count  of  the  declaration  stated 
that ''  on  the  15th  day  of  November,  1836,  a  certain  un- 
dertaking in  writing  was  made  and  signed  by  the  defend- 
ant, and  delivered  to  the  plaintiff,  which  was  and  is  as 
follows:" — the  undertaking  was  then  set  out  verbatim, 
with  inuendos,  and  was  to  the  effect,  that  in  consideration 
that  the  plaintiff  would  assign  certain  gas  shares,  so  that 
the  assignment  could  be  produced  in  a  cause  in  Chancery, 
and  would  accept  a  sum  of  70/.,  the  defendant  undertook 
to  pay  the  plaintiff  the  amount  of  his  costs  in  another 
Chancery  cause,  within  one  month  after  they  were  taxed. 
It  then  averred  that  the  plaintiff  did  assign  the  shares,  and 
accept  the  sum  of  70/.,  and  that  the  assignment  was  pro- 
duced in  the  Court  of  Chancery,  but  that,  although  the 

should  have  pleaded  that  the  consideration  had  not  been  performed. 
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plaintiff's  costs  in  the  other  cause  had  been  taxed  more 
than  a  months  they  had  not  then  been  paid.  Plea,  Non 
assumpsit. 

The  undertaking  was  put  in^  and  evidence  was  also 
given  of  the  taxation  of  costs  more  than  a  month  before 
the  action. 

HogginSt  for  the  defendant. — I  submit  that  the  plaintiff 
must  be  nonsuited.  The  consideration  of  this  contract  is 
executory,  and  the  plaintiff  should  therefore  have  proved 
that  the  consideration  had  been  performed. 

Kellj/y  for  the  plaintiff. — The  considerations  for  the 
defendant's  promise  are  all  stated  in  the  declaration,  and 
the  performance  of  them  is  averred  in  a  substantive  alle- 
gation. 

Lord  Abinoer,  C.  B. — If  the  defendant  meant  to  in- 
sist that  any  part  of  the  consideration  was  unperformed, 
that  point  should  have  been  raised  on  the  pleadings.  It 
cannot  come  in  question  on  the  general  issue. 

Verdict  for  the  plaintiff. 
KeUy  and  Hedletf,  for  the  plaintiff. 
Hoggins,  for  the  defendant. 

[Attomiei— FToo^ifitfT,  and  Inpenon.'J 


If  a  tubteribing 
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Second  Sitting  at  Westminster  in  Hilary  Term,  1838. 

BEFORE   MR. BARON    ALDER80N. 
WlLLMAN  V.  WORRALL. 

A.SSUMPSIT  for  use  and  occupation. — Plea,  Non  as- 


witneM  cannot     tuDipSlt. 
be  found  ailer  ^ 

diligent  inquiry,  It  was  opened  that  the  defendant  held  the  premiseSf 
handwriting  it  which  are  No.  fti^  SuH  Street,  Bishopsgate,  under  a  writ* 
•ime^^if  he*     *^°  agreement,  the  subscribing  witness  to  which  could  not 

were  dead,  and     be  found. 

it  if  not  necet-  ,.1  Aii../r>iiii 

•ary  to  ihew  It  was  proved,  by  the  son  of  the  plaintiff,  that  he  had 

Ucauted%y"^  Several  times  inquired  for  the  subscribing  witness,  whose 
collusion  with      jj^^g  ^j^g  Horswell,  at  the  place  at  which  he  had  lived, 

the  other  pariy.  »  r  » 

Ifawitneu,    and  had  inquired  at  a  neighbouring  shop,  and  also  of  the 

who  it  called  to         ,.  .       ,  ,    .  ,  1,1 

prove  a  person's  policeman  in  the  Street;  and  it  was  also  proved  by  the 
tuftiTbathehat  ^lerk  of  the  plaintiflT's  attorney  that  the  subscribing  wit- 
teen  the  person  ^ggg  jjgj  brought  an  action  against  the  plaintiff,  and  that, 
once,  and  on  a  summons  being  taken  out  to  ascertain  his  residence, 

handvrriting  to    his  attorney  gave  the  address,  24,  Sun  Street,  and  added 
^dinw****'*      verbally,  "If  you  can't  find  him  there,  you  will  hear  of 
though  slight,  to  him  at  Cann's.**     This  witness  stated  that  he  had  inquired 
the  handwriting,  at  Cann*s  of  the  girl  in  the  shop,  who  said  that  she  knew 
nothing  about  Horswell,  and  he  also  stated  that  he  like- 
wise inquired  both  at  the  defendant's  house,  and  at  2I-, 
Sun  Street,  but  he  could  not  get  any  information.     Evi* 
dence  was  also  given,  that  at  a  former  trial  between  the 
present  plaintiff  and  defendant,  Horswell  was  in  company 
with  the  defendant. 

Alderson,  B. — It  is  not  necessary  to  shew  collusion. 
If  the  witness  cannot  be  found  after  diligent  inquiry,  I 
shall  consider  it  the  same  as  if  he  were  dead,  and  shall 
allow  evidence  of  his  handwriting  to  be  given.  If  a  sub- 
scribing witness  be  dead,  or  out  of  the  jurisdiction  of  the 
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Court,  you  prove  his  handwriting,  and  if,  after  proper  dili- 
gence has  been  uaed,  he  cannot  be  found,  the  case  falls 
within  the  same  rule. 

Plaii,  for  the  defendant. — ^The  plaintiff  must  shew 
every  possible  means  used  to  find  the  witness. 

Alderson,  B. — No  doubt  all  reasonable  means  must 
be  used. 

Fishf  for  the  defendant — ^They  are  referred  to  Cann's, 
but  they  never  see  Cann,  and  only  inquire  of  a  servant. 

Alderson,  B. — An  inquiry  of  the  servant  at  the  pre- 
mises we  hold  to  be  a  sufficient  inquiry.  We  are  not  to 
allow  neglect,  but  if  due  diligence  has  been  used  and 
without  success,  the  next  best  evidence  is  admissible. 
Looking  at  the  whole  of  the  case,  and  exercising  my  dis- 
cretion on  the  subject,  I  think  that  due  diligence  has  been 
used,  and  that  proof  of  the  witness's  handwriting  is  ad- 
missible. 

The  plaintiff's  son  was  recalled;  he  said  that  he  be- 
lieved the  signature  to  be  Horsford's  handwriting,  but  had 
only  seen  him  sign  his  name  once. 

PlatL — I  submit  that  this  is  not  sufficient. 

Alderson,  B. — It  is  for  the  jury ;  they  must  say  whe* 
ther  they  are  satisfied  with  the  proof  of  the  handwriting. 
It  is  slight,  certainly. 

The  plaintiff's  son  also  proved  the  handwriting  of  the 
defendant  to  the  agreement,  which  was  read. 

Verdict  for  the  plaintiff. 

BompaSf  Serjt,  and  Dasenit  for  the  plaintiff. 

Plaii  and  Fishj  for  the  defendant. 

[Attomics— -firttWon  4*  C,  and  Wtitigh  i^  F,} 
vol..  VIII.  C  C  N.  P. 
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On  a  subsequent  day  Plaii  moved  for  a  new  trials  on 
the  grounds  that  enough  had  been  done  to  let  in  evidence 
of  the  handwriting  of  the  subscribing  witness,  and  also 
that  there  was  no  sufficient  proof  of  his  handwriting,  as 
the  witness  who  was  called  to  prove  it  had  only  seen  him 
once  sign  his  name. 

The  Court  refused  a  rule,  and  Parie^  B.,  said—'*  It 
was  evidence  for  the  jury  if  the  witness  had  seen  the  per- 
son write  once  ;  and  there  was  sufficient  evidence  of  a 
reasonable  search  for  the  subscribing  witness  to  let  in 
evidence  of  his  handwriting  (a). 


(a)  Inthecaseof  J9tiWv.  Walker^ 
4  B  &  A.  697*  the  clerk  of  the  de- 
feodant  was  the  subscribing  wit- 
ness to  a  bond,  and  when  he  was 
subpcenaed  he  said  he  would  not 
attend*  and  the  trial  had  been  post- 
poned twice  in  consequence  of  his 
absence.  Search  was  made  for 
him  at  the  defendant's  house  and 
in  the  neighbourhood,  and  on  in- 


formation being  recdved  at  the 
defendant's  house  that  the  vritness 
was  at  Margate,  inquiry  was  made 
there  without  success.  Hobroyd, 
J.,  admitted  evidence  of  his  hand- 
writing, and  the  Court  held  that 
the  evidence  was  properly  admits 
ted.  See  the  case  of  Doe  d.  Beard 
V.  Paweily  ante  Vol.  7i  p.  617- 


BEFORE  MR.  BARON  OURNEY. 


MuLtETT  9.  Green  and  Others,  Assigneess  of  Topham, 

Feb.  5th.  a  Bankrupt. 

Inanaetionby    I^ASE.— The  declaration  stated  that  the  plaintiff  was 

furoiture'ief  on    ^^^  owner  and  proprietor  of  divers  goods  and  chattels,  to 

hire  to  an  hotel   y^u    q^c  side-board,  &c.,  which  said  goods  had  been  let 

keeper  who  '  ^  J      ,  ,  ...  .        , 

became  bank-     to  hire  to  George  Topham,  and  were  in  his  possession  by 

mpt  while  it 
wit  in  hit  pos- 

feMion,  to  recoyer  damages  from  hii  aatignees  for  seising  and  selling  it,  if  the  plaintiff  rely  on  a 
custom  for  hotel  keepers  to  hire  a  portion  of  their  furniture,  the  question  for  the  jury  will  be, 
whether  the  custom  is  so  general  as  to  raise  a  fair  doubt  and  suspicion  in  the  minds  of  persons 
trusting  him,  that  the  goods  were  not  actually  the  goods  of  the  bankrupt,  or,  in  other  words, 
whether  it  is  so  general  that  persons  must  be  supposed  to  have  known  that  the  goods,  though  As 
the  poueitiom,  were  not  the  property  of  the  bankrupt. 
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virtue  of  such  hiring,  and  that  the  defendantSf  intend- 
ing to  injure  the  plaintiff  in  his  reversionary  interest  in  the 
said  property,  whilst  the  same  was  so  let  and  in  the  pos- 
session of  the  said  G.  T.,  seized  and  took  the  goods  and 
sold  them.  Pleas — First,  that  the  plaintiff  was  not  the 
owner  and  proprietor  of  the  goods ;  and  secondi  that  6. 
T.  was  a  trader^  and  was  in  the  order  and  disposition  of 
the  goods  as  reputed  owner,  and  that  6.  T.  became 
bankrupt,  and  the  defendants,  as  his  assignees,  took  the 
goods  and  sold  them.  Replication,  denying  that  the  goods 
were  in  the  possession  of  G.  T.  as  reputed  owner  (a). 


1838. 


(a)  As  the  forms  of  the  pleas 
sad  replication  may  be  acceptable, 
we  have  subjoined  them : — 

Pletu.—Fmi  plea--the  defend- 
ants,  by  \^liam  Helder,  their  at- 
torney, come  and  say  that  the  smd 
plainUff,  at  the  sud  time,  when, 
lice..  In  the  said  declaration  men- 
tioned, was  not  the  owner  or  pro- 
prietor of  the  said  floods  and 
chattels  in  the  sdd  declaration 
mentioned  in  manner  and  form  as 
the  sud  plaintiff  hath  above  al- 
leged, and  of  this  they  the  said 
defendants  put  themselves  upon 
the  country,  &c. 

Second  plea — And  for  a  fur- 
ther plea  in  this  behalf,  the  said 
defendants  say,  that  before  and 
at  the  said  several  times  in  this 
plea  hereinafter  mentioned,  the 
sud  George  Topham,  in  the  said 
declaration  mentioned,  being  a 
subject  of  this  realm,  was  a  trader, 
dealer,  and  chapman,  within  the 
true  intent  and  meaning  of  the 
laws  in  force  concerning  bank- 
hipts,  and  that  during  all  the  time 
aforesaid,  and  at  the  time  of  his 
becoming  bankrupt  as  hereinafter 
mentioned,   the  said  goods  and 


chattels  in  the  said  declaration 
mentioned,  were  in  the  possession, 
order,  and  disposition  of  the  said 
George  Topham,  then  being  such 
trader  as  aforesaid,  with  the  con- 
sent and  permission  of  the  said 
plaintiff,  the  true  owner  thereof, 
and  the  said  George  Topham  was 
then,  during  all  the  time  aforesaid, 
the  reputed  owner  of  the  said 
goods  and  chattels  within  the  true 
intent  and  meaning  of  the  said 
laws  concerning  bankrupts;  and 
the  sud  defendants  further  say, 
that  before  the  said  time,  when, 
&c.,  to  mi,  on  the  1st  day  of  Oc- 
tober, A.  D.,  1836,  the  said  George 
Topham  then  being  such  trader 
as  aforesaid,  was  indebted  to  one 
John  Reay,  a  subject  of  this  realm, 
in  tiie  sum  of  1 78/.  19«.  Sd.,  for  a 
true  and  just  debt  due  and  owing 
to  him  the  said  John  Reay,  frum 
the  sud  George  Topham,  and  the 
sud  George  Topham  was  then 
also  indebted  to  divers  other  per- 
sons in  divers  large  sums  of  money, 
and  the  said  George  Topham  being 
so  indebted  as  aforesaid,  and  a 
subject  of  this  realm,  and  such 
trader  as  aforesaid,  afterwards,  to 
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It  appeared  that  Topham  kept  the  Royal  Hotel,  at  Rich- 
mond, and  furnished  it  partly  by  goods  which  he  purchased, 


wit.  on  the  day  and  year  last  afore- 
said, the  said  debts  being  then  due 
and  unpaid  and  unsatisfied,  he,  the 
said  George  Tophatu,  became  and 
was  a  bankrupt  within  the  true 
intent  and  meaning  of  the  said 
laws  concerning  bankrupts,  and 
tliat  thereupon  afterwards,  to  wit, 
on  the  13th  day  of  October,  a.  d. 
1836,  a  certain  fiat  in  bankruptcy, 
bearing  date  the  day  and  year  last 
aforesaid,  grounded  upon  the  said 
laws  upon  the  petition  of  the  said 
John  Reay,  was  duly  awarded  and 
issued  against  the  said  George 
Topham,  and  which  said  fiat  was 
duly  entered  of  record  according 
to  the  statute  in  that  case  made 
and  provided,  and  such  proceed- 
ings were  thereupon  had  in  pur- 
suance of  the  said  fiat  that  the  said 
George  Topham  after^vards,  to 
wit,  on  the  I4th  day  of  October, 
A.  D.  1836,  was  duly  found  and 
declared  and  adjudged  to  be  a 
bankrupt  within  the  true  intent 
and  meaning  of  the  said  laws  con- 
cerning bankrupts,  and  thereupon 
afterwards,  to  wit,  on  the  day  and 
year  aforesud,  the  said  defendants 
were  duly  appointed  assignees  of 
the  estate  and  effects  of  the  said 
George  Topham  under  the  sud 
fiat,  within  the  true  intent  and 
msaning  of  the  sud  laws  concern- 
ing bankrupts;  and  the  defend- 
ants further  say,  that  after  the 
said  George  Topham  had  so  be- 
come bankrupt  as  aforesaid,  and 
after  the  issuing  of  the  said  fiat  as 
aforesaid,  and  after  they  the  said 
defendants  had  been  appointed 
such  assignees  as  aforesaid,  that  is 
to  say,  at  the  said  time  when  Arc, 
in  the  said  declaration  mentioned. 


the  said  defendants  as  such  assig- 
nees as  aforesud,  seized  and  took 
the  said  goods  and  chaitek  in  the 
said  declaration  mentioned,  so 
being  in  the  possession,  order,  and 
disposition  of  the  said  George 
Topham  as  aforesaid,  and  ab- 
solutely sold  and  disposed  of  the 
same,  which  is  the  same  seizing 
and  taking,  sale  and  disposal  and 
couTersion  of  the  said  goods  and 
chattels  in  the  said  declaration 
mentioned,  as  they  lawfully  raTght 
for  the  cause  aforesiud,  and  this 
they,  the  sidd  defendants,  are  ready 
to  verify,  &c. 

(Signed)    W.H.  Watson. 

Replication. — ^The  plaintiff,  as  to 
the  plea  of  the  defendants  by  them 
firstly  above  pleaded,  and  whereof 
they  have  put  themselves  upon  the 
country  doth  the  like,  and  as  to 
the  plea  of  the  defendants  by  them 
lastly  above  pleaded,  the  plaintiff 
saith  that  the  said  goods  and  chat- 
tels in  the  stud  declaration  men- 
tioned, were  not,  nor  was  any  or 
either  of  them,  or  any  part  thereof, 
in  the  possession,  order,  or  dispo- 
sition of  the  said  George  Topham, 
with  the  consent  or  permission  of 
the  plaintiff,  nor  was  the  sud 
George  Topham  the  reputed 
owner  of  the  said  goods  and  chat- 
tels, or  any  or  dther  of  them,  or 
any  part  thereof,  witUn  the  true 
intent  and  meaning  of  the  said 
laws  cooeeming  bankrupts,  in 
manner  and  form  as  the  defend- 
ants have  above,  in  their  said  plea 
in  that  behalf  alleged,  and  this  the 
plaintiff  prays  may  be  inquired  of 
by  the  country,  &c. 
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and  partly  by  goods  which  he  hired  of  the  plaintiff,  for  IB3S. 
which  be  was  to  pay  him  a  yearly  rent,  wbich  latter  goods 
being  in  the  house  among  the  rest  at  the  time  when  Top- 
bam  became  bankrupt,  were  taken  possession  of  by  his 
assignees.  On  tlie  part  of  the  plaintiff  several  upholster* 
ers  were  called  as  witnesses,  who  stated  that  it  was  the 
custom  of  persons  in  that  business  to  let  furniture  to  hotel 
keepers  and  other  persons,  and  some  of  them  stated  that 
they  bad  property  so  let  to  hire  of  the  value  of  several 
thousand  pounds.  They  stated  that  the  practice  in  the 
case  of  hotel  keepers  was,  not  to  hire  all,  but  only  a  part 
of  the  furniture  of  their  houses. 

Hutnfrey^  for  the  defendants. — In  the  case  of  Lingham 
V.  Biggs  {a),  Lord  C.  J.  Eyre  says,  *'  Being  allowed  to  have 
possession  of  goods,  under  circumstances  which  give  the 
reputation  of  ownership,  brings  the  case  within  the  sta- 
tute. It  is  impossible  for  the  world  at  large  to  inquire 
what  accounts  may  exist  between  the  parties;  general 
credit  with  the  world  is  all.'*  The  last  case  on  the  sub- 
ject is  that  of  Watson  v.  Peache  (A),  which  was  con- 
nected with  the  coal  trade,  and  there  Lord  Chief  Justice 
Tindal  said  that  it  was  sufficient  for  the  jury  to  inquire 
whether  the  custom  for  persons  to  hire  barges  and  put 
their  own  names  upon  them  was  notorious  in  the  coal 
trade,  and  that  it  was  not  necessary  to  shew  that  it 
was  generally  known  to  all.  And  in  that  case  the 
bankrupt  was  in  the  coal  trade;  but  here  they  have  not 
shewn  that  there  is  a  custom  notorious  in  the  business  of 
hotel  keepers  to  hire  their  furniture*  The  reputed  owner 
means  no  more  than  this,  that  he  was  believed  to  be  the 
owner.  It  is  the  knowledge  of  the  creditor  which  the  sta- 
tute contemplates^  and  how  were  the  creditors  in  this  case 

(a)  1  Bos.  &  P.  82.     In  that  in  possession  of  it;   and  it  was 

case  the  furniture  of  a  coffee-house  held  that  the  assignees  might  seize 

was  taken  in  execution  by  a  credi-  it  under  the  then  Bankrupt  Act, 

tor,  who,  without  using  it  at  all,  21  Jac.  1,  c.  19,  s.  11. 
let  it  to  the  keeper  of  the  coffee-         {b)  1  Scott,  149. 
house,  who  became  bankrupt  when 


CASES  AT  NISI  PRIUS, 
First  sating  at  Westminster  in  Easter  Term,  1838. 

BEFORE  MR.  BARON  GURNEY. 


Healey  V.  Thatcher. 
If,  in  *  case  of    AsS  AULT.— Plea,  son  assault  demesne. 

assault,  tht  ' 

pUintiff'sattor-  The  assault  was  proved,  and  it  was  proposed,  on  the 
Uuer  toThe  de-*  P&^t  of  the  plaintiff,  to  give  in  evidence  a  letter  written  bj 
mIho^'!'"^  *®  plaintiff  *8  attorney  to  the  defendant  asking  an  apology 
piainUff  is  only    The  letter  stated  that  the  writer  had  known  the  plaintff 

entitled  to  hsye    _  .  ,    i        *  /. 

■o  much  of  the  lor  more  than  twenty  years,  and  that  be  was  a  person  n 
S/!!S."the  the  highest  respectability,  &c. 

apology,  and 

it  in  which  the  GuRNEY,  B. — I  Cannot  allow  that  to  be  read.  A  leter 
Sly"e^ouVhT"  ^^  ^^^  attorney,  extolling  his  own  client,  is  not  evideice 
respeeubiiity  of  aminst  the  other  party.    All  you  are  entitled  to  real  is 

his  own  client;        ®  i  i.   •        i 

and  if  in  the       that  part  of  the  letter  which  asks  an  apology. 

letter  the  writer 
state  that  he 

writes  "  with-        The  following  passage  was  read  from  the  letter  :— 

out  piejndice,"  i       •       -•  •  t  .     i-  •        ./• 

no  part  of  it  can  "  I  am  authorized  to  say,  without  prejudice,  that  if  you 
iTent?" '"  ^'^'  forthwith  make  a  suitable  apology ." 

Gurney,  B. — This  is  not  receivable  in  evidence.  It  is 
written  "  without  prejudice."  If  you  write  without  pre- 
judice, so  as  not  to  bind  yourself,  you  cannot  use  the  letter 
against  the  other  party. 

Mansell,  for  the  plaintiff. — Such  letters  are  commonly 
read. 

GuRNEY,  B. — Not  if  they  are  written  without  prejudice. 

The  evidence  was  rejected. 

Verdict  for  the  plaintiff. 
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Kelly  and  Atansell,  for  the  plainliffl 

Chadwicke  Jones^  for  the  defendant. 

[Attomies— C.  J5.  Wil$on,  and  G,  K,  PoUoek.] 

As  to  the  admiMibility  of  letters  p.  103,  and  Roe,  Bart  v.  />«^,  ante 

written  by  one  party  and  not  an-  Vol.  7,  p.  705,  and  the  authorities 

swered  by  the  other,  see'  the  cases  there  referred  to. 
of  Fairlie  v.  Dentouy  ante  Vol.  3, 


Stephens  and  Lemon  v.  Lynn. 

JJEBT,  for  use  and  occupation  of  stables.     Plea,  nun-  in  an  action  for 
quam  indebitatus.  Sribf:^,^* 

evidence  to 

It  was  opened  by  Thesiger  for  the  plaintiffs,  that  the  J^.'i^tiff'iiJ* 
stables,  which  were  situate  at  Stepney,  had  belonired  to  landlord  of  the 

-___,         till*.,  *.«  t       premises  wm, 

Mr.  Colebrook,  the  lord  of  the  manor  of  Stepney,  who  that  he  went  to 
had  let  them  to  the  defendant,  and  had  afterwards  sold  ^^o  lagthe^* 
his  interest  in  them  to  the  plaintiffs.  Ihathc  had"''' 

bought  the  pre- 

The  plaintiffs  claimed  rent  from  Michaelmas  to  Christ-  n»is«f  where- 

mas,  1837,  but  no  evidence  was  given  of  any  conveyance  wished  him  joy 

from  Mr.  Colebrook  to  them;  nor  of  any  occupation  by  mnd'aia^on  the 

the  defendant  during  the  time  the  rent  was  claimed  for;  fo'demanrrl"^^ 

neither  had  the  defendant,  who  lived  at  Pimlico,  ever  paid  tbe  tenant  re- 

any  rent  to  the  plaintiffs;  but  it  appeared  that  the  defend-  because  he  had 

ant  had  occupied  the  stables  at  a  period  antecedent  to  quUj^nd^an* 

Michaelmas,  1837,  and  it  was  proved  by  a  witness  named  "^^^^p"  brought 

'  '  r  J  against  hiro,  but 

Green,  that  the  plaintiff  Stephens  called  on  the  defendant  said  he  would 

at  Pimlico,  and  said  that  he  had  bought  the  premises  be-  nii«e"to  the^*^^' 

hind  the  Hayfield  public-house,  (the  premises  in  question),  Jipll^J^n  ^J*" 

jointly  with  Mr.  Lemon,  and  he  should  be  the  person  to  'i>«  noUce:— 
.,  .-  jijr:..!.    J*         ««W,  that  this 

receive  the  rent  in  future ;  and  the  defendant  rephed,  that  was  evidence 
he  wished  him  joy  of  the  purchase.     It  was  also  proved  ]„*.**.  ^^Jt  The 

Judge  intimated 
that  it  would  be  dangerous  to  act  on  such  slight  evidence^  and  that  if  the  plaintiff  had  the  legal 
title  to  the  projj^erty,  he  ought  to  shew  that. 
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1838.  by  a  witness  named  Forsyth,  that  he  called  on  the  de- 
fendant, on  behalf  of  the  plaintifTs,  to  demand  rent,  when 
the  defendant  said  he  would  not  pay  the  rent,  because  he 
had  received  notice  to  quit,  but  at  the  expiration  of  the 
notice,  he  would  deliver  up  the  premises  to  Mr.  Stephens ; 
this  witness  also  proved  that  the  defendant  said,  that  he 
would  not  pay  the  rent,  because  the  plaintiffs  had  brought 
an  action  against  him. 

Buii,  for  the  defendant. — I  submit  that  the  plaintiffs 
must  be  nonsuited.  There  is  no  actual  occupation  by  the 
defendant,  no  actual  contract  between  him  and  the  plain- 
tiffs, and  no  legal  title  shown  to  be  in  the  plaintiffs ;  and 
unless  the  defendant  had  been  let  into  possession  by  the 
plaintiffs,  or  had  paid  rent  to  them,  they  cannot  recover 
in  this  action,  unless  they  shew  a  legal  title  to  the  pre- 
mises, as  no  implied  contract  can  arise,  except  with  the 
person  having  the  legal  title.  That  appears  by  the  case 
of  Cobb  V.  Carpenter  (a). 

Thesiger,  for  the  plaintiffs.— All  that  we  have  to  prove 
is,  that  the  defendant  is  liable  to  us,  and  that  may  be  by 
the  admbsion  of  the  party  himself.  The  defendant,  when 
told  that  the  plaintiffs  had  bought  the  reversion,  gives 
them  joy  of  the  purchase,  and  afterwards  refuses  to  pay 
the  rent,  only  because  he  has  received  notice  to  quit,  and 
has  had  an  action  brought  against  him^  but  says  he  will 
give  up  the  premises  to  the  plaintiflfs  when  the  notice  to 
quit  expires. 

GuRNKY,  B. — I  think  it  is  a  question  for  the  jury,  but 
I  will  confer  with  the  learned  Barons. 

(a)  2  Camp.  13  (n);  id  that  case  ver  rent  from  the  time  he  has  had 

it  was  held  that  in  an  action  for  the  legal  estate  in  him,  although 

use  and  occupation,  where  the  de-  he  may  ha?e  had  the  equitable 

fendant  did  not  come  in  under  the  estate  long  before, 
plaintiff,  the  latter  can  only  reco- 
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Having  conferred  with  Lord  Abingerj  C.  B.,  Parie,         1838. 
BoUandf  and  Alderson^  Bs.,  bis  lordship  said,  the  Court 
agree  with  me  in  thinking  it  is  a  question  for  the  jury. 

Buii  addressed  the  jury  for  the  defendant,  and  argued 
that  if  the  plaintiffs  really  had  a  conveyance  of  this  pro- 
perty from  Mr.  Colebrooke^  they  could  have  at  once  pro- 
duced the  deed  instead  of  relying  on  admissions  supposed 
to  have  been  made  by  the  defendant  on  a  matter  upon 
which  he  could  know  nothing,  it  being  quite  clear  that  the 
defendant  had  no  knowledge  of  any  purchase  of  this  pro- 
perty by  the  plaintiffs,  except  what  Mr.  Stephens  had 
thought  proper  to  tell  him. 

GuRNEY,  B,  (in  summing  up). — The  whole  of  the  evi- 
dence upon  which  you  are  asked  to  find  that  the  plain- 
tiffs are  the  owners  of  these  premises,  is,  that  one  of  the 
plaintiffs  tells  the  defendant  that  he  has  bought  them, 
and  that  the  plaintiffs  afterwards  send  a  person  to 
demand  rent.  It  would  be  a  very  dangerous  thing  to 
fix  a  man  with  the  payment  of  rent  upon  evidence  so 
slight  as  this  is.  If  the  plaintiffs  have  the  legal  title  to 
the  property,  they  could  have  shewn  it ;  and  if  they  have 
not,  the  defendant  would  have  no  defence  to  another 
action,  which  might  be  brought  against  him  by  his  former 
landlord,  and  it  would  be  very  hard  on  the  defendant  to 
be  obliged  to  pay  these  plaintiffs,  and  then  be  obliged  to 
pay  the  rent  over  again. 

Verdict,  for  the  defendant. 

Tkeiiger  and  Humfrey,  for  the  plaintiffs. 
Buitt  for  the  defendant. 

[Attomiefr-ViMtttm,  and  Fry  Sf  Co.] 


CASES  AT  m^l  PRIUS, 
Siitingsai  Westmithster  after  Easier  Term,  1838. 

BEFORE  LORD  ABINOER,  C.  B. 

Leman  V.  Gordon. 

A.  shipped        Jj£BT  for  monev  had  and  received,  and  on  an  account 

goods  on  boftrd 

the  ship  of  B.    Stated.     Plcas,  first,  nunquam  indebitatus,  and  second,  a 

on  a  voyage  to  np 

India,  and  aUo    SCt-Oft. 

same  ship  as  a  It  was  Opened  by  Erle^  for  the  plaintiflT,  that  this  action 

Jhlp^was'*      *  was  brought  to  recover  a  sum  of  4^/.,  being  the  amount 

the  Ca^  "of"  ®^  *^®  insurance  on  67  bags  of  cotton  seeds,  which  were 

Good  Hope;  sent  on  board  the  defendant's  ship,  Royal  William,  on  a 

spoiled,  and  A.  voyage  from  London  to  Madras,  but  which  were  damaged 

England/**  A.,  ^^  nearly  their  whole  value  in  consequence  of  the  ship 

before  he  left  striking  on  a  Tock  near  the  Cape  of  Good  Hope.     The 

England,  gave  ^       **  ^  *  *^ 

B.  a  receipt  for  plaintiff  was  himself  a  passenger  on  board  the  Royal 
advanced,  in-  William,  but  the  Captain,  whose  name  was  Frazer,  would 
of^wf  as'pM-  °°*  **^®  '^®  passengers  on  to  India  in  another  ship,  unless 
sage  money  paid  they  made  fresh  arrangements  with  him  for  that  purpose, 
and  another  '  which  the  plaintiff  declined  to  do.  It  would  be  shewn 
freight  of  tbe^'  ^^^^  ^^^  defendant  received  this  sum  of  429/.,  which  was 
goods,  and  B.^  j|^g  amount  paid  by  the  underwriters,  and  the  question 
ceived  the  therefore  really  was  as  to  certain  disputed  items  in  the 
insurance:—  defendant's  claim  of  set-off.  Among  these  were  a  sum  of 
action  foV***  *°  ^^'*  ^^^  ^^^  plaintiff's  passage  money  to  India,  and  a  sum 
money  had  and  of  10/.  for  freight  of  the  cotton  sceds.  These  sums  the 
brought  by  A.  defendant  was  not  entitled  to  charge,  as  the  vessel  never 
recover  tiie  in-  Completed  the  voyage.  These  two  sums,  together  with 
S'trlw  entufed  **^^  premiums  for  the  insurance,  and  a  sum  advanced  to 

to  set-off  the 

95(.,  unless  it  was  shewn  that  the  passage  money  belonged  lo  the  ship-owners,  but  that  B.  could  not 
set-off  the  102.  for  freight,  as  the  ship  did  not  complete  her  voyage  to  India. — Beld,  also,  that  B. 
was  not  entitled  to  charge  commission  either  on  the  250/  or  on  the  amount  of  the  insurance  re- 
ceived by  him. — Held,  aUo,  that  B  could  not  set-off  any  sum  which  he  had  paid  to  the  order  of 
A.,  if  it  was  not  actually  paid  before  the  bringing  of  the  action,  and  that  if  he  had  only  made 
himself  liable  to  pay  it,  that  would  not  entitle  him  to  set  it  off. 
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Leman 

V. 
GORDON. 


the  plaintiff  before  he  sailed,  amounted  to  250/.,  on  which  \S3S< 
the  defendant  sought  to  charge  interest,  which  he  was  also 
not  entitled  to.  Another  disputed  item  of  set-off  was 
46/.  2s.  6c/.,  which  was  the  amount  of  a  bill  drawn  by  the 
plaintiff  on  the  defendant,  to  enable  the  plaintiff  to  come 
home  from  the  Cape  after  the  ship  had  struck,  but  this 
could  not  be  set-off  in  the  present  action,  as  it  was  paid 
the  day  afker  the  action  was  brought. 

F.  V.  Lee,  for  the  defendant. — There  is  no  disputed 
fact  except  as  to  the  sum  of  46/.  2e.  GcL  The  plaintiff 
gave  a  receipt  for  several  of  the  other  sums. 

The  receipt,  signed  by  the  plaintiff,  was  put  in ;  it  was 
in  the  following  form : — 

"  £250.  "  London,  June  7,  1837. 

*'  Received  from  Charles  Alexander  Gordon,  Esq.,  the 
sum  of  two  hundred  and  fifty  pounds  sterling,  being  an 
advance  made  by  him  to  me  on  about  8,000  lb.  of  cotton 
seeds,  shipped  on  board  the  Royal  William  to  the  con- 
signment of  Messrs.  Biale  &  Co.,  Calcutta,  for  sale  on  my 
account.  *'  L.  L.  Leman." 

«' £100  in  cash  to  self. 

32  in  cash  to  R.  T.  Brown. 

95  to  Frazer  for  passage. 

10  to  owners  of  Royal  William,  for  freight. 

13  insurance. 

'*  L.  L.  Leman." 

Lord  Abinobr,  C.  B. — If  the  passage  money  was  ac- 
tually paid  by  the  defendant  to  Captain  Frazer,  the  plain- 
tiff cannot  recover  it  back  from  the  defendant,  (though, 
perhaps,  he  might  from  the  captain),  unless  there  be  evi* 
dence  that  the  passage  money  belongs  to  the  owner  of  the 
ship.  As  to  the  freight,  the  usual  practice  is  to  pay  it 
before  the  vessel  sails ;  but  it  is  also  the  law  that  it  must 
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1838.        be  paid  back  if  the  vessel  does  not  arrive.    The  defendant 

"    -    "       must,  therefore,  refund  the  freight. 
Leman 

9. 

GoBooN.  fpjjg  policy  Qf  insurance  was  put  in.    It  was  adjusted 

at  430/.  on  cotton  seeds,  with  the  exception  of  7#.  6d. 
salvage. 

Lord  AbingeRi  C.  B. — Have  you  any  evidence  of  the 
usage  as  to  who  has  an  interest  in  the  passage-money  ? 
I  think  if  you  cannot  shew  that  the  usage  is  for  it  to  be- 
long to  the  owner  of  the  ship,  the  plaintiff  cannot  have 
the  benefit  of  it  in  this  action. 

jF.  F.  Lee. — ^I  propose  to  shew  that  a  bill  for  46/.  is.  6d^ 
was  drawn  by  the  plaintiff  on  the  defendant,  and  that 
that,  with  a  letter  of  the  plaintiff,  desiring  the  payment 
of  it,  was  brought  to  the  defendant.  This  bill  was  paid  by 
the  defendant  on  the  3rd  of  March. 

Erie. — That  is  after  the  action.  The  record  is  dated 
on  the  Snd  of  March,  1838. 

F.  V.  Lee. — The  letter  was  delivered  on  the  Ist  of 
March,  and  the  defendant  then  said  he  would  pay  on  the 
Srd. 

Lord  Abinoer,  C.  B. — You  cannot  charge  it  till  you 
have  actually  paid  it. 

F.  V.  Lee. — There  was  a  liability  from  the  1st  of  March. 

Lord  Abinoer. — You  cannot  set  it  off  till  it  is  actually 
paid.    You  cannot  set  off  a  liability. 

F.  V.  Lee. — The  defendant  claims  a  commission  on 
(he  S50/.  advanced. 
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Lord  Abinoer,  C.  B. — I  cannot  allow  it.    You  are 
bound  by  the  receipt. 

F.  V.  Lee. — There  is  also  a  claim  for  a  commission  of 
9\  per  cent  on  the  amount  received  for  the  insurance. 

Lord  Abinoer^  C.  B. — I  cannot  allow  that.    You  get 
your  own  debt  paid  by  receiving  the  insurance. 

Verdict  for  the  plaintiff  for  \90L^ 
but  no  execution  to  issue  for 
46/.  Zs.  6d  parcel  of  that  sum«  as 
it  had  been  paid  to  the  order  of 
the  plaintiff  since  the  commence- 
ment of  the  action.   * 

Erie  and  S.  Martin^  for  the  plaintiff. 

F.  r.  Leef  for  the  defendant. 

[Attomiefl — Harmer  4*  F.,  and  MeredithJ] 


Second  Sitting  at  fVestminster  in  Trinity  Term^  1838. 
before  mr.  barom  parke. 

Jones  v.  Lake. 

Debt  on  a  judgment. — ^The  declaration  stated,  that  The  application 
on  the  ISth  of  December,  18S7,  the  plaintiff  recovered  ^SGL^.t'c^l^'e, 
against  the  defendant,  by  the  judgment  of  the  Court  of  ^Jj^/^^jj^j 
Exchequer,  the  sum  of  19L  10^.,  in  an  action  upon  pro-  a  plaintiff  to 
mises.     Plea,  Payment.    Replication   denying  the  pay-  tiononajudg' 

i.  ment,  mutt  bie 

™®"^*  made  either  to 

the  Court  or  to 
a  Judge  at  chaoibers,  and  not  to  a  Judge  at  Niii  Priua. 


CASES  AT  NISI  PRIUS, 

The  cause  was  undefended,  and  no  evidence  being 
offered  in  support  of  tiie  plea,  there  was  a 

Verdict  for  the  plaintiff. 

W,  H.  Watsont  for  the  plaintiff,  applied  to  the  learned 
Baron  to  grant  an  order,  under  the  stat.  43  Geo.  3,  c*  46, 
8.  4  (a),  to  entitle  the  plaintiff  to  his  costs. 

Parke,  B.—That  application  must  be  made  to  the 
Court,  or  to  a  judge  at  chambers,  and  not  to  a  judge  at 
nisi  prius. 

Order  not  granted. 

W.  H.  Watson,  for  the  plaintiff. 

[Attonues— r.  4-  F.  Ware,  and  PoimoreJ] 


(a)  By  which  it  is  enacted,  tiffs  in  such  action  on  thejadg- 
**  that  in  all  actions  which  shaU  ment,  shall  not  recover  or  be  en- 
be  brought  in  England  or  Ireland  titled  to  any  costs  of  suit  unless 
from  and  after  the  said  Ist  day  of  the  Court  in  which  such  action  on 
June,  1803,  upon  any  judgment  the  judgment  shall  be  brought,  or 
recovered,  or  which  shall  be  re-  some  Judge  of  the  same  Court, 
covered  in  any  Court  in  England  shaU  otherwise  order." 
or  Ireland,  the  plaintiff  or  plain- 
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Trial  at  Bar,  Vacation  after  Trinity  Term,  1838. 

BEFORE    LORD    ABINOER^   C.   B.,    MR,   BARON    ^ARKEj    MR. 
BARON  BOLLAND,  AND  MR.   BARON   ALDERSON* 


Layburn  and  Others  v.  Crisp  and  Others. 

Issue  directed  by  Mr.  Baron  Alderson  sitting  on  The  deputy 
the  Equity  side  of  the  Court  of  Exchequer  to  try — Ist*  £i^"hTO,by 
"  Whether  from  time  whereof  the  memory  of  man  runneth  ^u,^^"'^^^/*' 
not  to  the  contrary,  the  deputy  oyster  meters  of  the  city  by  themseWet 
of  London  have  had  and  exercised,  and  still  of  right  ought  of  ihoyemag,    ' 
to  have  and  exercise,  the  exclusive  right  and  privilege  by  aclhrcllng  ii* 
themselves  or  their  servants,  of  measuring,  shovelling,  oyitew  brought 

In  any  boat  or 

unloading  and  delivering,  all  oysters  which  have  been  or  yessei  along 
may  be  brought  in  any  boat  or  vessel  along  the  water  of  Thames  for 
Thames  for  sale,  to  every  place  withui  the  limits  of  the  '^'^^^ji^^J'ij. 
port  of  London,  and  to  have  and  receive  a  reasonable  out  the  port  of 
compensation  for  so  doing."    And  Snd,  *^  Whether  the  haye  reaM>nabie 

compensation 
for  so  doing;  and  it  was  found  by  the  Jury  that  8#.  a  score  for  the  first  hundred  bushels  (double 
measure,)  and  4f.  a  score  for  the  remainder  of  the  cargo,  was  a  reasonable  compensation  for  this 
seryice. 

If  the  deputy  meters  do  not  provide  sufficient  men  for  the  purpose,  they  are  liable  to  an  action, 
and  the  parties  may  have  the  work  done  by  other  persons. 

For  the  payment  above  stated,  the  deputy  meters  are  bound  to  do  all  the  labour  of  shovelling, 
&C.,  and  the  money  paid  by  the  buyers  of  oysters,  to  the  person  who  actually  measures  them,  is  a 
gratuity  only. 

Metage  does  not  per  se  include  any  manual  labour.  The  person  entitled  to  metsge  finds  the 
measure,  and  the  person  engaged  in  the  traffic  must  find  manual  labour,  and  the  meter  has  only 
to  see  that  it  is  fiurly  done;  and  it  is  no  part  of  the  meter's  duty,  at  such,  to  put  the  goods  into  the 
measure. 

An  exclusive  right  to  do  work  may  exist  without  any  bye  law  for  a  penalty  to  enforce  the  right, 
and  in  considering  the  question  whether  there  be  an  exclusive  right,  it  is  immaterial  whether  a 
bye  law  to  enforce  it  would  be  good. 

In  cases  where  a  verdict  between  other  parties  touching  the  same  right  is  evidence,  a  decree  of 
a  court  of  equity  is  equally  so. 

Where  a  decree  of  a  court  of  equity  is  evidence,  it  is  so  without  putting  in  the  depositions, 
although  they  are  referred  to  in  the  decree  (in  the  usual  form) ;  but  if  the  decree  is  given  in  evi- 
dence, either  party  may  put  in  the  depositions. 

If  a  decree  has  been  put  in,  and  portions  of  it  have  been  read  at  the  desire  of  the  oppodte 
counsel,  with  a  view  of  showing  its  efiect,  he  is  then  too  late  to  object  to  its  admissibility. 

Where  an  issue  was  directed  by  a  court  of  equity  to  be  tried  at  bar  by  a  special  jury  of  a 
county  in  which  the  cause  did  not  arise,  the  Court  fined  those  special  Jurors  who  did  not  attend, 
It  being  proved  that  they  were  duly  summoned. 

yOL.  VIII.  D  D  K.  P. 


398  THE  CASE  OF 

1838.  sum  of  eight  shillings  for  every  score  for  the  first  one 
hundred  bushels,  and  four  shillings  for  every  score  of 
bushels  of  the  remainder  of  any  cargo  of  oysters  brought 
on  board  of  any  oyster  vessel  to  any  market  within  the 
limits  of  the  said  port  of  London  for  sale ;  or  any  other 
and  what  sum  of  money  be  a  reasonable  and  proper  re- 
compense to  the  aforesaid  deputy  oyster  meters  for  the 
labour  of  shovelling,  unloading,  and  delivering  out  of  the 
said  oysters." 

The  trial  was  by  a  special  jury  of  the  county  of  Hert- 
ford, and  four  of  the  special  jurors,  on  whom  due  service 
of  the  summons  was  proved,  and  who  did  not  appear, 
were  fined.    Eleven  of  the  special  jurors  appeared. 

Lord  Abimger,  C.  B. — Will  you  by  consent  try  by 
eleven  jurors,  or  will  you  by  consent  take  a  bystander  of 
ATiddlesex? 

Sir  P.  Pollock. — ^The  statutes  relating  to  the  praying  of 
a  tales  do  not  apply  to  trials  at  bar,  and  the  only  prayer 
of  tales  must  be  at  common  law. 

The  counsel  on  both  sides  agreed  to  try  the  case  by 
eleven  jurors. 

It  was  opened  by  Sir  P.  PoUock  for  the  plaintiffs,  diat 
the  main  question  in  this  case  was,  whether  certain  per- 
sons called  the  deputy  day  oyster  meters  of  the  city  of  Lon- 
don^  who  were  eighteen  in  number,  had  the  sole  right,  by 
themselves  and  their  assistants,  of  shovelling,  unloading, 
and  delivering  all  oysters  brought  by  water  and  delivered 
at  any  part  of  the  port  of  London,  which  extends  from 
Staines  Bridge  to  Yenlett  Creek,  below  Gravesend ;  and 
this  right  could  not  be  confined  to  places  within  the  city, 
as  he  believed  that  the  boundaries  of  the  city  did  not  ex- 
tend over  any  part  of  the  water  of  Thames^  and  that  the 
city  process  of  attachment  was  never  applied  to  ahips»  or 
to  any  property  afloat.    It  was  conceded  that  the  dty  of 


LAYBURN  V.  CRISP^EXCH.  899 

London  had  the  right  of  measuring  all  measurable  goods  1838. 
delivered  from  any  vessel  or  boat  within  the  port  of  Lon* 
don,  and  that  they  were  entitled  to  certain  metage  dues, 
which  there  was  no  doubt  could  be  granted  by  the  kingi 
as  he,  by  his  prerogative,  had  the  regulation  of  all  weights 
and  measures,  and  this  right  of  measuring  had  been  always 
exercised  by  persons  appointed  by  the  city,  who  unloaded 
and  delivered  the  cargo  at  the  same  time,  and  received  a 
reward  for  their  labour  in  so  doing  beyond  the  sum  paid 
to  the  city.  This  right  would  be  proved  to  have  been  uni- 
versally exercbed  throughout  the  port  for  as  many  years 
as  living  memory  extended,  and  it  would  be  also  found 
to  be  recognized  by  charters  granted  by  King  James  the 
first — by  the  case  of  FaxaJcerley  v.  Wilishire  (a) — ^by  a 
decree  of  the  Court  of  Exchequer  in  the  year  1783 — and 
by  a  trial  before  Lord  Man^eld  and  a  special  jury  at 
Guildhall,  in  the  year  1779. 

On  the  part  of  the  plaintiffs  a  charter,  granted  by  King 
James  the  first  to  the  city  of  London,  bearing  date  28th 
of  August,  in  the  third  year  of  liis  reign,  was  put  in.  It 
recited,  that  whereas  the  mayor,  and  commonalty,  and 
citizens  of  London,  ''  from  all  time  whereof  the  memory 
of  mania  not  to  the  contrary,"  have  had  and  exercised  the 
office  of  bailiff*  and  the  conservancy  of  the  water  of 
Thames,  and  '*  have  had  and  exercised,  and  ought  and 
have  been  accustomed  to  have  and  exercise  the  office  of 
measurer,  and  the  measuring  of  all  and  every  the  coals 
and  grains  of  every  kind*  and  also  of  all  sorts  of  salt,  and 
all  sorts  of  apples,  pears,  plums,  and  other  fruits  whatso- 
ever, and  of  all  eatable  roots  of  every  kind,  and  also  of 
onions,  and  of  all  other  merchandizes,  wares,  and  things 
whatsoever  measurable,  and  the  measuring  of  the  same, 
landed,  conveyed,  or  brought  in  or  to  the  port  of  the  said 
city  of  London,  upon  the  said  water  of  Thames,  in  every 

(a)  1  Str.  462. 
dd2 
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isad.  sliipf  boat»  barge,  or  other  vessel  whatsoever,  floating, 
laden,  remaining,  or  being  on  every  part  of  the  same  water 
of  Thames,  and  upon  every  bank,  or  every  shore,  or  every 
wharf  of  the  same  water  of  Thames,  which  should  happen 
to  stop,  remain,  and  be  delivered  or  set  down  from  the  afore* 
said  bridge  of  the  said  town  of  Staines,  in  the  said  county  of 
Middlesex,  westwards  to  the  aforesaid  London  bridge,  and 
thence  to  the  aforesaid  place  called  Yendall,  otherwise  Yen- 
land,  otherwise  Yenleete,  towards  the  sea  and  eastwards, 
and  in  the  Medway,  and  in  the  said  port  of  the  city  of  Lon- 
don aforesaid,  to  exercise  and  occupy  the  same  office  of 
measurer,  and  the  measuring  aforesaid,  by  the  mayor  of  the 
city  aforesaid  for  the  time  being,  during  the  time  of  his 
mayoralty,  or  by  his  sufficient  deputies.  And  also  for  all 
the  same  time  have  had  and  taken,  and  ought  and  have 
been  accustomed  to  have  and  take  to  their  own  use,  by 
the  mayor  of  the  city  aforesaid  for  the  time  being,  during 
the  time  of  his  mayoralty,  or  by  his  sufficient  deputies,  all 
wages,  rewards,  fees»  and  profits  to  the  same  office  of 
measurer  belonging  and  pertaining ;  ^^  and  that  they  had 
been  disturbed  in  some  of  the  measuring,  especially  in  the 
measuring  of  coals,  and  that,  to  put  an  end  to  all  contra- 
verse,  the  king  did  (inter  alia)  grant  to  the  mayor,  com- 
monalty, and  citizens,  and  their  successors,  to  exercise 
and  enjoy  the  aforesaid  office  of  measurer,  &c.  of  all  and 
every  the  coals  and  grain  of  every  kind  [precisely  to  the 
same  effect  as  above  between  the  asterisks]. 

Another  charter,  dated  on  the  28th  of  September,  in 
the  sixth  year  of  the  same  reign,  granted  to  the  city  of 
London,  which  was  also  put  in,  recited  as  follows: — 
**  And  whereas  within  our  said  city  of  London,  the  liber- 
ties, suburbs,  and  port  of  the  same,  as  we  are  informed, 
the  search  and  surveying  of  oil,  hops,  tallow,  salt,  butter, 
cheese,  and  other  such  like  things,  coming  or  brought  to 
the  port  of  the  city  of  London,  with  the  intent'  to  be  sold 
or  to  be  exposed  to  sale  by  way  of  merchandize,  and  also 
the  measuring  of  all  corn  of  whatsoever  kind,  onions,  salt^ 
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sea  coals^  and  fruit  of  all  kinds,  fish  called  shell  fish^  tnea-*  1838. 
surable  and  accustomed  to  be  measured,  coming  and 
brought  to  the  said  port  of  the  city  of  London,  with  the 
intent  to  be  sold  by  way  of  merchandize,  hitherto  have 
pertained  and  belonged  to  the  mayor,  and  commonality, 
and  citizens  of  the  city  aforesaid,  and  their  predecessors, 
to  be  exercised  and  executed  by  the  mayor  of  the  afore-* 
said  city  for  the  time  being,  according  to  the  laws,  ordi- 
nances, and  statutes  thereof  made,  and  of  the  customs  of 
the  city  aforesaid." 

Two  inspeximus  charters  of  14  Car.  1,  and  15  Car.  2, 
were  also  put  in,  reciting  and  confirming  the  former 
charters. 

An  examined  copy  of  a  judgment  of  the  Court  of  King's 
Bench,  in  the  case  of  Pilleti  and  another  v.  Bowmer,  of 
Michaelmas  Term,  1779,  was  put  in.  The  first  count 
of  the  declaration  (which  was  in  assumpsit)  was  for  the 
sum  of  twenty-six  sluUings,  *'  for  work  and  labour,  care 
and  diligence  "  of  the  plaintifis,  "  done,  performed,  and 
bestowed  "  for  the  defendants^  "  at  their  special  instance 
and  request,  in  and  about  the  shovelling  and  unloading 
divers,  to  wit,  65  bushels  of  oysters,"  of  the  defendants* 
The  second  count  was  on  a  quantum  meruit,  and  the  third 
and  fourth  counts  were  similar,  but  stated  the  work  to 
have  been  done  by  the  plaintifis  and  their  servants ;  there 
was  also  a  count  for  money  paid.  The  plea  was  non  as* 
sumpsit,  and  there  was  a  general  verdict  for  the  plaintiffs. 

A  decree  of  the  Court  of  Exchequer,  in  a  case  of  Mil' 
bum  v.  Usher,  dated  on  the  13th  of  May,  1783,  was  put 
in,  and  by  it,  after  reciting  the  bill  and  answer,  it  directed 
an  issue  to  be  tried  ''  Whether  the  sum  of  8^.  per  score 
for  the  first  hundred  bushels,  and  4^.  per  score  for  the 
remainder  of  the  cargo  on  board  each  of  the  oyster  ves- 
sels brought  to  Billingsgate  market  for  sale,  be  a  reason- 
able and  proper  recompense  to  the  plaintifis,  the  deputy 
day  meters,  for  the  shovelling,  unloading,  and  delivering 
out  the  said  oysters."    This  decree  recited  the  bill  aqd 
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1838.        answer,  and  was  drawn  up  in  the  usual  fomii  upon  hearing 
counsel  and  reading  of  the  depositions  and  exhibits. 

By  a  decretal  order  of  the  9th  of  February,  1784,  it 
appeared  that  this  issue  was  found  for  the  plaintifis,  and 
account  directed. 

The  bill  and  answer  were  also  put  in.  The  bill  was 
filed  by  the  then  eighteen  deputy  day  oyster  meters, 
and  the  representatives  of  some  of  their  deceased  prede- 
cessors, stating  that  they  enjoyed  the  said  offices,  with  all 
perquisites  thereto  belonging,  and  they  by  themselves  or 
their  assistants  had  shovelled  and  unloaded  oysters  for 
the  defendants,  and  praying  an  account- 
Sir  FT.  FoUeit,  for  the  defendants,  wished  to  have  cer- 
tain passages  read  from  the  decree. 

They  were  read  accordingly,  and  from  the  recitals  of 
the  bill  contained  in  the  decree,  the  following  allegation 
was  read.  That  the  city  of  London  was  an  ancient  city, 
and  that  the  mayor  &c.  were  from  time  immemorial  enti- 
tled to  the  metage  of  all  oysters  brought  to  Billingsgate 
for  sale,  and  that  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  four  officers  called  yeomen  of  the 
waterside,  have  been  appointed  to  the  office  of  measuring 
all  oysters  brought  to  the  said  market  [Billingsgate],  and 
'*  for  all  the  time  aforesaid,"  found  and  provided  *'  mea- 
sures and  other  convenient  utensils  for  measuring  the  said 
oysters,  or  also  for  the  shovelling,  unloading,  and  deliver- 
ing the  said  oysters,"  and  the  yeomen  "had  also  at  divers 
times,  from  time  to  time,  as  they  saw  fit  to  do  so,  appointed 
twenty-one  freemen  of  London  and  members  of  the  society 
of  fellowship  porters,  as  their  deputies  or  assistants  (a), 
and  that  in  consequence  of  the  increase  of  the  size  of  the 
oyster  boats,  disputes  had  arisen  as  to  the  rate  of  payment 
for  the  labour  and  attendance  of  the  deputy  day  meters, 
and  that  at  a  meeting  of  proprietors  of  oysters  in  1771 

(a)  These  were  the  eighteen  deputy  day  meters,  and  three  night  or 
morning  meters. 
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the  rates  of  8^.  and  is.  were  agreed  upon^  and  had  been 
paid  since  that  time.  From  the  recital  of  the  answers  in 
the  decree,  it  appeared  that  the  defendants  admitted  the 
right  of  the  city  to  the  metage,  and  alleged  (inter  alia)  that 
the  payment  made  to  the  city  for  metage  included  the 
price  of  the  whole  of  the  labour  that  was  bestowed. 

Alderson,  B. — I  do  not  see  how  the  Court  of  Exche- 
quer could  have  directed  an  issue  to  determine  the  amount 
to  be  paid,  unless  they  were  satisfied  of  the  right 

Sir  FF.  FoUetL — The  work  was  done,  and  the  right 
therefore  did  not  come  in  question. 

Alderson,  B.— If  that  were  quite  so,  it  would  have 
been  useless  saying  anything  at  all  about  the  right.  The 
work  had  been  done,  but  not  by  the  whole  of  the  plaintiffs 
in  that  suit. 

Lord  Abinger,  C.  B. — The  decree,  in  effect,  establishes 
the  right  of  the  whole  body  to  recover  for  the  work  of  in- 
dividuals. 

Sir  FT.  FolleiU — I  wish  the  depositions  in  the  case  of 
Milburn  v.  Fisher  to  be  read. 

Sir  JF*»  Pollock. — I  have  put  in  the  decree  and  the  bill 
and  answer,  and  I  am  not  bound  to  do  more.  If  the  de- 
positions are  read,  they  must  be  read  as  the  defendants' 
evidence. 

Sir  W.  Folleit. — The  depositions  are  part  of  the  decree 
as  it  refers  to  them.    * 

Lord  Abinger,  C.  B. — It  states  that  they  were  read, 
^nd  that  counsel  were  heard,  but  it  does  not  state  what  the 
depositions  are^  or  what  the  counsel  said. 
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Sir  W.FoUetL—ThiB  is  not  ft  verdict. 

ParkEj  B* — It  is  analogous  to  a  verdict^  and  admissible 
where  a  Terdict  would  be  so ;  Courts  of  equity  are  judges 
both  of  law  and  fact. 

Lord  Abinger,  C.  B. — It  makes  no  difference  whether 
it  is  a  decree  on  an  issue,  or  on  a  reference  to  the  master 
as  to  facts. 

Sir  W.  Folleit. — I  object  that  the  decree  is  not  receiv- 
able in  evidence,  without  the  depositions,  first,  because  the 
question  here  is  not  whether  eighteen  persons  can  recover 
for  work  done  by  two  of  them,  but  it  is  a  question  of 
custom  which  must  depend  upon  what  was  proved;  and 
secondly,  that  as  it  professes  to  proceed  upon  certain  de- 
positions which  are  referred  to,  those  depositions  must  be 
taken  to  be  part  of  the  record. 

Alderson,  B. — ^The  only  reason  for  referring  to  the 
depositions  in  the  decree  is  that  on  an  appeal,  the  same 
evidence  is  considered  in  the  Court  of  appeal. 

Sir  F.  Pollock. — After  a  part  of  the  decree  has  been 
read  to  the  jury,  at  the  request  of  the  defendants*  counsel, 
it  is  too  late  to  object  to  its  admissibility.  But  even  if  the 
objection  had  been  made  earlier,  could  it  be  said  that  the 
decree  was  not  admissible  without  the  depositions  ?  From 
the  bill  and  answer,  it  appears  that  certain  questions  were 
in  dispute,  and  by  the  decree  it  appears  how  the  Court 
disposed  of  those  questions.  Could  it  be  said  that  in 
cases  where  a  rule  of  Court  was  receivable  in  evidence^ 
that  it  could  not  be  read  without  the  aflSdavits?  and  yet 
they  are  always  referred  to  in  a  rule. 

7%^«i^^onthesame  side. — Mr.  Justice £fi//er  says:  (a) 

(a)  B.  N.  P.  235,  dtiog  the  case  of  Lord  Thanei  v.  Faitenon  in  K.  B. 
12  Geo.  2. 
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'^  If  a  party  wants  to  avail  himself  of  a  decree  only,  and  not 
of  the  answer  or  depositions,  he  may  do  so,  without  pro* 
ducing  the  bill  and  answer."  But  was  it  ever  heard  of, 
that  the  depositions  were  required  before  the  decree  could 
be  given  in  evidence?    (He  was  stopped  by  the  Court.) 

Lord  Abinoer,  G.  B. — ^In  all  cases  where  a  record  at 
law  is  given  in  evidence,  if  the  issue,  from  the  gene- 
ral nature  of  the  pleadings,  does  not  state  what  the 
matter  in  dispute  was,  parol  evidence  must  be  given  to 
show  what  the  question  really  was.  I  am  not  certain  that 
this  decree  would  not  have  been  receivable  without  the 
bill  and  answer  being  put  in ;  but  on  the  question  whether 
the  depositions  must  be  put  in  by  the  party  producing  a 
decree,  I  certainly  think  that  they  are  not  necessary.  If 
a  party  wishes  to  give  in  evidence  the  depositions  of  an- 
cient witnesses  who  are  dead,  he  cannot  give  the  depositions 
in  evidence  without  also  putting  in  the  bill  and  answer  to 
show  that  it  either  was  a  question  between  the  same  parties 
or  between  parties  claiming  the  same  right ;  but  if  the 
decree  is  evidence  on  the  face  of  it,  the  putting  in  of  the 
depositions  is  not  necessary.  A  decree  is  not  conclusive 
evidence,  but  it  is  evidence  that  the  same  question  was  in 
litigation  before  a  Judge,  who  decided  it  in  a  particular 
way.  I  am  not,  however,  prepared  to  say  that  Sir  W. 
Fotteit  may  not  put  in  the  depositions  as  his  evidence^ 

Parke,  B. — With  respect  to  whether  a  decree  of  a 
court  of  equity  is  evidence  of  reputation  the  same  as  a 
verdict  I  never  heard  questioned  till  to-day»  The  objec- 
tion to  the  admissibility  of  this  decree  comes  too  late ;  but 
if  it  had  been  made  earlier  I  do  not  think  it  could  have 
prevailedr  Then  are  the  depositions  to  be  read  before 
the  decree  can  be  received  in  evidence  ?  I  think  they  are  not. 
In  cases  at  law,  where  the  pleadings  are  in  a  general  fonn» 
evidence  may  be  given  to  explain  them,  but  in  equity  we 
must  take  the  questions  in  dispute  from  the  bill  and  answer^ 
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1838.  BoLLANDi  B.-— I  think  that  this  decree  is  admissible  in' 

eyidence  without  the  depositions. 

Alberson,  B. — The  objection  comes  too  late  after  the 
counsel  of  both  parties  have  been  directing  the  attention, 
of  the  Court  to  this  decree  with  a  Tiew  to  ascertaining  its 
efTect  But  I  also  think  that  the  evidence  was  receivable. 
This  is  a  question  of  custom ;  and  if  the  decree^  though  res 
inter  alias  acta,  goes  to  prove  the  customi  it  is  evidence. 
Now,  it  appears  that  in  the  bill  it  is  stated  that  the  city 
had  an  immemorial  right  to  measure,  and  that  is  not  denied 
by  the  answer ;  and  that  has  a  tendency  to  prove  a  part  of 
the  matter  in  dispute  here.  It  is,  I  think,  therefore  evi- 
dence. Then  must  the  depositions  be  read  ?  The  court 
of  equity  determines  what  are  the  questions  they  have  to 
try  by  looking  at  the  bill  and  answer,  and  by  the  decree 
we  see  how  those  questions  are  disposed  of;  and  because 
there  may  be  an  appeal  from  every  court  of  equity,  except 
the  House  of  Lords,  the  depositions  are  referred  to  in 
the  decree.  But  if  it  were  absolutely  necessary  to  put  in  the 
depositions  here,  it  would  be  making  the  present  jury  a 
court  of  appeal  to  try  whether  the  Court  of  Exchequer 
were  right  in  their  decree  in  the  year  1783. 

The  depositions  were  not  read. 

It  was  proved  by  Mr.  Firth,  of  the  town  clerk's  office,  in 
answer  to  a  question  by  Sir  W.  Fotteit,  that  the  city 
charters  commenced  with  the  reign  of  William  the  Con« 
queror,  and  that  their  books  were  in  an  almost  unbroken 
series  from  the  reign  of  Edward  the  Third. 

Mr.  Goldham,  the  clerk  of  the  market  at  Billingsgate, 
gave  the  following  evidence : — **  I  am  one  of  the  yeomen 
of  the  water  side  ;  I  was  appointed  thirty  years  ago  by  the 
court  of  aldermen ;  I  appoint  the  deputy  day  meters ;  I 
used  to  deliver  the  oyster  measures  to  the  deputy  day 
meters ;  the  yeomen  of  the  water  side  provided  the  mea^ 


LAYBURN  V.  CRISP^EXCH. 

surea  till  within  these  twelve  years,  and  since  that  the  cor- 
poration ;  there  are  eighteen  deputy  day  meters,  and  three 
night  or  morning  meters;  the  day  meters  attend  from 
eight  A.  M.  to  six  p.  m.,  and  the  night  meters  from  six  a.  m. 
to  eight  A*  M.,  and  from  six  p.  m.  to  eight  p*  m.  ;  the  deputy 
day  meters  attend  the  measuring  of  oysters  and  render  me. 
a  weekly  account ;  for  oysters  Is.  a  boat  is  paid  to  the  cor* 
poration,  and  Ic^.  a  boat  to  the  Lord  Mayor,  and  \d.  a 
bushel  was  paid  to  me,  as  one  of  the  yeomen  of  the  water 
side  as  metage  (a),  till  a  new  arrangement  took  place  a 
few  years  ago,  since  which  the  ^d.  a  bushel  is  paid  over 
to  the  corporation ;  oysters  are  measured  by  double  mea- 
sure, so  that  half  a  bushel  of  oysters  at  Billingsgate  is 
really  two  half  bushels ;  the  deputy  day-meters  have  al- 
ways in  my  time  received  8s.  per  score  of  double  bushels, 
up  to  five  score,  and  4s.  for  the  residue  for  the  shovelling, 
unloading,  and  delivering ;  they  go  on  board  the  vessela 
and  superintend  the  measuring  of  the  oysters,  to  see  the 
measure  properly  filled  between  buyer  and  seller;  the 
deputy  day  meters  have  men  with  them  who  are  called 
holdsmen,  who  actually  put  the  oysters  into  the  measure ; 
these  holdsmen,  who  must,  as  well  as  the  deputy  day 
meters,  be  fellowship  porters,  shovel  the  oysters  into  the 
measure  and  place  it  on  the  deck,  and  then  pour  its  con* 
tents  into  the  buyer's  basket ;  the  payment  of  8s.  and  4#» 
was  divided  among  all  the  deputy  day  meters,  and  I  di- 
vided the  payments  made  to  me  with  the  other  yeomen  of 
the  water  side.  The  night  meters  are  quite  distinct  from 
the  deputy  day  meters,  and  are  paid  is.  a  boat;  the  de- 
puty day  meters  were  appointed  by  me ;  but  they  sold 
their  places  to  their  successors,  and  I  was  paid  a  fixed 
fee  of  40A  for  any  one  of  them  who  came  to  me  to  resign, 
and  BOL  if,  by  reason  of  his  being  ill,  or  any  other  cause, 
I  went  to  his  house  to  take  his  resignation ;  if  one  of  them 

(a)  The  amount  of  these  pay-     an  act  for  the  regulation  of  BiU 
ments  is  regulated  by  the  stat.  10     liDgsgate  market. 
ail  WiU. 3,0.24,8.7,  which  is 
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had  died,  I  should  have  nominated  the  successor;  they  are 
sworn  by  the  Registrar  of  the  Mayor's  Court,  but  must  be 
fellowship  porters  before  they  are  sworn ;  I  never  knew 
any  oysters  landed  at  any  place  in  London  but  Billings- 
gate,  previously  to  the  building  of  New  London  Bridge ; 
except  oysters  brought  clandestinely  when  out  of  season; 
oyster  smacks  could  not  pass  the  old  bridge ;  the  persons 
who  buy  the  oysters  usually  give  the  holdsman  who  mea- 
sures them  Id.  a  peck,  but  this  is  optional;  and  when  it 
has  been  refused,  I  have  told  the  holdsmen  they  could  not 
insist  upon  it ;  I  believe  that  the  holdsmen  do  not  receive 
any  thing  from  the  deputy  day  meters." 

Evidence  was  also  given,  that  from  the  year  1790,  the 
right  claimed  by  the  plaintiffs  had  been  uniformly  exer- 
cised at  Billingsgate,  and  it  was  also  proved,  that  in  the 
year  1814  oysters  were  brought  in  a  boat  to  Dock  Head, 
which  is  on  the  Surrey  side  of  the  river,  and  that  a  claim 
was  made  for  payment  at  the  rate  of  8s.  and  4^ .  by  the  de- 
puty day  meters,  and  complied  with ;  and  that  in  the  year 
1828,  a  similar  claim  was  made  with  respect  to  oysters 
landed  at  either  Greenwich  or  Woolwich,  (the  witness 
could  not  recollect  which),  and  was  acquiesced  in ;  it  was 
also  proved,  that  in  addition  to  the  holdsmen  being  fel- 
lowship porters,  the  men  employed  by  the  buyers  of  oys*- 
ters  to  carry  them  ashore  are  fellowship  porters  also. 

It  was  proposed,  on  the  part  of  the  plaintiffs,  to  call 
witnesses  to  shew  that  the  city  meters  measured,  and  the 
fellowship  porters  landed,  all  corn  throughout  the  port  of 
London. 

Sir  W.  FoUeiL-^l  do  not  see  what  this  has  to  do  with 
oysters.    I  object  to  it  as  irrelevant 

Lord  Abinger,  C.  B. — ^The  relevancy  of  it  is,  as  shew- 
uig  the  exercise  of  the  franchise  all  over  the  port  and  not 
in  the  city  only.    It  is  to  meet  an  argument  on  your  side. 
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that  the  fellowship  porters  and  meters  can  have  no  right 
beyond  the  city- 
Sir  JVm  FolletU — ^The  city  meters  measure  corn  out  of 
the  city  and  in  the  port;  there  is  no  doubt  of  the  fact* 

The  eyidence  was  given,  and  evidence  was  also  given 
that  salt,  potatoes,  and  fruit  were  measured  throughout 
the  port  of  London  by  the  city  meters,  and  landed  by 
fellowship  porters  who  assisted  them ;  and  it  was  proved, 
that  on  more  than  one  occasion,  when  fruit  was  landed 
near  Waterloo  bridge  to  be  taken  to  Covent  Garden  mar- 
ket, the  owners  employed  persons  who  were  not  fellow- 
ship porters ;  and  on  the  meters  insisting  on  the  right  of 
fellowship  porters  to  be  employed,  the  owners  submitted  * 
to  their  claim ;  and  it  was  also  proved  by  Mr.  Brandon, 
the  deputy  Registrar  of  the  Mayor's  Court,  that  attach- 
ments from  that  court  do  not  extend  to  property  on  any 
part  of  the  river  Thames. 

Sir  W.  FoUeii  (to  the  jury). — The  question  to  be  tried 
here  is,  whether  the  eighteen  deputy  day  oyster  meters 
have  a  right  to  insist  on  the  importers  of  oysters  employ- 
ing them  exclusively.  I  shall  submit,  that  such  a  right  in 
point  of  law  cannot  exist,  and  to  justify  you  in  finding  it 
to  exist  in  point  of  fact,  it  must  have  commenced  before 
the  time  of  Richard  the  First.  This  is  a  claim  by  persons 
to  insist  on  others  employing  them  whether  they  are  fit  or 
not,  and  this  claim  is  not  only  to  be  enforced  against  those 
.who  are  freemen  of  their  own  body,  but  against  strangers 
and  even  persons  not  connected  with  England.  It  is  said 
that  this  was  a  right  in  the  first  instance  granted  by  the 
Crown,  but  I  say  that  the  King  could  never  impose  such  a 
restriction  upon  his  subjects.  The  law  of  metage  was 
much  considered  in  the  case  o{  Jenkins  v.  Harvey  (a),  which 
related  to  the  right  of  measuring  coals  at  Truro,  and  it 
(a)  1C.M.&R.877. 


THE  CA3E  OP 

.vafl  there  laid  down  to  be  a  port  duty,  and  I  deny  that 
the  restrictive  right  now  claimed  ever  existed  in  the 
Crown  to  grant ;  and  if  it  did  exist  in  the  time  of  Richard 
the  First,  it  exists  now,  and  the  trade  of  every  town  in  the 
kingdom  may  be  restricted  in  this  way. 

Lord  Abiuqer,  C.  B. — ^As  there  were  no  parliaments 
in  the  reign  of  Richard  the  First,  the  royal  grants  were 
either  by  the  king  himself  or  the  king  and  his  counciL 
Do  you  contend  that  a  grant  could  not  be  made  at  that 
time  by  the  Crown  in  the  same  way  as  Magna  Charta? 
•The  laws  are  now  made  by  Parliament,  but  at  that  time 
they  must  have  been  made  either  by  the  King  himself  or 
by  the  King  and  his  counciL 

Sir  W.FoBeti.'^If  a  charter  of  that  kind  were  found,  it 
might  be  so,  but  to  support  a  custom,  it  must  have  a  legal 
origin  quite  distinct  from  any  authority  of  that  kind. 
Indeed,  if  it  were  otherwise,  anything  might  be  supported. 

Lord  Abinger,  C.  B. — The  customs  of  London  are 
confirmed  by  act  of  Parliament,  which  makes  an  important 
difference  between  London  and  other  places* 

Sir  FT.  FoUett. — I  am  arguing  that  no  such  prerogative 
belongs  to  the  Crown,  and  that  the  Crown  cannot  make 
such  a  grant. 

Parks,  B. — Certainly  not  without  some  benefit  to  the 
subject.  If  a  new  port  be  granted  upon  certain  condi- 
tions, and  with  certain  benefits  to  the  subject,  that  would 
be  good,  but  without  an  accompanying  benefit  it  would 
not,  as  the  Crown  can  lay  no  new  duty  on  the  subject. 

Sir  W.  FolletL — If  the  King,  having  the  soil  of  a  port, 
grants  the  soil  to  persons,  and  there  are  tolls  fixed  for 
anchorage!  that  would  be  good ;  so  might  a  fixed  toll  for 
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metage  and  weighage.  At  Truro  the  meter  claimed  4dL  a  1888. 
chaldron  for  coalsi  he  offered  to  meaiurei  and  was  re^ 
fuaed ;  and  the  Court  held  that  a  grant  of  a  fixed  i um  to 
the  owner  of  the  port  for  metage  waa  good.  So  here 
the  corporation  of  London  maj  have  a  right  to  their 
metage,  of  which  they  have  certainly  given  lome  evidence; 
but  if  the  importers  pay  metage  to  the  corporation,  they 
have  a  right  to  insist  that  for  that  payment  a  meter  shall 
come  on  board  each  boat  to  measure  the  oysters,  and  there 
can  be  no  doubt  that  when  the  tolls  of  Billingsgate  market 
were  fixed  by  the  statute  of  10  &  11  Will.  S,  c.24,  the 
deputy  day  meters  were  first  appointed,  and  that  they  are 
not  ancient  oflBlcers ;  indeed  the  bill  in  equity  in  the  case 
of  MUbum  V.  Fisher t  does  not  even  state  them  to  be  sa 
It  should  likewise  be  observed,  that  their  claim  is  quite 
beyond  the  grant  contained  in  the  charters  of  James  the 
First,  and  if  a  bye  law  were  made  to  enforce  such  a  custom^ 
it  would  be  illegal.  In  the  case  of  Cuddon  v.  Easiwick  (a), 
it  was  expressly  held  that  a  bye  law  that  strangers  should 
employ  city  porters  was  bad. 

Lord  Abinoer,  C.  B. — It  has  been  said  in  many  opi- 
nions that  a  bye  law,  prohibiting  a  man  from  employing 
his  own  servants,  is  bad. 

Sir  W.  FoUett  cited  Com.  Dig.  Tit.  Bye  Law  (C.  2). 

Parke,  B.— Customs  and  bye  laws  are  totally  different. 

Aldbrson,  B. — In  the  case  of  Fazalcerley  v.  Wiltshire, 
this  very  custom  was  held  to  be  good,  and  the  case  of 
Cuddon  V.  Easiwick  was  then  considered. 

Sir  JV.  Fottett,  then  argued  that  the  evidence  of  the 
custom  was  too  slight  for  the  jury  to  act  upon,  as  the  usage 
proved  by  parol  only  went  back  to  the  year  1790,  and 

(ri)  1  Salk.  143;  6  Mod.  123. 
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1838.  that  the  decree  in  the  year  1783  and  the  verdict  in  the  year 
1779^  only  went  to  shew  that  those  who  had  in  fact  done 
the  work  were  entitled  to  be  paid  for  it ;  and  that  if  the 
payment  to  the  city  was  not  sufficient  for  the  labour*  the 
payment  of  Id.  a  peck«  which  was  given  to  the  holdsmen* 
was  a  compensation  for  their  services,  and  if  it  were  not, 
there  conid  be  no  doubt  that  they  would  be  entitled  to  be 
paid  the  value  of  their  services,  where  they  had  rendered 
them,  as  all  other  persons  employed  would  be.  There 
was  no  evidence  that  the  deputy  day  meters  were  imme- 
morial officers,  and  no  evidence  respecting  them  given  firom 
the  immense  series  of  city  books  and  records.  Whether 
the  fellowship  porters  had  any  rights  beyond  the  city  he 
neither  admitted  nor  denied,  but  he  did  deny  the  right 
claimed  by  the  deputy  day  meters.  With  respect  to  the 
second  issue,  it  was  clear  that  the  services  of  the  deputy 
day  meters  were  not  worth  any  thing. 

AiiDERSON,  B. — ^The  second  issue  is,  as  to  what  is  the 
value  of  the  whole  labour  of  shovelling,  &c. 

Sir  W.  FoUeit. — ^The  holdsmen  are  paid  IJ.  a  peck, 
which  is  the  value  of  their  services. 

Alderson,  B. — They  labour,  and  the  deputy  day-me- 
ters superintend.  The  question  is,  what  the  services  of 
both  are  worth  ? 

Lord  Abinoer,  C.  B.,  (in  summing  up). — ^The  question 
which  is  in  this  case  proposed  by  one  party  and  denied  by 
the  other,  is,  whether  the  deputy  day  oyster  meters  have 
the  exclusive  right,  by  themselves  or  their  assistants,  to  do 
certain  work.  You  have  been  addressed  on  the  part  of 
the  defendant  with  a  view  of  showing  that  a  bye  law  im- 
posing a  penalty  on  a  stranger  for  employing  other  persons 
to  do  this  work  would  not  be  good  in  law.  That  is,  how- 
ever, not  the  question  here.    An  exclusive  right  may  exbt 
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without  any  bye  law  for  a  penalty  to  enforce  that  rights  1838. 
and  it  is  immaterial  to  a  question  of  the  existence  of  an 
exclusive  rights  whether  it  would  be  competent  in  tlie 
city  to  make  a  bye  law  to  enforce  the  right  or  not ;  we 
think  it  is  irrelevant.  The  case  of  Cuddon  v.  Eastwick 
was  considered  by  the  Court  in  the  case  of  Fazakerley  v. 
Wilishire,  and  if  we  were  trying  the  question  whether  a 
bye  law  inflicting  a  penalty  on  a  stranger  was  good,  it 
might  be  said  that  it  would  not  be  good  without  certain 
exceptionsi  and  I  should  say,  that  no  custom  to  compel 
persons  to  employ  a  particular  set  of  people,  could  compel 
a  person  not  to  employ  his  own  servant  to  brush  his  own 
coat.  We  are  also  not  trying  what  is  the  remedy  for  a 
breach  of  this  privilege :  that  is  a  question  of  law.  If,  in- 
deed, the  learned  counsel  could  have  shewn  that  there 
was  no  legal  remedy  to  enforce  this  custom,  that  would 
have  been  a  ground  for  arguing  that  the  custom  was  bad. 
However,  it  appears  to  me,  and  I  have  the  concurrence 
of  my  learned  brothers,  that  if  it  be  a  good  custom,  an  ac- 
tion on  the  case  would  lie  if  it  was  infringed.  I  will  now 
proceed  to  the  evidence.  That  the  corporation  of  London 
has  existed  from  very  ancient  times,  and  has  extensive 
privileges,  no  one  denies*  Their  customs  have  been  con- 
firmed by  act  of  Parliament,  and  so  far  as  they  are  not  in- 
consistent with  law,  they  are  thereby  made  part  of  the  law 
of  the  land.  The  grant  of  the  third  year  of  King  James 
is  not  given  in  evidence  as  a  grant,  but  as  a  recital  of  an 
immemorial  custom,  and  I  think  we  may  take  it,  that  the 
right  of  metage  exists  in  the  corporation  of  London ;  and 
that  being  so,  the  corporation  must  collect  the  money 
thus  due  to  them  by  means  of  their  agents.  But  this  met- 
age does  not  include  any  thing  but  the  mere  ascertainment 
of  quantity.  The  mere  metage  does  not  imply  any  ma- 
nual labour;  and,  as  far  as  the  mere  metage  goes,  the 
persons  engaged  in  the  traffic  would  have  to  find  the 
manual  labour  and  the  corporation  must  find  the  measure, 
and  all  that  the  meter  would  have  to  do  would  be  to  see  that 
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189S.  it  was  fairly  donei  as  it  is  not  any  part  of  his  duty^  a$  meter, 
to  shovel  the  oysters.  The  evidence  is^  that  the  holdsman 
shovels  up  the  oysters  into  a  measure^  and  then  places  il 
on  the  deck^  and  pours  the  contents  into  the  basket  of 
the  buyer.  It  is  proved^  that  for  a  considerable  period 
the  society  of  fellowship-porters  have  claimed  the  exclu- 
•ive  right  of  unloading  ships  laden  with  grain^  salt,  fruit, 
and  other  measurable  articles,  and  whether  they  have  that 
exclusive  right  must  depend  on  the  evidence.  It  is 
proved,  that  not  only  the  holdsmen  are  fellowship-porters, 
but  also  the  buyers'  men  who  carry  the  oysters  ashore. 
To  collect  the  metage  the  corporation  have  four  officers^ 
who,  for  the  purposes  of  this  cause,  are  admitted  to  be 
immemorial  officers,  and  if  I  am  right  in  supposing  that 
the  persons  employed  in  the  mere  metsgc  are  not  bound 
to  do  more  than  I  have  stated,  it  will  be  for  you  to  con- 
sider whether  it  is  not  a  reasonable  return  for  the  advan- 
tage that  the  discharge  of  the  cargo  should  take  place  at 
the  time  of  meting,  that  the  fellowship-porters  should  by 
custom  have  the  privilege  of  being  employed.  With  re- 
spect to  the  proof  of  the  custom,  it  has  been  laid  down 
by  Judges  as  long  as  I  have  known  Westminster  Hall, 
that  if  a  usage  is  shewn  to  have  existed  uniformly  and  un- 
interruptedly for  forty  or  fifty  years,  and  there  be  no  evi- 
dence against  it,  juries  are  in  some  degree  bound  to  pre- 
sume that  it  has  existed  longer.  Possession,  usage,  and  en- 
joyment, are  the  best  evidence,  if  there  be  no  proof  to  the 
contrary.  How  many  moduses  and  how  many  prescrip- 
tions are  proved  by  no  other  means.  Now  and  then  a  do- 
cument may  be  found  on  either  side,  but  that  happens 
but  rarely.  I  think  if  you  are  satisfied  that  this  usage  has 
uniformly  prevailed  from  the  year  1790,  that  it  is  reason- 
able, and  might  have  had  a  reasonable  origin,  and  that  it 
probably  existed  from  remote  antiquity,  you  ought  to  find 
in  favour  of  the  custom.  As  to  the  record  in  the  action 
in  1779,  as  it  merely  is  for  work  and  labour,  and  no  evi- 
dence is  given  to  explain  it,  except  a  recital  in  the  bill. 
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(which  recital  is,  in  point  of  law,  not  evidence  for  either  1838. 
party),  I  think  you  ought  to  dismiss  it  from  your  minds. 
With  respect  to  the  decree  of  1783,  the  Court  were  of 
opinion  that  it  was  receivable  in  evidence,  as  it  had  somd 
relation  to  the  custom  in  question.  The  Court  was  also 
of  opinion  that  it  was  not  essential  that  the  depositions 
•hould  be  produced,  though  they  might  have  been  pro- 
duced as  evidence  on  either  side,  if  the  counsel  of  eithet 
party  had  chosen  to  put  them  in. 

Sir  W.  Folleii.^-^l  did  not  understand  the  Court  as  bav* 
ing  decided  that  those  depositions  could  be  used  as  evi«> 
dence  for  the  defendants. 

Lord  Abingbr,  C.  B.-*I  think  I  said  so  yesterday,  and 
I  state  it  again  to-day  (a),  that  if  the  depositions  would 
have  explained  any  thing  in  the  bill,  answer,  and  decree^ 
they  could  have  been  given  in  evidence.  In  the  bill  it  is 
stated,  that  the  yeomen  of  the  water  side  are  immemorial 
officers,  but  it  is  said  that  it  does  not  state  the  deputy 
day  meters  to  be  so,  and  I  certainly  think  that  it  is  left 
doubtful,  for  after  stating  the  yeomen  to  be  immemorial 
officers,  it  states  that  they  '^  from  time  to  time,  as  they 
thought  fit,*'  appointed  deputy  day  meters.  Now,  that 
certainly  may  mean  that  they  have  done  so  from  time  to 
time,  however  long  ago ;  but  still  I  think  there  is  some 
doubt  about  it.  The  parties  in  that  case  could  not,  how- 
ever, have  supported  their  bill  jointly,  unless  they  had  been 
partners,  or  had  bad  an  immemorial  right.  There  is  no 
statement  in  the  bill  at  all  shewing  them  to  be  partners, 
and  we  think  the  Court  of  Exchequer  would  not  have 
pronounced  that  decree,  unless  they  had  been  satisfied  of 
the  immemorial  right.  The  defendants  in  that  suit  con- 
tended that  the  metage  was  the  complete  payment  for 

id)  This  trial  occnpied  two  days. 
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1838.  every  thing,  and  Sir  W.  Follett  says  so  now;  but  if  the 
Court  had  been  of  that  opinion  in  the  year  1788,  they 
would  have  dismissed  the  billi  and  so  they  would  if  they 
had  considered  the  payment  by  the  buyer  to  the  holdsmen 
as  the  recompense  for  the  labour ;  and  on  the  latter  point, 
I  believe  that  I  state  the  opinions  of  my  brethren  as  well 
as  myself,  when  I  say  that  the  money  given  by  the  sellers 
to  the  holdsman  is  a  mere  gratuity,  and  that  the  seller  is 
not  bound  to  pay  any  thing.  We  think  that  the  meters  of 
fellowship-porters,  for  the  8s.  and  4^.  claimed,  are  bound 
to  do  all  the  labour,  and  if  the  deputy  day  meters  do  not 
provide  sufficient  men,  they  are  liable  to  an  action,  and 
the  parties  may  have  the  work  done  by  other  persons^  as 
the  custom  can  only  apply  when  the  person  having  the 
privilege  is  ready  and  offers  to  do  his  duty.  It  is  said 
that  the  deputy  day  meters  get  the  whole  of  this  money 
for  themselves,  and  that  the  holdsmen  are  paid  by  gra- 
tuities. It  is  very  probable  that  if  they  find  that  their 
holdsmen  are  sufficiently  paid  by  gratuities,  they  will  give 
them  no  wages,  as  is  the  case  with  servants  at  inns,  and  I 
believe  that  formerly  persons  of  much  higher  rank  allowed 
their  servants  to  be  paid  by  vails,  that  were  given  by  their 
friends.  With  respect  to  the  second  issue,  it  is  proved 
that  the  amount  claimed  has  never  been  disputed  since 
the  year  1771,  and  that  it  was  found  by  a  jury  to  be  reason- 
able, and  that  finding  was  confirmed  by  the  Court  of 
Exchequer.  If  you  find  that  the  plaintiffs  have  the  ex- 
clusive right  claimed,  you  should  qualify  your  verdict  by 
saying  that  the  amount  which  you  think  reasonable  is  for 
the  labour,  and  not  for  the  metage. 

Verdict  for  the  plaintiff's,  the  jury  finding 
that  the  plaintiffs  had  the  exclusive  right 
of  doing  the  labour,  and  that  8s.  a  score 
for  the  first  five  score  bushels,  and  4^.  for 
the  remainder  of  the  cargo  was  reasonable, 
exclusive  of  the  sum  payable  for  metage. 
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BEFORE  MR.  JUSTICE  YAUGUAN,  MR.  BARON  BOLLAND5  AND 
MR.  JUSTICE  PATTESON. 


Regina  V.  William  Eaton. 

X  HE  prisoner  was  indicted  for  bestiality.  Feb.  2nd. 

The  indictment  stated  that  the  prisoner,  at  the  parish  on  an  indict- 
of  St.  Pancras,  in  the  county  of  Middlesex,  and  within  the  "^rf^^"* 
jurisdiction  of  the  Central  Criminal  Court,  not  having  the  cbai^nghim 
fear  of  God  before  his  eyes,  but  being  moved  and  seduced  offence  of 
by  the  instigation  of  the  devil,  on  the  27th  of  December,  j^^^^o?' 
mth  force  and  arms,  at  &c.,  in  and  upon  a  certain  mare  find  him  guilty 
feloniously  did  lay  his  hands,  and  then  and  there  feloni-  under  the  7 
ously,  wickedly,  diabolically,  &c.  [describing  the  parti-  ivictc!^5, 
culars  of  the  capital  offence.]  :ii}'.Sirhi« 

of*  Use-capital 

Vaughan,  J.,   (Bolland,  B.,  and  Patteson,  J.,  being  ^^^l^^ 
present),  told  the  jury  in  his  summing  up,  that  the  11th  f^^'",*^ 
section  of  the  statute  7  Will.  4  and  1  Vict.  c.  85,  did  not  miBdemeanor 
apply  to  a  case  like  that  which  was  then  before  them,  so  to  commit  a 
as  that  they  could  find  the  prisoner  guilty  of  an  assault  **^^* 
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1838.  ^^6  body  was  found,  said  that  in  the  course  of  the  Wed- 
nesday night  she  heard  some  person  sick  in  the  prisoner's 
room,  and  another  person  moaning,  apparently  a  female 
from  the  sound  of  the  voice ;  that  she  then  heard  a  person 
come  out  of  the  room  and  go  down  into  the  yard^  which 
person  came  in  again  and  fastened  up  the  yard  door  and 
went  down  stairs  into  the  kitchen ;  then  came  up  again^ 
and  went  into  the  prisoner's  room,  where  she  heard  a  male 
voice  ask  for  a  handkerchief;  that  she  then  went  to  sleep, 
and  after  waking  in  the  morning  heard  the  prisoner  go  out; 
as  soon  as  the  deceased  was  discovered,  the  parish  surgeon 
was  sent  for,  who  forced  open  the  door  and  examined  the 
deceased,  who  had  apparently  been  dead  from  two  to  three 
hours ;  this  was  about  ten  o'clock  in  the  morning ;  there 
were  no  marks  of  violence  about  her,  and  no  external 
cause  to  account  for  her  death ;  the  features  were  those  of 
a  person  who  had  died  in  a  fit;  on  a  table  were  the  frag- 
ments of  some  bread  and  little  portions  of  meat,  two  phials 
and  two  tea  cups,  each  of  which  appeared  to  have  con- 
tained laudanum ;  on  one  phial  was  written  "  poison,"  and 
on  the  other,  ^'  laudanum,  poison."  On  a  post  mortem  ex- 
amination, on  careful  inspection  of  the  intestines,  there  were 
no  traces  of  laudanum,  only  the  remains  of  ordinary  food; 
but  upon  examination  of  the  head,  the  vessels  of  the  brain 
were  found  to  be  highly  congested,  and  in  the  base  of  the 
skull  there  was  a  quantity  of  bloody  serum  quite  sufficient 
to  occasion  oppression  on  the  brain,  and  to  be  the  cause  of 
death ;  the  deceased  was  a  fat,  healthy  subject,  and  the 
appearances  about  the  brain  very  much  corresponded  with 
those  usually  observed  in  cases  of  death  from  laudanum, 
though  they  were  also  consistent  with  the  supposition  of  its 
having  been  caused  by  apoplexy.  It  was  proved  that 
a  short  time  before  the  Ist  of  March,  the  prisoner  went 
to  a  shop  in  the  Kingsland  Road,  and  asked  for  a  small 
quantity  of  laudanum;  he  was  asked  who,  and  what  it  was 
for,  he  said  it  was  for  a  medical  gentleman,  who  was  ac* 
customed  to  take  laudanum.    Upon  this,  he  was  allowed 
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to  have  sixty  drops,  for  i^hich  he  paid  a  penny^  and  he  1838. 
took  it  away  in  a  half-ounce  phial,  which  he  brought  with 
him  for  the  purpose.  It  appeared  also,  that  about  the 
same  time,  he  purchased  forty  drops  at  a  shop  in  High 
Street,  Shoreditch,  and  about  sixty  drops  at  another  shop 
in  the  same  street.  On  this  last  occasion  he  said  it  was  for 
himself  to  take  for  the  rheumatism.  He  tried  to  obtain  a 
second  supply  at  one  of  the  shops,  but  having  served  him 
so  recently  before,  they  refused  to  sell  it  him.  When  he 
purchased  the  last  quantity,  he  appeared  perfectly  sensi- 
ble and  rational.  A  waiter  at  a  beer  shop,  in  Whitecross 
Street,  was  called  as  a  witness,  and  said,  '*  On  Thursday 
morning,  the  12th  of  March,  the  prisoner  came  to  our 
shop  about  twelve  o'clock ;  I  do  not  know  what  he  asked  for 
at  the  bar;  he  brought  a  pint  of  beer  in  his  hand  into  the 
tap-room ;  he  called  for  the  newspaper,  and  brought  the 
Dispatch  in  with  him  from  the  bar ;  he  called  for  another 
paper,  and  a  daily  paper  was  brought  in  to  him ;  he  had 
two  papers ;  in  the  course  of  an  hour  after  his  coming,  he 
called  for  a  slice  of  bread  and  butter;  he  sat  there  reading 
the  papers  till  about  5  o'clock ;  I  was  in  and  out  of  the 
room,  and  at  one  time  sat  by  his  side  for  nearly  an  hour, 
then  he  went  away ;  he  shewed  no  signs  of  sickness  in  my 
presence,  nor  did  he  go  to  sleep  that  I  am  aware  of.'' 
When  the  prisoner  was  before  Mr.  Grove,  the  magistrate, 
at  Worship  Street,  he  made  a  voluntary  declaration,  which 
was  taken  down  in  writing,  and  read  over  to  him,  and  he 
said  it  was  perfectly  true,  but  wished  to  add  something 
further;  he  then  added  something,  but  did  not  sign  his 
statements.  They  were  given  in  evidence,  and  were  as 
follows : — 

"Thursday,  March  2nd,  1838.— We  both  agreed  to 
take  poison.  On  Monday  we  talked  about  hanging  our- 
selves, and  on  Tuesday  night  we  agreed  to  take  it,  but  we 
did  not  take  it  till  the  Wednesday  night :  it  was  about  a 
|oz.  of  laudanum.  I  bought  it  at  several  places  in  Shore- 
ditch  ;  I  bought  forty  drops  at  one  place ;  I  cannot  say 


4flf  CASES  AT  THE 

1838.  how  many  drops  I  got ;  I  got  about  twenty  drops  at  two 
or  three  places,  and  I  got  it  in  a  small  bottle,  which  I  took 
three  or  four  times ;  I  had  it  three  times  full ;  I  took  al- 
together three  quarters  of  a  tea-cup  full,  and  so  did  she ; 
we  both  laid  down  on  the  bed  together,  it  was  about  ten 
o'clock ;  in  about  a  quarter  of  an  hour  I  felt  very  sick  ; 
at  six  o'clock  yesterday  morning  she  was  awake  and 
breathing;  I  awoke  again  at  nine  o'clock;  she  felt  cold, 
and  I  put  my  hand  against  her  mouth ;  I  lit  a  lucifer- 
match,  which  I  held  over  her  mouth,  but  I  could  not  see 
any  breath  come  from  her;  I  got  up  and  went  to  my 
mother's  down  Whitecross  Street,  and  did  not  know  what 
to  do ;  she  told  me  not  to  go  for  a  medical  man;  she  was 
quite  dead  when  she  was  cold  ;  I  bad  half*a-pint  of  ale  at 
a  beer-shop  in  Whitecross  Street ;  I  do  not  know  how 
long  I  was  there,  but  I  fell  asleep ;  I  went  to  mother's 
about  five  o'clock  in  the  afternoon ;  I  suppose  I  was  at  the 
beer-shop  from  the  time  1  left  home  till  I  went  to  mother's; 
I  locked  the  door  when  I  went  out ;  If  I  had  sent  for  a 
medical  man,  I  had  no  money  to  pay  him ;  we  were  in  very 
great  distress  at  the  time,  having  pawned  the  bed-clothes 
to  support  us ;  I  had  300^  left  me  in  May  last,  but  I  spent 
it  in  my  support." 

''  7th  of  March,  1838."— (The  prisoner  further  states) : 
"  I  was  in  very  great  distress,  completely  starving  ;  I  am 
fully  innocent  of  giving  her  the  poison  ;  we  wished  to  die 
in  each  other's  arms;  we  broke  off  a  small  piece  of  bread, 
and  laid  down  on  the  bed  directly,  and  we  both  drank  it 
together.** 

On  the  part  of  the  prisoner,  his  mother  was  called  as  a 
witness,  and  from  her  examination  in  chief,  it  appeared 
that  the  prisoner's  father  had  died  in  a  lunatic  asylum 
several  years  before,  and  that  the  prisoner  came  to  her 
about  half-past  five  in  the  afternoon  of  the  day  when 
the  body  of  the  deceased  was  discovered,  and  told  her 
what  had  happened^  and  asked  her  to  go  with  him  to  the 
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place ;  at  which  time  he  appeared  very  much  agitated, 
and  she  added,  that  she  had  often  found  him  in  a  state  of 
mental  excitement,  and  considered  him  at  times  as  not 
knowing  what  he  either  said  or  did.  On  her  cross- 
examination,  and  in  answer  to  questions  by  the  Court,  she 
said  that  he  had  never  been  under  confinement  as  a  luna- 
tic, or  from  any  improper  state  of  mind ;  and  after  enu- 
merating several  persons  with  whom  he  had  lived  at  dif- 
ferent times,  she  admitted  that  she  did  not  go  to  any  of 
those  persons  to  tell  them  that  her  son  was  liable  to  any 
infirmity  of  mind.  She  further  stated,  that  he  called  upon 
her  for  a  few  minutes  on  the  Tuesday  previous  to  the 
Thursday  the  1st  of  March,  at  which  time  he  was  in  a 
state  of  great  agitation. 

Patteson,  J.,  in  summing  up,  after  stating  the  indict- 
ment,said: — This  case  undoubtedly  presents  some  very  ex- 
traordinary features.  There  is  an  old  case  which  occurred 
as  far  back  as  the  reign  of  James  the  First,  which  was 
very  similar  to  the  present.  In  that  case  a  husband  and 
wife  being  in  extreme  poverty  and  great  distress  of  mind, 
were  conversing  together  on  their  unfortunate  condition, 
when  the  husband  said,  "  I  am  weary  of  life  and  will  de- 
stroy myself,"  upon  which  the  wife  replied,  "  If  you  do  I 
will  too."  The  man  then  went  out,  and  having  bought 
some  poison,  he  mixed  it  with  some  drink,  and  they  both 
partook  of  it.  The  draught  was  fatal  to  the  husband, 
but  the  wife,  in  her  agony  from  the  effect  of  the  poi- 
son, seized  a  flask  of  salad  oil  and  drank  it  off,  which 
caused  a  sickness  of  the  stomach,  and  the  consequence 
was  that  she  voided  the  poison,  and  her  life  was  saved. 
She  was  afterwards  tried  for  the  murder  of  her  husband 
in  this  very  Court,  and  acquitted,  but  solely  on  the  ground 
that  being  the  wife  of  the  deceased  she  was  under  his 
controul :  and  inasmuch  as  the  proposal  to  commit  suicide 
had  been  first  suggested  by  him,  it  was  considered  that 
she  was  not  a  free  agent,  and  therefore  the  jury^  under 
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1838.  the  direction  of  the  Judge  who  tried  the  case,  pronounced 
her  not  guilty.  There  is  also  another  case  which  occur- 
red not  very  long  since^  which  still  more  nearly  resembles 
the  present  (a).  It  was  the  case  of  a  man  and  woman 
who  lived  together,  but  were  not  married.  They  were  in 
great  poverty,  and  having  formed  a  determination  to  de- 
stroy themselves,  they  went  to  the  theatre,  and  afterwards 
proceeded  together  to  Westminster-bridge  where  they 
got  into  a  boat,  but  the' water  being  shallow,  they  entered 
another,  where  they  had  conversed  together  for  some  time, 
when  on  a  sudden,  according  to  the  statement  of  the  man, 
he  saw  the  woman  struggling  in  the  water,  and  plunged 
in  for  the  purpose  of  rescuing  her ;  but  he  failed  in  his  at- 
tempt. The  woman  was  drowned,  and  he  was  tried  for 
her  murder  and  convicted.  The  case  was,  however,  sub- 
sequently referred  to  the  judges,  who  were  of  opinion 
that  the  conviction  was  good  in  point  of  law ;  but  as  there 
was  some  doubt  whether  the  woman  might  not  have  fallen 
into  the  water  by  accident,  and  whether  the  prisoner 
might  not,  as  he  had  stated,  have  endeavoured  to  save 
her  life,  he  had  the  benefit  of  the  doubt,  and  was  recom- 
mended for  a  pardon.  After  these  two  cases  I  should  not 
be  discharging  my  duty  if  I  did  not  tell  you,  that  suppos- 
ing the  parties  in  this  case  mutually  agreed  to  commit  sui- 
cide, and  one  only  accomplished  that  object,  the  survivor 
will  be  guilty  of  murder  in  point  of  law.  It  may  be  said 
that  they  were  both  under  the  influence  of  what  is  called 
"  temporary  insanity,"  and  a  practice  has  of  late  years 
been  pursued  by  coroner's  juries  of  finding  verdicts  to 
that  effect  in  cases  which  do  not  at  all  justify  such  a 
conclusion.  As  a  lawyer  I  am  bound  to  say,  that  such 
verdicts  are  wholly  unwarranted  by  the  law  of  this  coun- 
try. His  Lordship,  in  conclusion,  told  the  jury,  that, 
in  his  opinion,  there  was  not  any  evidence  to  shew  that 

(o)  B.  V.  Dffion,  Russ.  8c  Ry.  C.  C.  R.  523,  set  out  in  Roscoe's 
Crim.  Dig.646. 
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the  prisoner  was  not  in  his  perfect  senses,  and  if  they  were 
of  the  same  opinion,  he  would  be  legally  responsible  for 
the  death  of  the  deceased.  a 

Verdict— Guilty.  ^"•^''• 

Adolphus,  for  the  prosecution. 

Clarkson  and  Doane,  for  the  prisoner. 


BEFORE  MR.  JUSTICE  PATTESON. 


Reoina  V.  Simon  Marriott.  .    ._^  , 

JjIuRDER. — The  first  count  of  the.  indictment  stated  On  an  indict- 
that  on  the  1st  of  May,  1837,  one  Mary  Warner  was  an  murder  of  an 
infirm  woman  of  great  age,  to  wit,  of  the  age  of  73  years  ^*^^°^J"*'" 
and  upwards,  and  from  that  day,  until  the  19th  of  February,  conBning  her 
1838,  was  residing  in  the  parish  of  St.  Giles-in-the-Fields,  and  not  pro- 
&c.,  in  the  house,  and  under  tlie  care  and  controul  of  the  mea^'drinkr^ 
prisoner,  and  that  it  was  his  duty,  during  all  the  time  ^*^"*»  *""J» 
aforesaid,  to  take  care  of,  and  find,  and  provide,  and  sup-  other  neceua- 
ply  the  said  Mary  Warner  with  competent  and  sufiicient  allowing  her 
meat,  drink,  clothing,  firing,  medicine,  and  other  neces-  J^^c  open*a1t 
saries  for  the  nourishment,  support,  and  sustenance  of  her  in  breach  of  an 

t-i  11  •i/*»i  11  1  alleged  duty ; 

body;  and  also  to  permit  and  suffer  her  to  be  taken  and  if  the  jury  think 

go  abroad  for  needful  exercise  and  enjoyment  of  the  open  waigJIitr^"" 

air  at  proper  and  seasonable  times.     It  then  averred  that  ^^^^^^  neglect, 

*^     *-  80  groH  and 

the  prisoner,  not  having  the  fear,  &c.,  on  the  said  1st  of  wilful  Uiat  they 

May,  1837,  and  on  divers  other  days  and  times  between  it  he  must  hate 

and  the  said  19th  of  February,  1838,  with  force  and  arms,  ^ef  dTaA^ht 

&c.,  feloniously,  wilfully,  and  of  his  malice  aforethought,  wiU  be  guilty 

,*  •.■•         i^-mr        %€^at^  of  murder;  but 

did  assault  her,  and  on  and  from  the  said  1st  of  May,  18o7,  if  they  only 

think  that  he 
wai  10  carelen  that  her  death  was  occasioned  by  hit  negligence,  though  he  did  not  cootemplatt 
it,  he  will  be  guilty  of  manslaughter. 
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1838.  to  the  laid  19th  of  February »  1838,  with  force  and  armg, 
&c.,  against  the  will  of  the  said  Mary  Warner,  and  with- 
out any  lawful  authority  or  justifiable  cause,  did  confine, 
imprifloni  and  detain  her  in  a  certain  dark,  cold,  unwhole- 
some, and  unhealthy  room  in  his  house,  and  did,  during 
all  the  time  aforesaid,  feloniously,  &c.,  neglect,  omit,  and 
refuse  to  find,  provide,  and  supply  her  with  competent 
and  sufiicient  meat,  drink,  clothing,  firing,  medicine,  and 
other  necessaries  for  the  nourishment,  support,  and  sus- 
tenance of  her  body,  and  during  all  the  time  aforesaid 
feloniously,  &c.,  did  neglect,  omit,  and  refuse  to  permit 
and  suffer  her  to  be  taken  and  go  abroad  for  needful  ex- 
ercise and  enjoyment  of  the  open  air  at  proper  and  sea- 
sonable times.  The  concluding  averment  was,  that  by 
means  of  the  said  several  premises  the  said  Mary  Warner 
became  and  was,  during  all  the  time  aforesaid,  mortally 
sick,  weak,  diseased, and  distempered  in  her  body,  of  which 
said  mortal  sickness,  weakness,  disease,  and  distemper  in 
her  body  she,  from  the  said  1st  of  May,  1837,  to  the  said 
19th  of  February,  1838,  languished  and  languishing  did 
live,  and  then  of  the  said  mortal  sickness,  weakness,  and 
distemper  in  her  body  did  die,  and  so  the  prisoner  felon- 
iously, &c.,  did  kill  and  murder  her. 

There  was  a  2nd  count,  stating  that  the  prisoner  felon- 
iously, wilfully,  and  of  his  malice  aforethought,  assaulted 
Mary  Warner,  and  confined,  and  imprisoned,  and  detained 
her»  in  a  certain  dark,  cold,  unhealthy,  and  unwholesome 
room,  without  proper  food,  clothing,  firing,  and  other 
necessaries,  by  means  of  which  she  died,  &c.  &c. 

From  the  evidence  of  the  prosecution  it  appeared  that 
the  deceased,  Mrs.  Warner,  who  was  about  74  years  of  age, 
had  lived  for  some  time  with  a  sister  in  Cannon  Street,  in 
the  city,  in  a  house  which  they  let  out  in  lodgings,  and  of 
which  the  sister  had  a  lease  under  the  Pewterers'  Company. 
Upon  the  death  of  the  sister,  whose  name  was  Reepe,  in 
March,  1837,  the  prisoner  attended  at  the  funeral,  and, 
among  others,  a  grandson  of  Mrs.  Reepe,  named  Charles 
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Reepe,  was  present  He  was  called  as  a  witnessi  and  1933. 
gave  his  evidence  as  follows: — ''Mrs.  Warner's  sister  was 
my  grandfather's  second  wife  ;  I  remember  the  death  of 
Mrs.  Reepe;  I  went  to  her  funeral,  and  saw  the  prisoner 
there ;  after  the  funeral  he  called  n^e  on  one  side,  and 
asked  me  if  I  should  have  any  objection  to  pay  for  my 
cloak,  and  my  sister's,  and  my  brother's  also,  as  he  did 
not  wish  to  put  Mary  Warner  to  any  expense,  and  he 
should  pay  for  his.  He  told  me  he  was  left  executor ;  he 
shewed  me  about  a  quarter  of  a  sheet  of  writing  paper  as 
a  will,  and  told  me  he  had  found  it  by  mere  chance  lying 
on  the  ground.  I  observed  Mrs.  Warner  was  much 
grieved,  and  took  a  chair  and  sat  down  by  the  side  of  her, 
and  told  her  she  should  come  and  live  at  home  with  me, 
and  I  would  make  her  happy  and  comfortable  for  the  re- 
mainder of  her  life :  her  reply  was,  that  it  was  a  kind 
offer,  certainly.  The  prisoner  said,  **  No,  no,  Sir,  she  shall 
go  home  and  live  along  ivith  me,  as  you  are  no  relation 
whatever.**  I  asked  him  what  relation  he  was.  He  said  he 
was  a  townsman,  and  that  he  had  buried  Mrs.  Reepe's 
sister,  and  it  was  Mrs.  Reepe's  wish  that  he  should  bury 
her  too;  in  fact,  that  he  was  executor;  he  said,  "Mrs, 
Warner  is  going  home  to  live  along  with  me  until  affairs 
are  settled,  and  I  will  make  her  happy  and  comfort- 
able:* 

A  witness  named  Ann  Price  said,  *'  I  went  to  live  serv- 
ant with  Mrs.  Warner  in  Cannon  Street,  after  the  death 
of  her  sister,  Mrs.  Reepe ;  Mr.  Marriott  engaged  me ;  I 
remained  in  Cannon  Street  a  month  or  six  weeks ;  I  went 
from  there  to  Dolphin-court  at  the  same  time  as  Mrs.  War^ 
ner;  I  lived  there  rather  more  than  two  months.  When 
Mrs.  Warner  first  went  to  Dolphin-court  she  lodged  in  the 
back  parlour  of  No.  2,  and  remained  there  three  weeks  or  a 
month.  At  that  time  the  kitchen  floor  was  occupied;  after 
that  she  was  removed  into  the  kitchen  below ;  she  did  not 
object  to  it;  there  was  a  bedstead  there  and  two  feather 
beds  on  it ;  during  the  time  I  was  there  I  took  her  meals 
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1838.  down  to  her;  it  was  bread  and  butter  and  tea  for  break- 
fasti  and  meat  and  potatoes  for  dinner,  and  bread  and 
butter  and  a  drop  of  beer  for  supper:  it  was  pretty  good 
beer ;  I  had  the  same ;  it  was  good  meat  that  she  had  ;  I 
had  my  dinner  with  her ;  I  took  her  out  to  walk  once  or 
twice  a  week  while  I  was  there ;  I  took  her  out  to  church 
on  Sundays;  Mr.  Marriott  went  into  the  kitchen  on  Sun- 
day evenings  to  read  to  her  ;  his  conduct  to  her  was  gene- 
rally kind  ;  she  was  lame,  and  she  used  a  stick ;  she  used 
to  be  assisted  by  my  arm  when  she  walked  out ;  I  did  not 
think  she  was  quite  right  in  her  head  at  times ;  she  was 
not  fit  to  go  out  by  herself;  she  used  to  say  sometimes 
that  she  could  eat  more  food  than  she  had ;  that  was  only 
now  and  then ;  she  had  all  her  usual  meals  during  the  time 
I  was  there." 

Henrietta  Fillingham  said — **  I  succeeded  Ann  Price 
in  waiting  on  Mrs.  Warner ;  I  used  to  take  her  to  church 
and  to  take  her  food ;  I  had  my  meals  with  her ;  I  re- 
mained there  five  weeks ;  she  had  plenty  of  wholesome 
food  during  the  time  I  was  there ;  we  sometimes  disagreed  ; 
I  took  her  out  for  a  walk ;  I  left  Mr.  Marriott  because  I 
and  Mrs.  Warner  could  never  agree ;  she  said  she  did  not 
want  a  servant,  and  could  do  better  without  one  than  with 
one  ;  I  left  on  the  30th  of  July." 

It  appeared  that  after  this  time  no  servant  was  kept, 
but  the  deceased  was  waited  on  by  the  prisoner  and  his 
wife.  The  kitchen  in  which  the  deceased  lived  had  a 
large  window,  through  which  persons  in  the  court  could 
see  plainly  what  was  passing  within,  and  could  converse 
with  the  inmates  of  it.  Several  witnesses  swore,  that 
after  the  servants  left,  the  deceased  remained  locked  in 
the  kitchen  alone,  sometimes  by  the  prisoner  and  some- 
times by  his  wife,  for  hours  together;  that  on  several  oc- 
casions she  complained  of  being  confined  and  cried  to  be 
let  out,  and  on  one  occasion  in  particular  she  got  out  of 
bed,  and,  being  in  the  dark,  she  was  not  able  to  get  in 
again,  and  was  shaking  the  door  violently  and  crying 
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"  Murder!"  and  "  Police !"  and  was,  with  some  difficulty,  1838. 
pacified  by  the  lodgers,  who  handed  her  a  light  through 
the  window,  both  the  prisoner  and  his  wife  being  from 
home  at  the  time.  The  witnesses  also  stated  that  in  the 
cold  weather  they  were  not  able  to  discern  any  fire  in  the 
kitchen,  and  it  appeared  that  for  some  time  before  the 
deceased's  death  she  was  not  out  of  the  kitchen  at  all, 
but  was  kept  continually  locked  in  there.  The  prisoner's 
wife  was  the  only  person  who  was  with  the  deceased  about 
the  time  of  her  death,  which  happened  on  the  I9lh  of 
February,  1838.  An  undertaker's  man,  who  was  called 
in  very  soon  after,  stated,  that  from  the  appearance 
of  the  body  he  thought  she  had  died  from  want  and  star- 
vation. 

To  prove  the  interference  of  the  prisoner  in  Mrs.  War- 
ner's affairs,  as  well  as  to  shew  that  he  had  undertaken  to 
provide  her  with  food  and  other  necessaries,  a  Mrs.  Cruik- 
shank  was  called  as  a  witness.  She  said  :  "  I  am  the  wife  of 
Robert  Cruikshank,  and  live  at  No.  34,  Cannon  Street,  City; 
some  day  previous  to  the  10th  of  October  I  went  with 
my  husband  to  No.  1,  Dolphin-court;  I  there  saw  the 
prisoner  and  his  wife;  Mr.  Marriott  asked  me  to  write  an 
agreement  about  the  house  No.  34,  Cannon  Street,  of 
which  Mr.  Cruikshank  was  to  take  the  upper  part;  I 
heard  the  prisoner  mention  the  name  of  Mary  Warner  to 
his  wife;  he  spoke  in  an  indistinct  tone;  I  could  hear 
nothing  more  than  the  name  of  Mary  Warner ;  Mrs.  Mar- 
riott dissented  to  what  he  said,  whatever  it  was,  and  he 
again  repeated  it  to  her,  and  she  again  dissented ;  I  asked 
the  prisoner  what  interest  Mrs,  Warner  had  in  the  house, 
and  he  said,  "None  whatever;*'  he  asked  me  **  If  I  re- 
membered a  conversation  he  had  with  me  respecting  the 
decease  of  Mrs.  Rcepe  ;  I  told  him  *'  Perfectly  well ;"  he 
said,  *'  Did  I  not  remember  he  had  told  me  at  Mrs. 
Reepe's  decease,  that  Mrs.  Warner  was  her  sister;*'  I  in- 
quired in  what  way  Mrs.  Warner  could  be  a  party  to  the 
agreement;   his  reply  was,  "None  whatever."  He  said 
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1638«  something  about  her  not  being  capable  of  undergoing  the 
fatigue ;  that  at  her  advanced  age  she  was  quite  incapa- 
ble ;  that  he  had  been  accustomed  to  let  lodgings ;  there 
was  an  agreement  ultimately  signed;  I  produce  it;  it  is 
not  stamped;  after  it  had  been  signed,  I  inquired  whether 
Mrs.  Warner  was  a  relative,  as  he  seemed  to  take  such  an 
interest  in  her  affairs  ;  he  said  ''None  at  all;"  he  said,  re- 
specting the  house  in  Cannon  Street,  Mrs.  Warner  having 
been  accustomed  to  let  lodgings,  he  had  taken  the  lease  of 
the  house  of  the  Pewterers'  Company,  on  condition  of 
paying  up  an  arrear  of  rent;  that  they  had  given  him 
four  years  to  pay  it  by  three  instalments,  SO/,  of  which 
he  had  paid,  fit  consideration  of  which  he  had  undertaken 
to  keep  Mrs.  Warner  comfortable  as  long  as  she  lived ;  I 
wished  to  purchase  some  of  the  furniture,  and  he  said  I 
might  make  my  own  selection ;  he  did  not  say  to  whom 
it  belonged ;  I  understood  it  was  his  own  property;  he  did 
not  speak  of  it  as  any  body's  property  but  his  own ;  he  ap- 
pointed a  Mr.  Kelly  to  value  the  furniture  in  the  house 
in  Cannon-street  to  Mr.  Cruikshank,  and  a  Mr.  Phillips 
was  appointed  to  value  it  for  us ;  the  amount  of  the  valu- 
ation was  37/.,  within  a  few  shillings;  that  has  not  been 
paid ;  we  were  to  pay  it  to  Mr.  Marriott.  On  her  cross- 
examination  she  said : — *'  When  tire  name  of  Mary  War- 
ner was  mentioned,  and  Mrs.  Marriott  shook  her  head,  the 
prisoner  said,  "  Yes,  yes,  better;"  and  the  name  of  Mary 
Warner  was  put  into  the  agreement,  because  Mr.  Mar- 
riott asked  me  to  do  so.*' 

The  clerk  to  the  Pewterers'  Company  was  called,  and 
he  said  **  there  was  never  any  premises  in  Cannon  Street 
let  to  the  prisoner ;  he  never  at  any  time  took  a  lease  in 
any  shape  from  the  Pewterers'  Company  ;  he  has  paid  two 
instalments  of  11/.  15^.  each  for  arrears  of  rent  due  from 
Mrs.  Reepe ;  he  paid  it  as  her  executor,  he  so  stated."  On 
his  cross-examination  he  was  asked  whether  there  was  not 
a  petition  sent  in  on  the  part  of  Mary  Warner,  as  the  sister 
of  Mrs.  Reepe,  to  let  her  off  the  arrears  in  consideration 


CENTRAL  CRIMINAL  COURT,  1  VICT.  4SI 

of  her  long  tenancy?  His  reply  was— "There  was  a  1838. 
memorial  sent  in  in  the  name  of  the  prisoner ;  he  stated 
his  object  to  be  to  serve  Mary  Warner;  the  prayer  of 
the  petition  was  not  acceded  to ;  he  made  himself  an* 
swerable  for  the  amount,  and  signed  a  written  memo- 
randum." The  will  of  Mrs.  Reepe  was  read ;  it  was  dated 
the  26th  of  March,  1836,  bequeathing  to  Mrs.  Warner 
all  her  eflPects^  and  the  lease  of  the  house  in  Cannon 
Street.  A  clerk  in  the  Prerogative  0£Bce  was  calledi  and 
stated  that  the  personal  property  was  sworn  under  100/., 
and  that  letters  of  administration  were  granted  the  20th 
of  July,  1887 ;  that  Mrs.  Warner  must  have  appeared 
personally ;  and  that  the  prisoner  was  one  of  her  sureties 
for  the  proper  administration  of  the  effects. 

Mr.  Hughes,  a  surgeon  of  the  neighbourhood,  was  called 
in  on  the  evening  of  the  26th  of  February,  about  a  week 
after  her  death. — He  said  :  "  I  went  to  the  kitchen  of  the 
house  No.  2,  Dolphin-court,  and  found  the  dead  body  of 
a  female  lying  in  a  coffin  ;  I  looked  at  the  body,  and  then 
returned  to  the  coroner's  jury;  I  subsequently  made  a 
post  mortem  examination ;  on  the  view  I  had  of  it  at  first, 
it  presented  an  appearance  of  great  emaciation,  as  if  she 
had  died  from  some  lingering  disease  or  from  starvation  ; 
on  the  same  day  I  made  a  post  mortem  examination ;  the 
immediate  cause  of  death  was  water  on  the  brain ;  I  can- 
not tell  what  that  was  produced  by;  it  might  have  been 
the  consequence  of  disease,  but  I  found  no  disease  except 
water  in  the  centre  of  the  brain ;  that  is  sometimes  the 
effect  of  inflammation  in  younger  subjects,  and  sometimes 
the  effect  of  great  exhaustion  ;  it  may  be  caused  by  some 
disease  or  by  extreme  exhaustion :  we  call  inflammation  dis- 
ease ;  any  thing  that  may  produce  inflammation  of  the  brain 
may  produce  effusion  of  water  on  the  brain ;  I  found  no  dis- 
ease in  the  brain  sufficient  to  produce  this  water ;  there 
was  only  a  very  slight  appearance  of  inflammation  of  the 
membranes,  or  what  I  should  call  lymph,  thrown  up  on  the 
membranes  of  the  brain,  which  is  sometimes,  I  believci 
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1838.  present  without  inflammation  ;  great  exhaustion  or  excite- 
ment may  produce  such  an  appearance ;  it  is  my  opinion 
that  there  was  no  disease  apparent  that  could  cause  this ; 
there  was  great  emaciation  of  the  body,  and  the  stomach 
and  bowels  were  empty  and  were  collapsed ;  the  heart  also 
was  empty,  that  is,  there  was  a  very  small  quantity  of 
blood  in  it,  not  the  quantity  we  usually  find  in  post  mortem 
examinations/'  Being  asked  what,  in  his  opinion,  the  ema- 
ciation arose  from,  his  reply  was,  "  It  is  impossible  to 
answer  that  question  decidedly  ;  it  might  arise  from  a  want 
of  a  proper  quantity  of  food ;  I  am  not  aware  of  any  thing 
else ;  we  see  that  emaciation  when  death  happens  from 
diseased  lungs,  but  here  the  lungs  were  healthy;  water  in 
the  brain  may  be  called  a  disease,  but  it  is  more  the  effect 
of  disease."  He  afterwards  said :  "  It  is  my  opinion  that 
the  secretion  of  water  was  caused  by  exhaustion ;  I  think 
that  remaining  for  days  and  nights  in  a  room,  without  fire 
of  any  kind,  would  be  productive  of  injury  to  a  woman  of 
her  age ;  I  saw  the  kitchen  in  which  the  body  was ;  I  did 
not  much  notice  the  place,  but  without  a  fire,  I  should  say 
it  was  not  fit  for  any  body  to  remain  in  with  such  weather 
as  we  have  had  last  winter ;  the  exposure  in  such  a  room 
might  destroy  life ;  first,  by  producing  excitement,  and 
then  exhaustion ;  confinement  in  any  room  of  a  person 
against  their  will,  might  produce  it,  more  especially  a 
woman  in  her  reduced  state,  and  at  her  age."  On  his 
cross-examination  he  said  that  he  was  quite  certain  that 
her  death  was  caused  by  water  on  the  brain,  but  he  was 
not  quite  certain  that  the  water  on  the  brain  must  have 
been  produced  by  exhaustion ;  that  emptiness  of  the  in- 
testines might  probably  be  produced  by  other  causes  than 
withholding  food ;  but  he  did  not,  on  examination,  find 
any  cause  sufiicient  to  account  for  the  emptiness  of  the 
stomach ;  and  he  admitted  that  he  had  never  met,  in  his 
practice,  with  a  case  in  which  water  in  the  brain  was  pro- 
duced by  want  of  food  ;  and  never  read,  in  the  course  of 
his  education,  any  case  to  that  effect.    On  his  re-examin* 
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ation,  he  said  that  the  appearances  on  all  parts  of  the 

body  betokened  the  want  of  proper  food  and  nourish- 

Reoina 
ment.  ,. 

Several  witnesses  gave  the  prisoner  a  good  character     Maeriott, 

for  humanity  and  kindness  of  disposition. 

Patteson^  J.«  in  summing  up  (after  stating  the  first 
count  of  the  indictment  and  observing  upon  certain  parts 
of  the  evidence)  said : — If  the  prisoner  was  guilty  of  wilful 
neglecti  so  gross  and  wilful  that  you  are  satisfied  he  must 
have  contemplated  the  death  of  Mrs.  Warner,  then  he 
will  be  guilty  of  murder.  If,  however,  you  think  only  that 
be  was  so  careless,  that  her  death  was  occasioned  by  his 
negligence,  though  he  did  not  contemplate  it,  he  will  be 
guilty  of  manslaughter.  The  cases  which  have  happened 
of  this  description  have  been  generally  cases  of  children 
and  servants,  where  the  duty  has  been  apparent.  This  is 
not  such  a  case ;  but  it  will  be  for  you  to  say,  whether  from 
the  way  in  which  the  prisoner  treated  her,  he  had  not  by 
way  of  contract,  in  some  way  or  other,  taken  upon  him 
the  performance  of  that  duty  which  she,  from  age  and  in- 
firmity, was  incapable  of  doing.  [His  Lordship  then  read 
the  statements  of  Mr.  Reepe  and  Mrs.  Cruikshank,  and 
continued]  (a).  This  is  the  evidence  on  which  you  are 
called  on  to  infer  that  the  prisoner  undertook  to  provide 
the  deceased  with  necessaries ;  and  though,  if  he  broke 
that  contract,  he  might  not  be  liable  to  be  indicted  during 
her  life,  yet,  if  by  his  negligence  her  death  was  occasioned, 
then  he  becomes  criminally  responsible. 

Verdict — Guilty  of  manslaughter  only. 
Bodkin  and  Ballaniine,  for  the  prosecution. 

Payne  and  Doane,  for  the  prisoner. 

[Attomies-*  ■■    ■    ■ ,  and  Hudson,'] 

(a)  See  those  parts  of  the  ttstimony  of  those  two  witnesses  which  are 
printed  in  italics,  pp.  427  &  430. 
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BEFORE   MR.    BARON    PARKE. 


Jpril  9ih, 

On  an  indict- 
ment for  utter- 
ing a  forged 
will,  which,  to- 
gether with 
writings  in  sup- 
port of  it,  it 
was  suggested 
had  been 
written  over 
pendl  marks 
which  had  been 
rubbed  out,  it 
was  held  that 
the  evidence  of 
an  engraver, 
who  had  ex- 
amined the 
paper  with  a 
mirror  and 
traced  the 
pencil  marks, 
was  admissible 
on  the  part  of 
the  prosecution. 


Reoina  v.  Thomas  Williams. 

XN  the  first  count  of  the  indictment  the  prisoner  was 
charged  with  feloniously  uttering,  offering,  and  disposing 
of,  and  putting  off  a  forged  will  and  testament,  with  two 
forged  codicils  thereunto,  purporting  to  be  the  will  and 
codicils  of  Jones  Panton,  with  intent  to  defraud  WilHam 
Barton  Panton,  knowing  the  same  to  have  been  forged, 
against  the  statute,  &c.  The  second  count  stated  it  to  be 
with  intent  to  defraud  William  Barton  Panton  and  Martha 
Hamilton ;  the  third  count,  with  intent  to  defraud  William 
Barton  Panton  and  another :  and  the  fourlh  count,  with 
intend  to  defraud  the  next  of  kin  of  the  said  Jones 
Panton. 

It  was  stated  in  the  opening,  that  the  supposed  will,  to- 
gether with  ten  different  pieces  of  paper  used  for  the  pur- 
pose of  setting  it  up,  had  writing  which  was  apparently  writ- 
ten over  pencil  marks  which  had  been  rubbed  out*  An 
engraver  named  Adlard  was  called  as  a  witness  on  the  part 
of  the  prosecution.  He  said,  ''  1  am  in  the  habit  of  look- 
ing at  minute  lines  on  paper  ;  I  examined  the  papers,  to 
see  if  there  were  marks  of  pencil,  with  a  mirror ;  I  traced 
marks  on  the  paper  ;  I  examined  all  the  papers ;  I  think 
one  was  without  marks;  I  was  able  to  trace  letters  and 
words ;  I  could  trace  out  many  of  them  now.  I  have  no 
doubt  that  the  pencil  had  been  rubbed.  Upon  Sir  W, 
Folleitt  for  the  prosecution,  asking  what  he  had  observed 
on  No.  2,  Campbelly  A.  G.,  for  the  prisoner,  objected — 
The  rule  has  been  rather  to  narrow  this  sort  of  evidence 
than  to  extend  it ;  the  rule  now  acted  on  is  that  witnesses 
shall  not  be  called  to  state  to  the  jury  that  which  they,  as 
intelligent  persons,  are  capable  of  deciding  for  themselves. 
It  would  be  dangerous  to  suffer  a  witness  to  be  called  to 
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prove  that  he  can  see  what  the  jury  are  unable  to  dis- 
cover. 

Jervis  on  the  same  side — In  questions  of  science  where 
the  jury  cannot  be  supposed  to  understand  the  subject, 
opinions  may  be  given ;  Iiere  the  question  only  is,  are 
there  marks  upon  the  paper  or  are  there  not. 

Sir  W.  Folleti — ^This  is  not  a  question  of  opinion  ;  here 
is  a  paper  which  requires  minute  inspection,  a  habit  and 
practice  to  discover  the  marks  upon  it.  It  is  a  matter  of 
fact.  The  witness  has  examined  the  paper  out  of  court, 
and  can  pledge  his  oath  before  the  jury  to  the  fact  that  those 
marks  did  exist.  If  the  words  are  pointed  out  to  the  jury 
they  can  see  them,  and  the  question  is  then  decided  by 
the  jury.  This  is  evidence  of  a  fact,  and  the  question  is 
whether  they  are  to  be  assisted  in  forming  a  conclusion  as 
to  that  fact. 
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Parke,  B.,  after  consulting  Tindal,  C,  J.,  (who  was  in 
the  Old  Court),  said  that  they  were  both  of  opinion  that 
the  evidence  was  admissible,  but  the  weight  of  it  would 
depend  upon  the  way  in  which  it  would  be  confirmed. 

Verdict-**Not  guilty. 

Sir  fV.  Follelt,  Phillips^  Clarkson,  and  Bodkin^  for 
the  prosecution. 

Campbell  A.  G.,  Jervis,  Adolphus,  and  C/iambers,  for 
the  prisoner. 

[Attornies — Uarmer  ^  Co,,  and  Humphriet.} 


CASES  AT  THE 
MAY  SESSION,  1838. 

BBFORG  MR.  JUSTICE  PARK  AND  MR.  JUSTICE  PATTESON. 


j^^   jo^^  Regina  I?.  Sharpe  AND  Vaul. 

The  statute  L  HE  first  count  of  the  indictment  stated  that  the  pri- 

i.2o!makei1t'  «^"®^  Sharpe,  on  the  29th  of  December,  at  the  parish  of 
an  offence  gt.  Sepulchre,  •'  feloniously  did  utter  a  certain  false  and 
utter  any  writ-  forged  writing,  as  and  for  a  copy  of  an  entry  in  a  certain 
a"copy*of  an'  register  of  marriages,  made  and  kept  by  the  vicar  of  the 
"\7r*of*m^arr  pa"sh  of  Scighford,  in  the  county  of  Stafford,  of  a  matter 
xiages  made  or  relating  to  a  marriage  between  Thomas  Vaul  and  Ann 
vicar  &c.  of  any  PouUney,  well  knowing  the  said  false  and  forged  writing 
k^Hmu,'  to  be  false  and  forged. 
1st,  that  tiie  in-       The  third  count  was  similar  to  the  first,  except  that  it 

dictment  for  that  ,  '  ^ 

offence  need  not  Stated  the  register  to  have  been  kept  by  the  curate  of  the 
•et  out  the  in-  .  , 

stniment,  as  the   pansn. 

ft^'a'wni/i  *  ^        ^'*®  second  and  fourth  counts  stated  that  the  prisoner 
c  123, 8. 3, Stat-  Vaul,  before  &c.,  did  incite,  move,  procure,  counsel,  hire 

ing  it  to  be  suf.  ^ 

iicient  in  for-      and  Command  the  prisoner  Sharpe,  the  felony  aforesaid  to 

gery,  &c.  to  ■,  «  .. 

describe  tJie  in-  do  and  commit. 

stniment  as  in        ^hc  prisoners  having  been  convicted,  Sharpe  of  the  ut- 

for  stealing  it,     tcring,  and  Vaul  as  accessory  before  the  fact, 

are  applicable  to 
such  a  case, 

fns^rumenHtself      P^!/^^9  foT  the  prisoner  Sharpe,  moved  in  arrest  of  judg- 
conld  not  be  the  ment.  Firstly,  It  is  the  practice  in  indictments  for  the  forg- 

subject  of  an        .  .  «  . 

indictment  for  ing  or  uttermg  of  instruments,  which  are  not  the  subject  of 

2ndiy,^ that  the  la^ceny,  to  havecounts  setting  out  the  instrument,  and  Isub- 

toiwTndkiat  "^'^ ^^^^  ^"  ^^^^ CELSCy  as  the  indictment  does  not  contain  any 

notice  that  the  such  count,  it  is  bad,  and  the  statute  2  &  3  W,  4,  c.  123, 

ford,  in  the  &•  3,  makes  HO  difference.    That  statute  enacts,  that  in  in- 

fytdX  a^pwllh  f<^rmations  or  indictments  for  forging  or  uttering  any  instru- 

^h  ^"Jf**,"^*."'**  ni®"t  or  writing,  it  shall  not  be  necessary  to  set  forth  any 

nent  need  not    fopy  or  facsimile  thereof,  but  it  shall  be  sufficient  to  de- 
iiYer  ihnt  tm. 


CENTRAL  CRIMINAL  COURT,  1  VICT.  437 

scribe  the  same  in  such  manner  as  would  sustain  an  in-  ]g3g. 
dictment  for  stealing  the  same.  Now  this  copy  of  a  sup- 
posed entry  in  a  register  is  not  the  subject  of  larceny, 
and  there  could  not  be  any  indictment  for  stealing  it^ 
therefore  the  provision  of  the  statute  does  not  apply. 
Secondly,  There  is  a  statute  (7  Geo.  4,  c.  64  s.  21),  which 
provides  that  where  an  offence  has  been  created  by  any 
statute,  the  indictment  or  information  shall,  after  verdict, 
be  held  sufficient  to  warrant  the  punishment  prescribed 
by  the  statute,  if  it  describes  the  offence  in  the  words  of 
the  statute.  But  that  provision  does  not  affect  the  present 
case,  because  the  indictment  does  not  pursue  the  words  of 
the  statute  by  which  the  offence  is  created  (a).  Those 
words  are  ''  any  register  of  baptisms,  marriages  or  burials, 
which  has  been,  or  shall  be  made  or  kept  by  the  rector, 
▼icar,  curate  or  officiating  minister  of  any  parish,  district 
parish,  or  chapelry  in  England.*'  The  words  of  the  indict- 
ment are  "  a  certain  register  of  marriages  made  and  kept 
by  the  vicar  of  the  parish  of  Seighford,  in  the  county 
of  Stafford."  I  submit  that  this  is  not  sufficient  in  order 
to  bring  the  description  of  the  offence  within  the  en- 
actment, but  in  order  to  make  the  indictment  good  it  ought 
to  have  been  stated  thus,  '*  a  certain  register  of  marriages 
made  and  kept  by  the  Vicar  of  a  certain  parish  in  Eng^ 
land,  to  fcit,  the  parish  of  Seighford,  in  the  county  of 
Stafford^"  Thejre  is  no  mention  made  of  England  in  any 
part  of  the  indictment,  the  venue  in  the  margin  is  only 
'' Central  Criminal  Court,  to  wit,"  and  non  constat  for  any 
thing  that  appears  on  the  face  of  the  record,  that  the  pa- 
rish of  Seighford,  in  the  county  of  Stafford,  may  not  be 


(a)  1  Will.  4,  c.  66,  s.  20.  That  entry  &c.,  or  shall  utter  any  writ- 

lection  enactSi  that  if  any  person  ing  as  and  for  a  copy  of  an  entry 

shall  knoiringly  and  wilfully  insert  in  any  such  register  relating  to 

&c.  in  any  register  of  baptism  &c.,  any  baptism,  marriage,  or  burial, 

which  has  been  or  shall  be  made  knowing  such  writing  to  be  false, 

or  kept  by  the  vicar  &c.  of  any  forged,  or  altered  &&,  shall  be 


parish  &c.  tit  England,  any  false     guilty  of  felony  &c. 
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1838.  Clarkson,  for  the  prosecution^  with  the  leave  of  the  Re- 

corder, who  tried  the  former  case^  now  applied  to  their 
Lordships  for  their  opinions  as  to  the  suflSciency  of  the 
indictment^  and  also  as  to  whether  it  was  necessary  to 
have  an  information  in  writing  under  the  new  Beer  Acts, 
1  W,  4,  c.  64,  8  15,  and  4  &  5  W.  4,  c.  85.  The  words 
of  the  first  statute,  which  is  the  one  regulating  the  matter, 
are  that  all  penalties  &c.  ^'  shall  and  may  be  recovered 
upon  the  information  of  any  person  whomsoever  before 
two  Justices  acting  in  Petty  Session,"  and  that  "  every 
person  who  shall  be  convicted  before  two  Justices  so  act' 
ing  in  and  for  the  division  or  place  in  which  shall  be  situ- 
ate the  house  kept,"  &c.,  by  such  person,  shall  be  liable 
&c.  There  was  not  any  information  in  writing,  except 
so  far  as  it  was  contained  in  a  printed  summons  delivered 
to  the  party  accused* 

Bodkin^  for  the  defence — The  principal  objection  was, 
that  any  person  proposing  to  make  a  complaint  could 
only  recover  the  penalty  before  Justices  in  Petty  Session, 
and  the  indictment  stated  that  the  proceeding  was  before 
two  Justices,  but  not  that  they  were  assembled  in  Petty 
Session,  nor  that  they  were  acting  for  the  division  in 
which  the  house  was  situated* 

Clarkson, — I  submitted  that  any  two  Justices  meeting 
together  for  business,  were  in  fact  acting  in  Petty  Session. 

Patteson,  J, — There  is  some  difficulty  in  saying  what  is 
a  Petty  Session.  There  are  some  occasions,  such  as  di- 
verting or  stopping  up  roads,  which  require  a  summons 
to  summon  all  the  Justices  in  the  District  {a) ;  but  where 
that  is  not  required,  I  apprehend  that  any  two  justices 
meeting  in  the  same  place  constitute  a  Petty  Session. 

(a)  These  are  generally  called  Special  Sessions. 
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Bodkin. — But  it  must  be  stated  on  the  record  that  they 

80  met. 

Reoina 

ParKi  J. — We  will  consider  the  objections,  and  if  we      Rawuni. 
think  that  they  are  valid,  we  can  give  directions  as  to  what 
is  to  be  done. 

Patteson,  J. — A  case  occurred  on  the  act  of  Parlia- 
ment referred  to,  in  the  King's  Bench,  during  the  last 
term,  in  which  the  question  arose,  how  far  certain  defects 
were  cured  by  the  conviction.  I  will  look  at  my  notes  of 
the  decision  in  that  case,  and  ascertain  whether  it  bears 
upon  the  present  point. 

Several  days  after,  their  Lordships  said  they  were  of 
opinion  that  the  indictment  was  defective  for  want  of  an 
allegation  that  the  justices  were  acting  for  the  division  in 
which  the  house  was  situated,  but  it  was  not  necessary  to 
aver  that  they  were  assembled  in  Petty  Session,  for  that 
the  meeting  of  the  two  Justices  was  in  itself  a  Petty  Ses- 
sion* 

Patteson,  J.,  further  said,  that  he  had  not  given  par- 
ticular consideration  to  the  question  as  to  the  necessity 
of  a  written  information,  but  the  inclination  of  his  opinion 
was,  that  it  was  not  necessary. 

Clarkson,  for  the  prosecution. 
Bodiin,  for  the  defence. 
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Adjourned  Sittings  in  London  after  Michaelmas  Term, 

1837. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


1838. 


j)^,  8<A.  Sparkes  V.  Barrett  and  Gillett. 

Where  two  de-    AsSUMPSIT  for  goods  sold.— The  defendants  each 

feodanti  appear       «      ,    ,  i  ««<■./«»  -a 

by  different  pleaded  separately  and  by  difrerent  attornies — nrst^  non- 

TOunwrand  ^ssunapsit ;  second,  payment  by  bills  of  exchange,  and  also 

have  piead^  several  other  special  pleas ;  the  pleas  of  the  one  defendant 

general  issue  being  Verbatim  the  same  as  those  of  the  other,  and  the 

special  pleat  issues  taken  on  each  set  of  pleas  being  exactly  the  same. 

yerbatlm  the 

same,  the  issues 

on  each  set  of  Wilde ^  Serjt.,  Miller ,  and  jF.  V.Lee,  appeared  for  the 

euctlythe         plaintiff;  Kelly  and  R.V.Richards,  for  the  defendant 

SThi^^d^wiT  Barrett;  Talfourd  Serjt.,  and   Wordsworth,  for  the  de- 

oniy  allow  one    fendant  Gillctt. 

counsel  to  ad- 
dress the  jury 

daVtJ.'^*^*"^'  Wil<^e,  Serjt.— I  submit  that  although  the  defendants 
appear  by  separate  attornies  and  separate  counsel,  yet  as 
the  defence  of  both  defendants  is  shewn  by  the  record  to 
be  exactly  the  same,  only  one  counsel  can  address  the  jury 
for  the  defendants.  That  was  expressly  decided  at  Nisi 
Prius  in  the  year  1815,  in  the  case  of  Chippendale  v.  Mas^ 
son  and  others  (a). 

Kelly. — I  believe  the  practice  has  universally  been  the 
contrary,  and  for  each  leading  counsel  to  address  the  jury 
when  the  parties  plead  separately. 

(a)  4  Gamp.  174. 
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TiNDALy  C.  J. — I  think  the  practice  has  been  as  stated 
by  Mr.  Kelly,  that  when  defendants  have  appeared  by 
different  attornies  and  counsel,  the  leading  counsel  of  each 
defendant  has  addressed  the  jury,  but  as  the  case  cited  is 
in  point,  and  is  in  no  way  distinguishable  from  the  present, 
I  shall,  in  this  case,  only  hear  my  brother  Talfourd. 

Talfourd,  Serjt.,  addressed  the  jury  for  the  defendants, 
and  Kellff  being  absent  (a),  the  first  witness  should  have 
been  examined  by  R.  F,  Richardst  but  on  his  stating  that 
the  proof  of  that  witness  was  not  contained  in  his  brief, 
and  that  be  therefore  did  not  know  what  his  evidence  was, 
it  was  arranged  that  the  counsel  for  each  defendant  should 
examine  their  own  witnesses  (6). 

Verdict  for  the  plaintiff*. 

WUde^  Serjt.,  Miller,  and  F.  V.  Lee,  for  the  plaintiff: 

KeUy,  and  A.  F,  Richards,  for  the  defendant  Barrett. 

Talfourd,  Serjt.,  and  Wordsworth,  for  the  defendant 
GUlett 

[Attormes — Rtabwy  for  the  plaintiff;  Wood  8f  C,  for  the  defend- 
ant Barrett ;  Porter  ^  N.  for  the  defendant  Gillett.] 

(a)  Engaged  in  the  Court  of  In  the  case  of  King  v.  William- 
Queen's  Bench.  son  and   Clapton,  3  Stark.  162, 

(b)  In  the  case  of  Chippendale  which  was  an  action  for  negli- 
V.  Mauon  and  Others,  4  Gamp,  gence  in  not  properly  shoring  up 
174,  it  was  held,  that  where  seve-  a  wall.  The  wall  belonjEfed  to 
ral  defendants  appear  by  separate  Williamson,  and  Clapton  was  em- 
attornies,  and  have  separate  coun-  ployed  to  manage  the  work.  The 
sel,  if  they  are  in  the  tame  interest,  defendants'  had  different  attornies 
only  one  counsel  can  be  heard  to  and  counsel,  and  the  counsel  of 
address  thejury,  and  the  witnesses  each  defendant  cross-examined 
are  to  be  examined  by  one  coun-  and  addressed  the  jury.  For  the 
sel  on  the  part  of  all  the  defen-  defence,  some  of  the  witnesses 
dants,  in  the  same  manner  as  if  had  been  subpoenaed  by  both  de- 
ihe  defence  were  joint.  fendants,    but    others  had  been 

VOL.  VIII.  o  a  N.  P. 
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Dec.  I9M, 

If  a  party 
who  has  Bum- 
moned  an- 
other before 
a  magistrate 
draws  up  a 
report  of  h  hat 
took  place  on 
the  invesii- 
g!ition,  it  is 
his  duty  to 
give  an  im- 


Delegall  v.  Highley* 

XHE  first  count  in  the  declaration  was  for  a  malicious 
prosecution.  The  second  count  stated  that  the  plaintiff 
was  a  proviiiion  mercliant,  and  that  certain  proceedings 
took  place  before  the  Lord  Mayor,  and  the  defendant 
falsely,  wickedly,  and  maliciously  did  compose  and  pub- 
lish of  and  concerning  the  plaintiff,  and  of  and  concern- 
ing tho2^e  proceedings,  a  libel,  &c.     The  third  count  was 

partial  state- 

ment,  without  any  colouring  or  exaggeration,  putting  in  all  that  is  in  favour  of  the  party  accused,  as 
well  as  that  which  is  against  him:  and  in  such  an  account  he  has  no  right  to  insert  an  observation 
to  the  prejudice  of  the  party  made  by  the  magistrate's  clerk;  and  if  be  do  insert  such  observa- 
tion, he  is  liaDle,  on  that  ground  alone,  to  an  action  for  libel,  as  in  such  a  case  it  is  what  the  Judga 
says  that  is  to  be  looked  at,  and  not  what  any  other  person  said  who  was  present  at  the  time. 

In  an  action  for  libel  the  rule  of  law  is  not  that  if  the  plaintiff  relies  only  on  general  injury  to 
his  butiiness,  he  may  shew  by  witnesses  the  general  diminution  of  that  business,  because  the  law 
assumes  the  existence  of  a  general  injury;  and  if  the  plaintiff  seeks  specific  damages,  he  must  give 
specific  evidence. 

In  such  an  aciion,  after  the  plaintiff  has  provfd  the  publication  of  the  li'iel  in  one  newspaper, 
evidence  may  be  given,  for  the  purpose  of  shewing  malice,  that  the  defendant  went  to  the  editor 
of  another  newspaper,  and  procured  the  insertion  of  the  libel  in  that  paper,  stating  that  be  had  got 
it  inserted  in  one  already;  and  the  circumstance  of  there  being  a  count  in  the  declaration  charging 
the  second  insertion  as  a  dintinct  publication  will  not  make  any  difference  as  to  the  admiasibility 
of  the  evidence. 


subpoenaed  separately  for  eacb. 
**  Tbe  counsel  for  eacb  defendaut 
proposed  that  eacb  should  exa- 
mine  their  joint  witnesses  in  chief, 
but  Abbott,  C.  J.,  intimated  that 
one  counsel  only  ought  to  be  al- 
lowed to  examine  their  joint  wit- 
nesses in  chief,  and  this  course 
was  adopted.*'  In  tbe  case  of 
Ridgway  v.  Philip  and  Broadhurtt^ 
1  C.  M.  &  R.  415,  tbe  defcndduts 
pleaded  by  diderent  aitornies,  and 
bad  different  counsel.  The  ques- 
tion in  the  cause  w^s,  whether 
Broadhurst  wot  a  partner  with  Phi- 
lip or  not.  Tbe  counsel  for  the 
two  defendants  cross-exuintned 
and  addressed  tbe  jury  separately. 
Kelty,  on  a  motion  for  a  new  trial, 
said — "  A  question  of  practice  re- 


mains to  be  decided.  The  defen- 
dants appeared  by  different  atior- 
nies  and  counsel,  and  the  counsel 
were  permitted  to  examine  tbe 
witnesses  and  address  tbe  jury  se- 
parately, a  practice  which  has  been 
held  to  be  incorrect. 

Parke,  B. — It  has  been  so 
ruled  at  Nisi  Prius,  but  it  is  not  a 
practice  calculated  to  furtlier  the 
ends  of  justice,  and  I  think  the 
proper  course  was  pursued  in  the 
present  case. 

See  the  cases  of  Batty  v. 
APCundie,  ante,  Vol.  3,  p.  204  (a); 
Doe  d.  Hogg  V.  Tindale,  Id.  565; 
Perring  v.  Tucker ^  ante,  Vol.  4,  p. 
70;  and  Massey  v.  Goyder,  Id. 
162  (a). 
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for  a  publication  of  the  same  libel  in  the  Courier  news-         1337. 
paper.   There  were  allegations  of  special  damage.    Plea — 
the  general  issue  (a). 

Wilde,  Serjt.y  in  opening  the  case  for  the  plaintiff,  said 
— The  first  piece  of  evidence  would  be  an  advertisement 
in  the  newspaper,  inserted  by  the  defendant,  giving  notice 
that  the  shop  of  the  plaintiff  was  shut  up,  and  calling  on 
the  creditors  to  come  and  receive  their  claims.  The  next 
thing  that  took  place  was,  that  the  plaintiff  was  summoned 
before  the  Lord  Mayor,  and  the  defendant  drew  up  a 
statement  of  what  took  place  there  in  the  same  form  as  it 
would  be  if  it  had  been  written  by  the  regular  reporters, 
and  he  paid  for  its  insertion.  That  account  intimated 
that  the  plaintiff  was  in  custody  and  discharged,  whereas 
in  fact  he  had  never  been  in  custody  at  all.  An  action 
was  commenced  for  a  malicious  prosecution,  but  in  such  a 
case  the  plaintiff  must  prove  not  only  malice,  but  also 
want  of  probable  cause;  and  we  could  not  tell  what  re- 
presentations the  defendant  might  have  shewn  were 
made  to  him,  in  order  to  prove  that  there  was  probable 
cause.  That  action,  therefore,  has  been  withdrawn,  be- 
cause we  think  that  there  is  malice  enough  shewn  by  a  man 
who  has  put  an  advertisement  in  the  paper,  stating  that  a 
particular  business  has  been  given  up,  and  inviting  per- 
sons to  come  and  receive  their  claims.  We  shall  shew  the 
circulation  of  the  paper  in  Ireland,  where  the  plaintiff 
would  be  most  injured.  The  defendant's  conduct  pre- 
vious to  the  inquiry — his  conduct  before  the  Lord  Mayor — 
and  his  conduct  afterwards,  constitute  abundant  evidence 
of  malice ;  and  the  only  question  will  be  what  damages  the 
plaintiff  is  entitled  to  recover. 

The  libel  was  read;  it  was  as  follows: — 

**  Police,  Mansion-House. — On  Monday,  H.  Delegall, 

(a)  There  were  several  special  to  be  bad.  See  Law  Journal, 
pleas  whieh  had  been  demurred  Vol.  15,  p.  337,  being  VoL  6  of 
CO,  and,  after  argument,  were  held      the  New  Series. 

o  g2 
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Irish  provision-merchant^  39,  Clement's-Lane,  Lombard- 
street,  was  charged  before  the  Lord  Mayor,  with  having 
fraudulently  obtained  the  signature  of  J.  Henley,  a  youth 
under  twenty  years  of  age,  to  two  blank  stamped  hills. 
Mr.  Flower  stated  the  case  to  his  Lordship,  and  called  J. 
Henley,  who  said  he  was  induced  by  Delegall  to  come  from 
Manchester  to  attend  in  a  shop  Delegall  was  about  to 
open  in  the  New  Cut,  Lambeth.  After  he  had  been  a 
few  days  in  town,  he  was  desired  by  Delegall  to  go  to  his 
counting-house,  Clemen t's-Lane,  Lombard-street,  when 
some  papers  were  given  him  to  copy.  Delegall  then  placed 
before  him  two  pieces  of  paper,  which  he  desired  him  to 
write  his  name  across,  which  he  did,  thinking  Delegall 
wished  it  as  a  specimen  of  his  hand-writing,  but  when 
Delegall  removed  them,  he  saw  the  stamps,  which  had 
been  hidden  under  some  other  papers.  He  had  since 
asked  Delegall  about  them,  but  had  received  evasive 
answers.  Delegall  produced  several  letters,  which  the 
Lord  Mayor  refused  to  look  at.  He  then  stated  that 
one  was  only  a  memorandum,  which  had  been  destroyed, 
and  produced  a  mutilated  portion  of  it,  with  the  name  of 
the  complainant  written  upon  it.  The  other  was  a  bill 
which  had  likewise  been  destroyed,  and  called  Russell, 
who  swore  that  he  saw  the  bill  destroyed  about  a  week 
ago.  Mr.  Hobler,  the  chief  clerk,  observed  that  it  was 
exceedingly  improper,  under  any  circumstances,  to  obtain 
the  signature  of  the  complainant,  a  mere  boy,  to  bills  of  ex- 
change. The  Lord  Mayor  said  that  as  it  had  been  shewn 
that  both  the  bills  had  been  destroyed,  the  complainant 
need  be  under  no  further  apprehension,  and  Delegall  was 
discharged." 

For  the  plaintiff,  a  witness  named  Russell  was  called, 
and  said — In  October,  1835,  and  for  six  years  previous, 
I  was  in  the  plaintiff's  counting-house  at  39,  Clement's 
Lane«  The  plaintiff  opened  a  shop  on  Gray's  premises, 
in  the  New  Cut  Lambeth,  as  a  retail  cheesemonger.    The 
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business  was  managed  by  a  young  man  named  Henley,  and        ifld7. 
his  mother,  who  was  a  sister  o(  the  plaintiff's  wife.    The 
shop  was  open  for  a  few  months  in  the  autumn  of  1835,  f^. 

and  then  the  plaintiff  found  it  necessary  to  close  it.  It 
was  closed  a  few  days  before  the  summons  to  the  Mansion- 
House.  After  the  summons,  I  suggested  to  the  plaintiff 
that  I  should  go  and  see  young  Henley*  I  went  to  the 
lodgings  in  Charlotte-Street  Young  Henley  said  he 
would  be  guided  by  Mr.  Highley.  I  requested  him  to  go 
there,  and  walked  with  him  as  far  as  Fleet-Street.  High- 
ley  is  Henley's  uncle.  When  he  came  out  from  Highley's 
I  saw  him  again,  and  upon  this,  in  the  evening,  I  went  to 
Highley  myself,  and  saw  him;  my  brother  was  with  me. 
He  represented  to  Mr.  Highley  that  the  bill  was  destroyed 
which  Henley  had  accepted,  and  reminded  him,  that  at  the 
time  of  the  acceptance  Henley  had  goods  of  the  plaintiff's 
in  his  hands  to  more  than  the  amount  of  the  bill.  High- 
ley  said  it  should  come  into  a  court  of  justice,  and  he 
would  see  all  parties  were  righted,  or  something  to  that 
effect.  My  brother  said  he  was  acting  very  wrong. 
Highley  still  persisted  in  bringing  the  matter  before  the 
Lord  Mayor.  I  was  before  the  Lord  Mayor.  Highley 
and  Henley  were  there,  and  my  brother,  who  is  since 
dead.  My  brother  was  examined  on  oath,  and  he  proved 
that  he  took  up  the  bill  at  the  bankers,  and  that  it  had 
been  destroyed;  and  besides  that,  there  was  another 
paper,  an  agreement,  which  was  put  into  Henley's  hands. 
Henley  acknowledged  it  was  his  hand-writing,  and  it  was 
destroyed  at  the  Mansion-House.  No  other  paper  was 
mentioned  as  having  been  signed  by  Henley.  The  Iiord 
Mayor  objected  to  entering  into  family  affairs;  and  on  its 
being  mentioned  that  Henley  was  under  age,  either  the 
Lord  Mayor  or  Mr.  Hobler  said  that  that  was  his  protec- 
tion, and  shewed  that  no  harm  could  be  intended  to  him, 
and  that  the  plaintiff  had  had  the  worst  of  the  business,  as 
a  great  deal  more  of  goods  had  been  sent  in  than  the 
amount  of  the  bill.  The  summons  was  at  length  dismissed. 
The  plaintiff  was  never  in  any  custody  at  all.     The  wit* 
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ness  then  stated,  that  up  to  the  publication  of  the  libel 
the  plaintiff  had  a  pretty  good  business  as  an  Irish  provi- 
▼ision-merchant,  and  he  was  asked  whether  it  fell  off  after 
the  publication  ? 

Talfourdf  Serjt. — I  object  to  the  question  ;  as  there  are 
specific  allegations  in  the  declaration  of  special  damage, 
stating  the  names  of  the  parties  who  left  off  dealing  with 
the  plaintiff 

JVikkf  Serjt. — Does  not  your  Lordship  think,  if  you 
rely  only  on  general  injury  to  your  business,  you  may  shew 
the  general  diminution  of  business  ? 

TiMDAL,  C.  J. — No.     I  doubt  that. 

Wilde,  Serjt. — I  submit  that  that  is  the  rule. 

TiNDAL,  C.  J. — No :  that  would  be  so  very  hard  against 
the  party.  You  set  out  with  that,  you  see.  The  law 
gives  it  you  as  a  bonus;  if  you  want  specific  damages,  you 
must  give  specific  evidence. 

The  witness  was  then  asked  as  to  a  particular  person 
who  had  ceased  to  deal  with  the  plaintiff. 

Talfourdf  Serjt,  submitted  that  the  other  side  must 
pledge  themselves  to  give  evidence  of  the  motive  of  the 
person  referred  to. 

TiNDAL,  C.  J. — If  they  do  not,  it  will  completely  fall  to 
the  ground ;  it  must  be  struck  out  altogether.  He  may 
not  have  seen  the  libel  at  all. 

It  was  admitted  that  the  person  himself  was  not  in 
Court,  and  the  question  was  therefore  withdrawn. 

The  witness  was  then  cross-examined,  and  said — '*  Mr. 
Flower  said  the  charge  was  that  Mr.  Delegall  had  fraudu- 
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lently  procured  the  signature  of  young  Henley  ;  young  I837. 
Henley  was  examined  on  oath  before  the  Lord  Mayor,  and 
swore  that  a  few  days  after  he  had  come  to  town  he  was 
desired  to  go  to  the  counting  house  in  Clement's  Lane, 
where  some  papers  were  given  him  to  copy  by  the  plain- 
tiff, and  that  he  had  put  two  pieces  of  paper  before  him, 
and  had  asked  him  to  write  his  name  across  them,  which 
he  did,  thinking  that  the  plaintiff  wished  to  have  a  speci- 
men of  his  hand-writing ;  I  do  not  remember  whether  he 
said  that  when  the  papers  were  withdrawn  he  saw  stamps  ^ 
he  said  that  he  had  asked  Mr.  D.  about  these  papers,  and 
had  received  evasive  answers ;  the  plaintiff  produced  some 
letters  ;  the  Lord  Mayor  would  not  have  them  read  out ; 
he  said  that  as  it  had  been  shewn  that  both  the  papers 
were  destroyed,  the  young  man  need  not  be  under  any  ap- 
prehension, and  the  case  was  dismissed. 

A  witness  named  Morant,  sub-editor  of  the  Globe  news- 
paper, stated  tiiat  the  defendant,  who  was  a  customer  of 
theirs,  being  a  publisher  in  October,  1835,  came  to  the 
office  and  wanted  a  gratuitous  insertion  of  the  account. 
The  witness  objected  to  it  on  the  ground  that  it  was  a  matter 
in  which  the  public  had  no  interest,  and  the  defendant 
agreed  to  pay  for  the  insertion.  The  witness  objected 
to  and  scored  out  the  word  fradulently,  and  then,  upon 
the  guarantee  of  the  authenticity  of  the  report,  allowed 
it  to  be  inserted.  It  was  signed  by  the  defendant  and 
Mr.  Flower.  The  witness  added  that  he  attended  the 
hearing,  and  the  account  seemed  to  him  to  be  a  fair 
report. 

Mr.  Stewart,  the  editor  of  the  Courier,  in  October,  1835, 
stated  that  a  person  whom  he  understood  to  be  the  defend- 
ant, came  to  him  and  brought  the  account,  and  procured 
its  insertion,  saying  that  he  had  got  it  inserted  in  tl>e 
Globe. 

Talfourdf  Serjt.,  objected  to  the  evidence  on  the  ground 
that  this  was  a  distinct  publication,  and  might  be,  and  in- 
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deed  had  been  made,  the  ground  of  a  substantive  charges 
there  being  a  count  in  the  declaration  for  the  very  publi- 
cation sought  to  be  proved. 

TiNDAL^  C,  J. — I  think  it  is  evidence ;  he  says  the  same 
words  in  different  quarters.  It  is  material  to  shew  that  it 
was  not  accidental. 

Talfourdf  Serjt. — ^Your  Lordship  does  not  think  that 
the  fact  of  there  being  a  count  in  the  declaration  for  this 
very  publication  makes  any  difference  ? 

TiNDAL,  C.  J.— I  think  not:  you  may  rely  on  its  being 
a  fair  report,  and  it  is  very  important  for  them  to  shew 
malice. 

After  proof  that  a  neighbour  of  the  plaintiff's  had  re- 
ceived a  paper  containing  the  account,  the  sub-editor  of 
the  Morning  Chronicle  was  called  on  his  subpoena^  but  did 
not  appear. 

Wilde,  Serjt.,  stated  that  he  had  sent  a  messenger  for 
the  witness  as  soon  as  the  cause  was  called  on,  and  re- 
quested  his  Lordship  to  wait  five  minutes. 

Tin  DAL,  C.  J.,  assented,  and  at  the  expiration  of  the 
time  the  witness  was  called  again,  but  did  not  appear. 

Talfourdf  Serjt.,  addressed  the  jury  for  the  defendant. 
— ^The  fact  opened  by  fViUe,  Serjt.,  as  to  the  advertise- 
ment said  to  have  been  inserted  by  the  defendant  in  the 
papers,  as  to  the  shutting  up  shop,  &c.,  is  not  proved,  be- 
cause it  was  not  capable  of  proof,  and  the  statement  is  a 
greater  libel  than  that  which  is  relied  on  as  the  libel  in 
this  case.  The  special  damage  has  not  been  proved.  Ge- 
neral diminution  of  business  only  is  relied  on,  which  may 
depend  upon  many  causes  quite  unconnected  with  thia 
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publication.  How  can  the  fact  of  a  summons  being  dis-  ig37. 
missed  injure  the  plaintiff  in  his  business?  The  sugges- 
tion that  the  defendant  sent  any  of  the  newspapers  about 
has  entirely  failed.  The  report  of  what  took  place  at  the 
Mansion-House  has  been  proved  before  you  to  be  sub- 
stantially true.  If  the  plaintiff  had  proceeded  with  the 
action  for  malicious  prosecution,  all  this  evidence  might 
have  been  given  by  the  plaintiff,  and  a  great  deal  of  evi- 
dence might  have  been  given  on  the  part  of  the  defend- 
ant, which,  by  the  form  of  this  record,  he  is  now  pre- 
vented from  giving. 

Wilde,  Serjt« — The  defendant  might  have  justified  every 
word  of  the  report,  if  it  was  true. 

Tal/ourd,  Serjt. — So  he  has;  the  pleas  are  still  on  the 
record,  and  the  demurrer,  with  a  view  to  the  finding  by 
the  jury  of  contingent  damages  on  the  demurrer. 

TiNDAL,  C.  J. — The  pleas  are  certainly  on  the  record 
and  the  demurrer  also;  I  do  not  know  what  contingent 
damages  iheie  can  be  on  the  demurrer.  It  is  still  the 
same  cause  of  action. 

Talfourd,  Serjt,  then  read  the  fifth  plea,  and  conti- 
nued— The  plaintiff,  by  demurring  to  the  pleas,  withdrew 
from  the  consideration  of  the  jury  the  truth  or  falsehood 
of  the  charge,  and,  further  than  this,  he  abandons  the 
count  for  malicious  prosecution.  If  he  had  given  evidence 
on  this  count,  I  could  have  called  young  Henley  into  the 
box,  and  submitted  him  to  the  cro6s*examination  of  my 
learned  friend.  It  is  evident  that  the  inquiry  at  the  Man*- 
sion-House  was  occasioned  by  the  apprehensions  of  the 
lad  who  had  signed  two  stamped  papers.  The  plaintiff 
had  no  right  to  get  the  lad  to  sign  a  bill  of  exchange,  and 
as  to  the  agreement,  it  is  not  shewn  what  it  was.  Then  as 
to  the  publication  of  the  account — 


Delbgall 


CASES  AT  NISI  PRIUS, 

TiNDAL,  C.  J. — That  is  the  question ;  what  right  had 
he  afterwards  to  publish  it  ?     You  hare  been  addressing 
©r"""      yourself  chiefly  to  the  first  count. 

HlOBLET. 

Talfourd,  Serjt. — Why  was  the  defendant  to  believe 
that  the  bill  was  in  reality  destroyed,  and  that  the  agreed- 
men  t  was  in  fact  the  other  paper  signed  by  the  nephew  ? 
The  question  is  not,  whether  the  defendant  has  been  in- 
discreet in  his  conduct,  but,  whether  he  has  published  a 
Ubel? 

TiNDAL,  C.  J.y  in  summing  up,  after  stating  the  cause 
of  action/  said — The  question  is  not  upon  the  count  for  a 
malicious  prosecution ;  if  it  were  the  case  would  be  very 
different,  for  it  may  be,  and  probably  on  the  evidence  we 
have  heard,  the  plaintiff  would  not  have  been  entitled  to 
a  verdict,  because  it,  perhaps,  could  not  have  been  said 
that  the  defendant  had  not  reasonable  and  probable  cause 
for  requirmg  the  investigation  to  be  made.  But  the  ques- 
tion is,  whether,  after  the  matter  had  been  decided,  it 
was  right  in  the  defendant  to  publish  the  account  in  the 
public  newspapers.  And,  in  that  view  of  the  matter,  the 
question  for  you  will  be,  whether  the  defendant  has  given 
a  fair  and  impartial  account  of  the  proceedings  which  took 
place  on  the  investigation  before  the  Lord  Mayor.  It  has 
been  argued,  that  the  plaintiff,  by  demurring  to  the  pleas, 
has  prevented  the  defendant  from  proving  the  truth  of 
the  libel.  I  do  not  think  that  is  a  correct  mode  of  stating 
the  question.  The  plea  was  not  in  a  state  in  which  it 
could  have  been  brought  before  a  jury,  and  the  plaintiff 
says,  as  he  lias  a  right  to  say,  **  Your  plea  is  a  bad  one." 
It  is  hardly  a  fair  thing  between  the  parties  to  say,  that 
the  plaintiff  is  in  the  light  of  a  person  who  has  shut  out 
the  evidence  which  might  otherwise  have  been  given.  It 
is  enough  for  us  to  have  to  decide  the  case  as  it  is  before 
us,  and  the  question  will  be,  whether  this  is  a  fair  and 
impartial  statement  of  what  took  place,  without  any  co- 
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louring  or  exaggeration,  putting  in  all  that  is  in  favour 
of  the  plaintiff  as  well  as  all  that  is  against  him.  There 
18  one  part  which,  it  appears  to  me,  cannot  come  under 
the  description  of  a  fair  or  impartial  account.  I  allude 
to  the  observation  made  by  a  gentleman  named  Hobler. 
We  are  to  look  at  what  the  Judge  says  in  such  a  case,  and 
not  what  any  other  person  said  who  was  present  at  the 
time.  And  a  person  has  no  right  to  put  in  such  an  ob- 
servation, when  he  sits  down  to  give  a  fair  and  impartial 
account  of  what  has  taken  place.  It  seems  to  me,  upon 
this  ground  alone,  that  the  verdict  must  be  for  the  plain- 
tiff, the  damages  being  in  your  hands.  But  there  is  an- 
other part  of  the  account — that  part  which  states  tbat  the 
Lord  Mayor  refused  at  first  to  enter  into  the  matter^  as 
it  was  a  family  transaction.  Then,  again,  there  is  the  ob* 
servation  as  to  the  young  man's  having  goods  to  a  larger 
amount.  The  question  is,  whether  these  are  such  things 
as  a  person  intending  fairly  to  minute  down  a  true  ac- 
count of  what  had  taken  place,  would  have  omitted  to 
insert.  His  Lordship  then  observed  on  the  refusal  to 
insert  the  account  unless  it  was  paid  for,  and  the  de- 
fendant's agreeing  to  pay  for  the  insertion,  and  then  left 
the  question  of  damages  to  the  jury,  who  found  a  verdict 
for  the  plaintiff. 

Damages — ^20/. 

Wilde  and  Bompast  Serjts.,  and  John  Henderson^  for 
the  plaintiff. 

Talfourd,  Serjt.,  and  E.V.Wilttams,  for  the  defendant. 
[AttomieB— Freeman  4*  B,,  and  WiUoughby  4r  Co."] 
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Conduct  un« 
becoming  a 
gentleman,  in 
the  strict  sense 
of  the  word, 
will,  it  seems, 
justify  a  captain 
of  a  ship  in 
excluding  a 
passenger  from 
the  cuddy  table 
whom  he  has 
engaged  by 
contract  to  pro- 
vide for  there; 
but  it  is  diflScult 
to  say  in  what 
degree  want  of 
polish  would,  in 
point  of  law, 
warrant  such 
exclusion:  but 
it  is  clear  that 
if  a  passenger 
use  threats  of 
personal 
violence  to- 
wards the 
captain,  the 
captain  may 
exclude  him 
from  the  table, 
and  require 
him  to  take 
his  meals  in 
his  own  private 
apartment. 

If  the  hus- 
band be  ex- 
cluded from  the 
cuddy  table, 
and  the  wife, 
not  from  com- 
pulsion, but 
from  a  wish  to 
be  with  her 
husband,  take 
her  meals  with 
him  in  private, 
this  will  not 
amount  to  a 
breach  of  con- 
tract on  the 
.  part  of  the  cap- 
tain 90  far  as 
regards  the 
wife. 


PRENDEROAST  V.  COMPTON. 

X  HE  declaration  stated  in  substance  that  on  the  6th  of 
April,  1837,  the  defendant  was  captain  and  commander  of 
a  ship  called  The  Bolton,  about  to  proceed  on  a  voyage 
from  Madras  to  London,  and  in  consideration  that  the 
plaintiff  would  engage  certain  passages  for  himself  and  his 
wife,  as  cuddy  passengers,  for  a  large  sum  of  money  to 
wit,  1,800  rupees,  the  defendant  promised  that  the  plain- 
tiff and  his  wife  should  be  treated  as  cuddy  passengers, 
and  that  he  would  provide  them  with  good  and  sufficient 
meat  and  drink,  and  permit  the  plaintiff  to  take  due  and 
proper  exercise  and  recreation,  by  walking  in  and  about  all 
proper  parts  of  the  ship;  that  the  plaintiff  paid  the  money 
and  the  ship  sailed,  and  arrived  in  England  on  the  24th 
of  August;  that  the  plaintiff  and  his  wife  went  as  passen- 
gers in  the  ship,  but  the  defendant  did  not  treat  the  plain- 
tiff or  his  wife  as  cuddy  passengers,  and  wrongfully  ex- 
cluded them  from  the  cuddy ;  that  he  did  not  provide  the 
plaintiff  and  his  wife  with  good  and  sufficient  meat  and 
drink,  necessary  and  proper  in  that  behalf,  and  that  he 
would  not  suffer  the  plaintiff  from  time  to  time,  to  take 
due  and  proper  exercise  or  recreation,  by  walking  in  or 
about  all  proper  and  reasonable  parts  of  the  ship,  &c.  &c* 
The  defendant  pleaded,  1st,  non-assumpsit;  Snd,  that  the 
plaintiff  did  not  engage  the  berths,  &c.  as  in  the  declara- 
tion; 3rd,  that  he  did  treat  the  plaintiff's  wife  as  a  cuddy 
passenger,  and  did  not  exclude  her  from  the  cuddy  &c* ; 
4th,  that  he  did  treat  the  plaintiff  as  a  cuddy  passenger, 
except  so  far  as  related  to  excluding  him  from  the  cuddy; 
5th,  as  to  the  exclusion  of  the  plaintiff  from  the  cuddy, 
that  he  did  not  do  so ;  the  6th  plea  was  in  justifying  the 
exclusion  of  the  plaintiff  flipm  the  cuddy.  It  stated  that 
the  cuddy  was  the  place  where  the  defendant  and  the 
cuddy  passengers  were  accustomed  to  take  their  meals  at 
the  same  table,  and  the  defendant,  as  captain,  was  ac- 
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customed  to,  and  of  right  did  sit,  provide,  and  superintend  1337. 
at  the  said  table  as  his  table,  and  that  it  was  the  practice 
that  no  one  but  the  defendant  should  call  for,  or  require 
that  wine  should  be  brought,  and  that  it  was  usual  for  Comptow, 
persons  taking  their  meals  there  to  conduct  themselves  in  a 
decorous  manner,  according  to  the  rules  of  good  breeding, 
and  that  the  plaintiff,  on  the  20th  of  July  and  divers  other 
days,  vulgarly  &c.  and  contrary  to  the  rules  of  good 
breeding  &c.,  although  there  were  knives,  forks,  spoons, 
and  the  usual  and  proper  implements  and  conveniences 
on  the  table,  wherewith  the  plaintiff  could  and  ought  to 
have  helped  himself  to  what  he  wanted,  he  helped  himself 
to  meat,  potatoes,  &c.  by  seizing  and  laying  hold  of  them 
with  his  fingers  and  hand,  and  vulgarly  and  rudely  &c. 
reached  and  stretched  forth  his  hands  and  arms  before 
and  in  front  of  persons  sitting  at  table  with  him,  and  in 
other  respects  conducted  himself  in  an  ungentleman- 
like,  rude,  vulgar,  indecorous,  offensive,  and  disgusting 
manner,  and  in  a  manner  which  rendered  him  an  unfit  and 
improper  person  to  take  his  meals  in  the  cuddy,  or  to  be 
allowed  to  be  in  the  same.  The  plea  further  stated  that 
while  the  defendant  was  presiding  at  the  table,  the  plain- 
tiff, in  an  indecorous  and  insulting  manner,  and  with  intent 
to  insult,  vex,  and  annoy  him,  and  to  diminish  and  destroy 
his  influence,  authority,  and  control  as  captain  and  com- 
mander in  the  said  cuddy,  called  for  wine,  and  desired  a 
servant  of  the  defendant  to  bring  it,  upon  which  the  de^ 
fendant  to  preserve  good  order,  informed  the  plaintiff  that 
it  was  not  a  tavern,  and  that  if  he  would  ask  him,  he  would 
order  wine  to  be  put  on  the  table,  to  which  the  plaintiff 
replied  that  he  did  not  know  that  the  defendant  was  the 
waiter,  but  that  he  supposed  they  must  consider  him  as 
steward ;  that  on  this  the  defendant  told  him,  that  if  he 
talked  in  that  way  he  would  send  him  from  the  table,  and 
the  plaintiff  gave  in  answer,  '*  Silence!  don*t  talk  tome; 
address  yourself  to  some  one  else.'* 

The  plea  further  stated,  that  just  before  the  exclusion 
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from  the  cuddy,  the  plaintiff  treated  the  defendant  in  a 
disrespectful^  contemptuous,  and  insulting  manner^  &c.,  in 
breach  of  the  decorum  and  good  order  to  be  preserved 
and  maintained  in  the  said  cuddy,  and  on  board  of  the 
ship.  And  also  to  certain  persons  belonging  to  the  ship, 
and  under  the  defendant's  command,  spoke  of  and  con- 
cerning the  defendant  in  a  turbulent,  threatening,  disre- 
spectful, and  insulting  manner,  and  menaced  and  threatened 
to  cane  and  beat  the  defendant^  so  being  such  captain  and 
commander  as  aforesaid.  The  plea  concluded  by  stating 
that  by  means  of  all  the  several  premises  it  was  necessary 
that  the  plaintiff  should  be  excluded  from  the  cuddy, 
whereupon  the  defendant,  to  preserve  decorum  and  good 
order,  and  his  influence  and  authority  as  captain  and  com- 
mander, excluded  the  plaintiff  from  the  cuddy,  as  it  was 
lawful  for  him  to  do  &c.  (a). 


(a)  We  insert  the  form  of  this 
special  plea,  believing  that  it  may 
be  useful  to  the  profession. 

Sixth  plea. — ^And  for  a  further 
plea  io  this  behalf,  as  to  the  said 
supposed  breach  of  promise  in  the 
said  declaration  first  abo?e  assijj^n- 
edi  so  far  as  relates  to  excluding 
the  plaintiff  from  the  said  cuddy 
as  in  the  said  declaration  men- 
tioned, the  defendant  says  that 
the  said  cuddy  was  a  certain  room, 
apartment,  or  place  in  the  said 
ship,  to  wit,  a  room,  apartment 
or  place  in  which  the  defendant 
and  the  cuddy  passengers  in  the 
said  ship  were  used  and  accus- 
tomed to  and  did  eat  and  take 
their  meals  at  one  and  the  same 
table  together  on  the  said  voyage, 
the  same  cuddy  and  table  being 
the  place  and  table  appointed  and 
used  for  that  purpose,  and  that 
at  and  during  the  times  when  the 
defendant  and  such  passengers  as 


aforesaid  so  eat  and  took  their 
meals  in  the  said  cuddy  and  at  the 
said  table,  the  defendant,  as  and 
being  such  captain  and  commander 
as  aforesaid,  was  accustomed  to 
and  of  right  did,  on  and  during  the 
said  voyage,  sit,  preside,  and  su- 
perintend in  the  said  cuddy,  and 
at  the  said  table,  as  at  the  table  of 
him  the  defendant,  so  being  and 
as  such  captun  and  commander 
as  aforesiud ;  and  that  it  was  on 
the  said  voyage  usual  and  custom- 
ary, and  the  practice  in  the  said 
cuddy  and  at  the  said  table,  during 
such  times  as  last  aforesud,  when 
the  defendant  was  sitting  and  pre- 
siding there  as  aforesaid,  that  no 
person  but  the  defendant  should 
call  for  or  require  that  wine  should 
be  brought,  and  that  it  was  on  the 
said  voyage  usual  and  customary 
and  the  practice  for  the  persons 
who  so  eat  and  took  their  meals  as 
afore«aidL  in  the  said  cuddy  and  at 
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The  7th  plea  was  that  the  defendant  did  provide  the 
plaintiff  and  his  wife  with  sufficient  meat  and  drink^  &c. ; 
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the  8ud  table  as  aforesaid,  whilst 
they  were  at  the  said  table  for  that 
purpose,  to  behave  and  conduct 
themselves  in  a  decorous,  proper, 
mannerly,  and  becoming  manner, 
and  according  to  the  rules  of  good 
breeding  in  that  behalf.    And  the 
defendant  further  says,  that  after 
making  the  said  promise  and  un- 
dertaking during  the  said  voyage, 
and  before  the  said  breach  of  pro- 
mise as  to  which  this  plea  is  plead- 
ed, and  whilst  the  plaintiff,  de- 
fendant, and  divers   cuddy  pas- 
sengers of  and  on  board  the  said 
ship,  were  taking  their  meals  in 
the  said  cuddy  at  the  said  table, 
and  whilst    the   defendant   then 
being  and  as  such  captain  and 
commander  as  aforesaid  was,  as 
he  was  accustomed  and  entitled 
to  do,  sitting,  presiding,  and  su- 
perintending in  the  said  cuddy,  at 
the  said  table  there,  as  at  the  table 
of  him  the  said  defendant  as  such 
captfun  and  commander  as  afore- 
said, to  wit,  on  the  20th  day  of 
April,  A.  D.  1837)  and  on  divers 
other  days  between  that  day  and 
the  last  mentioned  breach  of  pro- 
mise, the  plaintiff,  who  then  had  no- 
tice  of  the  several  premises  in  this 
plea  mentioned,vulgarly,  offensive* 
ly,  indecorously,  and  disgustingly, 
and  contrary  to,  and  in  breach  of, 
the  rules  of  good  breeding  in  that 
behalf,  and  the  usage  and  custom 
of  the  other  persons  then  taking 
their  meals  in  the  said  cuddy,  and 
although  there  were  knives,  forks, 
spoons,  and  the  usual  and  proper 
implements  and  conveniences  on 
the  said  table  wherewith  the  plain- 


tiff could  and  ought  to  have  helped 
himself  to  what  he  wanted,  where- 
of the  pluntiff  then  had  notice» 
took  and  helped  himself  to  meat, 
potatoes,  and  provisions,  by  then 
seizing  and  laying  hold  of  the 
.same  with  his  fingers  and  hand, 
and  so  removing  the  same  from 
the  dishes  and  other  vessels  con- 
taining the  same  on  the  last  men- 
tioned table,  and  also  vulgarly, 
rudely,  indecorously,  and  offen- 
sively, and  contrary  to  and  in 
breach  of  the  rules  of  good  breed- 
ing in  that  behalf,  reached  and 
stretched    forth    his    hands  and 
arms,  before  and  in  front  of  per- 
sons sitting  at  table  and  taking 
their  meals  with  him,  and  in  di- 
vers other  respects  and  particu- 
lars behaved  and  conducted  him- 
self in  an  ungeatlemanlike,  rude, 
Tulgar,  indecorous,  offensive,  and 
disgusting  manner,  and  contrary 
to  such  rules,  usage,  and  custom 
as  last  aforesaid,  and  also  in  a 
manner  which  rendered  him  an 
unfit  and  improper  person  to  get 
his  meals  in  the  sud  cuddy,  or  to 
remain  in,  or  be  allowed  to  enter,  or 
be  in  the  same.    And  the  defend- 
ant further  says,  that  after  the 
making  of  his  said  promise  and 
undertaking,  during  the  said  voy- 
age, whilst  the  plaintiff^  defend- 
ant, and  divers  cuddy  passengers 
of  and  on  board  the  sud  ship, 
were  at  the  said  table,  in  the  said 
cuddy,  taking  a  meal  there,  whilst 
the  defendant  then  being,  and  as 
such  captain  and  commander  as 
aforesaid,  was,  as  he  was  accus- 
tomed and  entitled  to  do,  sitting, 
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and  the  8th  was  a  plea  of  leave  and  license  as  to  not  pro- 
viding them  for  four  specified  days. 


CoMPTow.  presiding,  and  •upcrintcnding  in 
the  said  cuddy,  at  the  said  table 
there,  as  at  the  table  of  him  the 
defendant  as  such  captain  and 
commander  as  aforesaid,  and  just 
before  the  last  mentioned  breach 
of  promise,  and  also  just  before 
the  plaintiff  was  excluded  from 
the  said  cuddy,  as  in  the  sud  de- 
claration mentioned,  to  wit,  on 
the  20th  day  of  July,  in  the  year 
aforesaid,  the  plaintiff,  who  then 
had  notice  of  the  sereral  premises 
in  this  plea  mentioned,  in  an  in- 
decorous, improper,  rude,  vulgar, 
and  insulting  manner,  contrary  to 
the  rules  of  good  breeding  in  that 
behalf,  and  contrary  to  the  usaf^^e 
and  custom  of  the  cuddy  passen- 
gers taking  their  meals  in  the 
said  cuddy  at  the  said  table,  and 
with  intent  to  insult,  vex,  and 
annoy  the  defendant  whilst  he 
was  sitting,  presiding,  and  super- 
intending as  last  aforesaid,  and 
to  diminish  and  destroy  his  influ- 
ence, authority,  and  control  ae 
such  captun  and  commander  as 
aforesaid  in  the  said  cuddy,  called 
for  wine,  and  required  a  certain 
then  servant  of  the  defendant  as 
such  captain  and  commander  as 
aforesaid,  then  present  in  the  said 
cuddy,  to  bring  wine,  whereupon 
the  defendant,  so  being  such  cap- 
tain and  commander  as  aforesaid, 
whilst  he  was  sitting,  presiding, 
and  superintending  as  last  afore- 
said, in  order  to  preserve  good 
order  and  decorum  in  the  said 
cuddy,  and  to  restrain  the  plain- 
tiff from  further  misconducting 
himself,  then  said  and  observed  to 


the  plsuntiff  to  the  effect,  to  wit, 
that  that  was  not  a  tavern,  and 
that  if  the  plaintiff  would  ask 
him,  the  defendant,  that  he,  the 
defendant,  would  order  wine  to 
be  put  on  the  table,  to  which  the 
plaintiff,  in  a  rude,  vulgar,  and 
insulting  manner,  and  with  such 
intent  as  last  aforesaid,  then  said 
and  replied  to  the  defendant  to 
the  effect,  to  wit,  that  he,  the 
plaintiff,  did  not  know  that  the 
defendant  was  the  wuter,  but  that 
he,  the  plaintiff,  supposed  they 
must  consider  the  defendant  as 
steward  (meaning  a  certain  servant 
and  attendant  in  and  on  board  the 
said  ship  known  by  the  description 
of  the  steward),  to  which  the  de« 
fendant  then  said  and  replied  to  the 
plaintiff  to  the  effect,  to  wit,  that 
if  he,  the  plaintiff,  talked  in  that 
way,  he,  the  defendant,  would  send 
lum,  the  plaintiff,  from  the  table, 
whereupon  the  plaintiff,  in  a  rude, 
vulgar,  and  insulting  manner, 
with  such  intent  as  last  aforesaid, 
then  loudly  said  and  replied  to  the 
defendant  as  follows  (to  wit)  '<  Si- 
lence, don't  talk  to  me  (meaning 
to  himself,  the  plaintiff) ;  address 
yourself  to  some  one  else.*'  And 
the  defendant  further  says,  that 
what  was  so  said  by  the  plaintiff 
and  defendant  as  aforesaid  «vas  in 
the  presence  and  hearing  of,  and 
heard  by,  divers  persons  and  cud- 
dy passengers  then  being  in  the 
said  cuddy,  and  at  the  said  table. 
And  the  defendant  further  says, 
that  after  the  making  of  his  said 
promise  and  undertaking  during 
the  sud  voyage,  just  before  the 
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The  9th  plea  was,  that  the  defendant  did  permit  the 
plaintiff*  to  take  due  and  proper  exercise;  and  the  10th 


last  meDtioned  breach  of  promise, 
and  also  just  before  the  plaintiff 
was  excluded  from  the  said  cuddy, 
as  in  the  said  deckration  men- 
tioned, whilst   the  plaintiff,   de- 
fendant, and  divers  cuddy  passen- 
gers of  and  on  board  the  said 
ship,  were  in  the  sud  cuddy,  at 
on«  and  the  same  table,  to  wit, 
the  Uble  aforesaid,  and  whilst  the 
defendant  then  being,  and  as  such 
captain  and  commander  as  afore- 
sud  was,  as  he  was  accustomed 
and  entitled  to  do,  sitting  and 
presiding  at  such  Uble  as  last 
aforesaid,  as  at  the  table  of  him, 
the  defendant,   as  such  captain 
and  commander  as  aforesaid,  to 
mt,  on  the  20th  day  of  July,  in 
the  year  last  aforesaid,  the  plain- 
tiff, who  then  had  notice  of  the 
several  premises  in  this  plea  men- 
tioned, in  a  rude,  vulgar,  and  in- 
sulting manner,  contrary  to  the 
usage  and  custom  of  the  other 
cuddy  passengers    taking   their 
meals  in  the  said  cuddy,  and  at 
the  said  table,  and  with  intent  to 
insult  and  annoy  the  defendant 
whilst  he  was  sitting  and  presid- 
ing as  last  aforesaid,  and  to  bring 
him,  so  being  such  captain  and 
commander    as   aforesaid,    into 
contempt  and  discredit  with  and 
amongst  the  passengers  and  other 
persons  on  board  of  the  said  ship, 
and  to  diminish  and  destroy  his 
influence,  authority,  and  control, 
as  such  captain  and  commander 
as  aforesaid,  in  the  said  cuddy, 
called  for  and  required  wine  to  be 
brought,  and  upon  being  remon- 
strated with  by  the  defendant  for 
VOL.  VII r. 


so  doing,  made  use  of  rude  and 
insulting  language  to  the  defend- 
ant, and  told  him  to  be  silent,  and 
also  then  treated  and  behaved  to- 
wards the  defendant  in  an  un- 
gentlemanly,   disrespectful,  con- 
temptuous, and  insulting  manner, 
and  then  insulted  the  defendant, 
contrary  to,  and  in  breach  of,  the 
decorum  and  good  order  to  be 
preserved  and  maintained  in  the 
sud  cuddy.    And  the  defendant 
further  says,  that  after  the  making 
of  his  said  promise  and  undertak- 
ing during  the  said  voyage,  whilst 
the  plaintiff,  and  defendant,  so 
being    such   captain   and    com- 
mander as  aforesud,  and  divers 
cuddy  passengers  of  and  on  board 
the  sud  ship,  were  in  the  said 
cuddy,  and  before  the  last  men- 
tioned  breach  of  promise,  and 
also  before  the  plaintiff  was  ex- 
cluded from  the  said  cuddy,  as  in 
the  said  declaration  mentioned, 
to  wit,  on  the  20th  day  of  July, 
in  the  year  of  our  Lord  1837»  and 
on  divers  other  days  and  times, 
the  plaintiff,  who  had  then  notice 
of  the  several  premises  in  this 
plea  mentioned,  in  the  presence 
and  hearing  of  divers  persons  on 
board  the  said  ship,  spoke  to,  be- 
haved,   and    conducted    himself 
towards,  and  treated  the  defend- 
ant, so  being  such  captain  and 
commander  as  aforesaid^  in  a  dis- 
respectful, contemptuous,  and  in- 
sultiug  manner,  and  in  a  manner 
improper  and  unbecoming  from 
the  plaintiff,  as  such  passenger  as 
aforesaid,  to  the   defendant,  ai 
such  captain  and  commander  as 
H  11  N.  p. 
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and  last  plea«  was  a  justification  as  to  the  restraining  of 
the  plaintiff  in  taking  his  exercise  to  one  side  of  the 
quarter  deck.  It  stated  in  substance  that  the  plaintiff  in- 
terrupted and  interfered  with  the  defendant,  and  ob- 
structed and  impeded  him  in  the  performance  of  his  duty 
as  captain  and  commander,  and  in  the  management  of  the 
ship  and  its  concerns,  and  conducted  himself  towards  the 
defendant  in  a  disrespectful  and  contemptuous  manner,  cal- 
culated to  degrade  him  in  the  estimation  of  his  officers 
and  crew,  &c.,  and  spoke  of  him  to  the  persons  under  his 
command  in  a  manner  intended,  calculated,  and  likely  to 
create  insubordination  and  improper  conduct  amongst  the 
officers  and  crew,  &c.,  and  threatened  to  cane  and  beat 


aforesaid,  and  then  insulted  th6 
defendant,  contrary  to,  and  in 
breach  of,  the  decorum  and  good 
order  to  be  preserved  and  main- 
tained in  the  said  cuddy,  and 
on  board  of  the  said  ship ;  and 
also  then  to  certain  persons  of 
and  belonging  to  the  said  ship, 
and  under  the  command  of  the 
defendant,  so  being  and  as  such 
captain  and  commander  as  afore- 
said, spoke  of  and  concerning  the 
defendant  in  a  turbulent,  threat- 
ening, disrespectful,  and  insulting 
manner,  and  menaced,  and  threat^ 
ened  to  cane  and  beat  the  defend- 
ant, so  being  such  captain  and 
commander  as  aforesaid ;  and  by 
means  of  the  several  premises  in 
this  plea  mentioned,  the  plaintiff 
before  and  at  the  time  when  he 
was  excluded  from  the  said  cuddy 
as  aforesaid,  had  become  and  was 
an  unfit  and  Improper  person  to 
enter  or  be  therein,  and  it  was 
necessary,  for  the  purpose  of  pre- 
serving and  maintaining  the  de- 
corum and  good  order  proper  to 
be  preserved  and  maintained  in 


the  said  cuddy,  and  the  influence, 
authority,  and  control  therein  of 
the  defendant,  as  such  captain 
and  commander  as  aforesaid,  that 
the  plaintiff  should  be  excluded 
therefrom.  Wherefore  the  de- 
fendant, at  the  said  time  in  the 
said  declaration  in  that  behalf 
mentioned,  by  reason  of  the  pre- 
mises in  this  plea  mentioned,  and 
in  order  to  preserve  in  the  said 
cuddy  the  decorum  and  good 
order  proper  to  be  preserved  and 
muntained  therein,  and  the  in- 
fluence, authority,  and  control 
therein  of  the  defendant  as  such 
captain  and  commander  as  afore- 
said, excluded  the  plaintiff  from 
the  said  cuddy,  as  in  the  said  de- 
claration mentioned,  and  as  it  was 
lawful  for  him  to  do  for  the  cause 
aforesaid,  which  is  the  same  ex- 
cluding the  plaintiff  from  the 
cuddy  as  in  the  said  declaration 
mentioned,  and  whereof  the  plain- 
tiff hath  above  complained  against 
the  defendant.  And  this  the  de- 
fendant is  ready  to  verify,  &c. 
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the  defendant,  and  combined  and  conspired  with  others        1837. 
against  him,  with  intent  to  bring  him  into  contempt,  and  ^      ^ 
stir  up  disobedience ;  in  consequence  of  which  it  was  ne*  «• 

cessary,  to  prevent  the  plaintiff  from  further  interfering 
withj  or  impeding  the  defendant,  that  he  should  be  re« 
strained  to  tafce  his  exercise  and  recreation  in  a  part  of 
ithe  ship  where  the  defendant,  in  the  discharge  of  his  duty 
AS  captain  and  commander,  was  not  in  the  |iabit  of  being 
or  going,  &c.  &c. 

The  plaintiff  joined  issue  upon  all  the  pleas  except  the 
6th,  the  8th,  and  the  10th,  and  to  these  he  replied  "de 
injurift/' 

On  the  part  of  the  plaintiff,  the  following  certificate 
$igped  by  the  defendant  was  put  in: — ^'^I  certify  that  Cap- 
tain J.  F.  Prendergast,  of  H.  M's  45th  regt.,  has  taken  his 
passage  to  England,  on  board  of  the  ship  Bolton,  under 
my  command. 

"  Wm.  Compton.'* 
'•  Madras,  6th  of  April,  1837." 

A  bill  of  exchange  for  100/.  drawn  by  the  plaintiff,  at 
Madras,  on  the  8th  of  April,  1837,  at  30  days  after  sight, 
on  Messrs.  Cox  &  Cp.,  Anny  Agents,  London,  in  favour 
of  the  defendant,  and  ind<;Mrsed  by  him,  was  also  put  in. 
Several  witnesses  were  then  called,  from  whose  evidence 
it  appeared  that  the  ship  sailed  from  Madras,  about  the 
8th  of  April,  and  arrived  in  ^gland  on  the  24th  of  August, 
4837 ;  nothing  particular  occurred  till  they  were  near  the 
Cape  of  Good  Hope,  when  a  reduction  of  the  allowance 
of  water  to  the  passengers  produced  some  unpleasantness, 
and  on  the  19th  of  July,  a  dispute  took  place  between 
the  plaintiff  and  defendant,  about  ordering  and  calling 
for  wine  at  dinner,  which  led  to  an  order  for  the  plain- 
tiff's exclusion  from  the  cuddy  table.  This — so  far  as 
regarded  the  words  used  by  the  parties,  was  proved  to 
have  occurred  very  nearly  in  the  ^ay  in  which  it  was 
stated  in  the  plea,  and  it  was  shewn  that  the  plaintiff  about 
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had  the  captain  on  shore  he  would  give  him  a  good  caning. 
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COMPTON. 


V,  But  it  did  not  appear  distinctly  whether  the  captain  heard 

of  this  threat  before  he  issued  the  order  for  the  exclusion 
of  the  plaintiff  from  the  cuddy  table,  but  the  next  day  he 
issued  another  order,  restraining  the  plaintiff  from  taking 
exercise  on  the  weather  side  of  the  ship.  On  the  part  of 
the  defendant,  some  evidence  was  given,  that  the  plaintiff 
at  dinner  reached  before  the  other  passengers  to  help 
himself,  and  occasionally  took  potatoes  and  meat  out  of  a 
dish  with  his  fingers. 

Tin  DAL,  C.  J.,  (in  summing  up)  said — This  is  an  action 
brought  by  the  plaintiff,  a  captain  in  the  army,  against 
the  defendant,  the  captain  of  the  ship  Bolton,  to  recover 
damages  for  the  breach  of  a  contract,  by  which  he  under- 
took to  convey  the  plaintiff  and  his  wife  as  cuddy  passen- 
gers on  a  voyage  from  Madras  to  England.  The  plain- 
tiff's complaint  consists  of  three  particular:) : — first,  that 
the  defendant  did  not  treat  him  and  his  wife  as  cuddy 
passengers ;  secondly,  that  he  did  not  provide  good  and 
sufficient  meat,  drink,  &c.;  and,  thirdly,  that  he  excluded 
him  from  the  cuddy,  and  from  walking  on  the  weather 
side  of  the  ship.  With  respect  to  the  second  ground  of 
complaint,  there  is  scarcely  enough  to  justify  any  charge; 
and  as,  on  the  side  of  the  plaintiff,  some  things  have  been 
thought  of  that  would  never  have  been  thought  of  if  no 
other  ground  of  complaint  had  existed,  so,  on  the  other 
side,  many  things  have  been  introduced  which,  under 
other  circumstances,  never  would  have  been  referred  to. 
Therefore,  I  think,  you  may  consider  the  question  upon 
the  first  and  third  grounds,  which  seem  very  much  to 
stand  upon  the  same  footing,  the  unfitness  of  the  plaintiff 
to  associate  with  the  other  passengers.  The  question  for 
you  is,  whether  the  defendant  has  shewn  that  he  had  a 
good  cause  of  justification  for  the  exclusion  of  the  plaintiff 
from  the  cuddy,  and  from  certain  parts  of  the  deck.     The 
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plaintiff  complains,  that  his  wife  also  was  excluded  from         IS3J, 
the  cuddy,  but  in  fact  she  was  not  excluded,  except  so 
far  as  a  proper  feeling  on  her  part  would  lead  her  to  re- 
main  with  her  husband.    The  defendant  rests  his  defence        ounov. 
on  three  distinct  grounds,  all  of  which  he  says  operated 
on  his  mind  at  the  time.     First,  he  says  that  the  conduct 
of  the  plaintiff  was  vulgar,  offensive,  indecorous,  and  un- 
becoming.    There  is  some  evidence  that  he  was  in  the 
habit  of  reaching  across  other  passengers,  and  of  taking 
potatoes  and  broiled  bones  with  his  fingers.     It  would  be 
difficult  to  say,  if  it  rested  here,  in  what  degree  want  of 
polish  would,  in  point  of  law,  warrant  a  captain  in  exclud- 
ing a  passenger  from  the  cuddy.     Conduct  unbecoming  a 
gentleman,  in  the  strict  sense  of  the  word,  might  justify 
him ;  but  in  this  case  there  is  no  imputation  of  the  want 
of  gentlemanly  principle.     The  second  ground  on  which 
the  defendant  relies  is,  the  incident  which  took  place  on 
the  19th  of  July.     The  conversation  on  that  occasion 
seems  substantially  to  be  proved  by  the  different  witnesses, 
as  it  is  stated  in  the  plea,  and  one  cannot  help  thinking, 
from  all  the  circumstances  of  the  case,  that  this  was  the 
motive  operating  on  the  defendant's  mind.     The  third 
ground  is,  the  threat  used  by  the  plaintiff,  that  he  would 
cane  the  defendant.     But  it  does  not  seem  to  me  that  the 
threat  was  heard  by  the  defendant  before  he  gave  the 
order  for  the  exclusion  of  the  plaintiff  from  the  cuddy.    I 
do  not  see,  upon  the  evidence,  that  it  was,  but  it  is  for 
you  to  say.     It  is  important  to  consider  this,  as  if  it  did 
operate  on  the  mind  of  the  defendant  at  the  time  of  the 
exclusion,   I  cannot  conceive  that  such  conduct  would 
not  justify  that  exclusion.    A  man  who  had  threatened  the 
commanding  officer  of  the  ship  with  personal  violence 
would  not  be  a  fit  person  to  remain  at  the  table  at  which 
he  presided.     If  the  whole  of  the  defendant's  justification 
is  made  out,  you  will  find  your  verdict  for  him.     If  it  is 
not  made  out,  you  will  find  your  verdict  for  the  plaintiff. 
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1637.        And  give  him  tuch  damages  as  you  think  he  is  entitled  to 
^  receive. 

PEENDEROAST  -.r        ^.         i»  1  i    .       .«»       ^v^  ^     . 

•.  Verdict  for  the  plaintiff— Damages  25L 

On  some  of  the  issues  the  verdict  to 
be  entered  for  the  defendant 

Wilde^  Serjt*,  Knovdes,  and  AmoU,  for  the  plaintiff. 

KeUy^  and  R.  V.  BiehardSf  for  the  defendant. 
[Attomies— H.  Whitehead,  and  A.  K.  Hutchkon.} 


1838.  Sitiings  at  Westminster  qfier  Hilary  Term,  1838. 


Feb.  lit.  ^^^  ^^  ^^®  demise  of  Colnaohi  v.  Blucx. 

If  A.  let  •  put  EiJECTMENT  to  recover  a  house  in  Cockspur  Street 

firm  oonsiitiDg  The  demise  was  laid  on  the  25th  of  December,  18S5. 

B.^fOT*the"r-  ^^  appeared  that  the  premises  were  demised  by  Mr.  John 

rying  on  of  the  Main  to  the  lessor  of  the  plaintiff  by  a  lease  for  twenty -one 

biittnen  of  the  «                   f                                     ^ 

firm,  aod  the  years  from  December,  1 836.     The  lease  contained  a  clause 

A^?B.^b6  enabling  the  lessor  to  enter  and  avoid  the  lease  in  case  of 

SlTbrit' m  ^^^  bankruptcy  of  the  lessee.     In  February,  1 832,  a  fiat 

ejectment  in  bankruptcy  was  awarded  against  the  lessor  of  the  plain- 

recoirer  pMses-  tiff,  who  was  a  printseller,  and  he  was  duly  declared  a 

oHheVouae*'*  bankrupt.     It  appeared  that  the  assignees,  by  their  mes- 

thui  let,  with-  seuger,  held  possession  of  the  premises  until  September, 

noUcetoquit  1838.     The  lessor  of  the  plaintiff  (the  bankrupt)  under 

ing  to  recover  '  their  direction  continuing  to  sell  the  prints  which  formed 

P^"jJ*" !'''  part  of  the  bankrupt's  stock,  the  assignees  paying  the  rent 

house  in  eject-  and  taxes,  and  the  receipts  being,  except  in  two  instances, 

aVpear'tbat,  given  in  the  name  of  the  bankrupt     In  September,  18SS, 

after  hU  lease 

was  granted  to 

him,  he  became  bankrupt,  he  cannot,  in  anticipation  of  a  supposed  defence  that  the  defendant 

claims  under  his  assignees,  give  in  evidence  declarations  of  the  assignees  that  they  have  no  interest 

in  the  lease. 
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the  lessor  of  the  plaintiff  (the  bankrupt)  having  obtained  1838. 
his  certificate,  entered  into  partnership  with  the  defendant, 
(who  in  his  own  name  had  bought  the  remainder  of  the 
bankrupt's  stock  of  the  assignees),  and  the  lessor  of  the 
plaintiff  and  the  defendant  commenced  carrying  on  trade  Bluck. 
upon  the  premises  as  printsellers,  the  partnership  occupy- 
ing the  shop  and  ground  floor,  and  the  lessor  of  the  plain- 
tiff and  his  family  occupying  the  upper  part  of  the  house. 
In  May,  1835,  the  lessor  of  the  plaintiff  absented  himself 
from  home,  being  in  difficulties,  and  with  his  family  went 
to  lodgings  out  of  town,  leaving  a  servant  in  possession  of 
the  house.  The  defendant,  shortly  after  this,  turned  the 
servant  out  of  the  house  and  filed  a  bill  in  Chancery  against 
the  lessor  of  the  plaintiff,  and  obtained  an  injunction  ex 
parte  to  prevent  him  from  interfering  in  the  partnership 
business. 

It  was  proved  on  the  part  of  the  lessor  of  the  plaintiff, 
that  with  the  defendant's  privity  entries  had  been  made  in 
the  partnership  books  of  payments  of  rent  to  the  lessor  of 
the  plaintiff,  and  that  the  defendant  had  told  one  of  their 
shopmen  that  the  partnership  was  to  pay  the  lessor  of  the 
plaintiff  250/.  a  year  rent  for  the  shop,  the  rent  reserved 
by  the  lease  for  the  whole  of  the  premises  being  250 
guineas,  and  the  lessee  to  pay  all  taxes.  It  was  also  proved 
that  the  lessor  of  the  plaintiff  was  charged  with  all  the 
repairs,  and  that  the  defendant  had  said  he  was  a  good 
landlord,  and  that  when  a  collector  of  taxes  came  he  was 
directed  by  the  defendant  to  distrain,  and  did  distrain  on 
the  goods  in  the  upper  part  of  the  house.  The  notice  of 
the  dissolution  of  their  partnership,  signed  by  both  the 
lessor  of  the  plaintiff  and  the  defendant,  which  had  been 
published  in  the  Gazette,  was  put  in.  The  lessor  of  the 
plaintiff  wished  to  rely  on  the  payments  of  rent  as  his 
prima  facie  case,  but  was  ultimately  obliged  to  give  evi- 
dence of  all  the  facts  before  stated. 

It  being  expected  that  the  defence  was  that  the  assignees 
upon  the  sale  of  the  bankrupt's  stock,  had  transferred  all 
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183B.  their  interest  in  the  premises  to  the  defendant,  it  was  pro'> 
posed,  on  the  part  of  the  lessor  of  the  plaintiff,  to  give  in 
evidence  declarations  made  by  the  assignees  that  they 
had  no  interest  in  the  lease. 

Wilde,  Serjt.,  for  the  defendant. — I  submit  that  any 
thing  that  the  assignees  have  said  cannot  be  received  in 
evidence  in  this  action. 

Talfourd,  Serjt.,  and  Hindmarshf  for  the  lessor  of  the 
plaintiiBT,  submitted  that  the  evidence  was  admissible  as  a 
declaration  made  by  parties  under  whom  the  defendant 
claimed,  and  against  their  own  interest. 

TiNDAL,  C.  J. — I  think  the  evidence  is  not  admissible* 

The  evidence  was  rejected. 

Wilde f  Serjt.,  submitted  that  the  plaintiff  must  be  non- 
suited— 1st,  because  it  appeared  that  the  original  term 
was  vested  in  the  assignees ;  2nd,  that  supposing  the 
lease  had  been  avoided,  there  was  no  evidence  of  title 
in  the  lessor  of  the  plaintiff,  or  of  a  tenancy  having  been 
created  between  him  and  the  defendant ;  and  3rd,  that 
even  if  a  tenancy  had  been  created,  it  had  not  been  legally 
determined  by  notice  to  quit. 

Talfourd,  Serjt,  for  the  lessor  of  the  plaintiff*. — ^The 
lease  was  avoided  by  the  bankruptcy,  and  the  payment  of 
rent  to  the  landlord  by  the  lessor  of  the  plaintiff",  for  the 
whole  of  the  premises  after  that  time,  is  evidence  of  a 
subsequent  demise  by  Mr.  Main  to  him  so  as  to  vest  an 
estate  in  him. 

Tim  DAL,  C.  J. — How  can  it  be  said  that  the  lease  was 
avoided  unless  an  entry  was  made  in  pursuance  of  the  con- 
dition? The  lease  was  not  absolutely  void,  but  only  void- 
able at  the  election  of  the  lessor. 
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Talfaurd,  Serjt.,  and  Hindmarah. — There  is  evidence  |838. 
from  which  the  jury  may  presume,  as  against  the  defendant, 
that  an  entry  has  been  made  by  Mr.  Main,  the  superior 
landlord,  and  if  necessary,  it  is  open  to  the  jury  to  presume 
that  the  lessor  of  the  plaintiff  held  of  the  assignees,  and 
subdemised  to  the  late  partnership.  The  payment  of  rent, 
together  with  the  acts  and  admissions  of  the  defendant, 
are  sufficient  evidence  to  show  that  there  was  a  demise  by 
Mr.  Colnaghi  to  the  late  partnership,  so  as  to  estop  the 
defendant  from  denying  Mr.  Colnaghi's  title  ;  and  further, 
the  payment  of  rent  by  the  partnership  to  the  lessor  of 
the  plaintiff  is  evidence  of  a  demise  by  him  to  the  partner- 
ship during  its  continuance  ;  and  the  proof  of  a  dissolution 
of  the  partnership  shows  that  the  tenancy  was  determined 
without  any  notice  to  quit. 

TiNDAL,  C.  J. — I  think  there  is  evidence  to  go  to  the 
jury. 

Wilde^  Serjt.,  addressed  the  jury  for  the  defendant,  and 
proposed  to  put  in  the  agreement  for  the  sale  of  the 
bankrupt's  stock  by  the  assignees  to  the  defendant. 

Talfourdy  Serjt.,  and  Hindmarsh,  objected  to  this  evi- 
dence as  being  res  inter  alios  acta. 

TiNDAL,  C.J. — I  think  it  is  receivable. 

The  agreement  was  read,  and  by  it  the  assignees  agreed 
to  sell  the  bankrupt's  stock  to  the  defendant,  who  agreed 
to  indemnify  the  assignees  against  rent  and  taxes;  but  this 
agreement  did  not  contain  any  assignment  of  the  house,  or 
demise  of  it  to  the  defendant. 

On  the  part  of  the  defendant,  a  receipt  for  a  quarter's 
rent  due  in  1833,  given  by  Mr.  Main  to  the  official  assig- 
nee in  his  own  name,  was  put  in ;  and  also  a  receipt  for 
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1838.        another  quarter's  rent  in  the  same  year,  given  by  Mr.  Main 
to  the  creditors'  assignee  in  his  own  name* 

TiNDAL^C.  J.f  (in  summing  up). — The  law  is,  that  if  a 
person  takes  possession  of  premises  as  tenant  to  anothert 
the  tenant  acknowledges  his  landlord's  title  to  the  de  nised 
premises,  and  cannot  afterwards  be  allowed  to  dispute  it 
unless  it  be  expired.  If  Mr.  Bluck,  as  one  of  the  partners 
in  the  firm  of  Colnaghi  &  Bluck,  became  tenant  to  Mr. 
Colnaghi,  he  must  now  yield  up  the  possession  of  these 
premises.  According  to  the  plaintiff's  case,  the  agreement 
was  that  the  partnership  should  hold  of  Mr.  Colnaghi,  and 
if  that  were  so,  at  the  end  of  the  partnership  Mr.  Colnaghi 
had  a  right  to  enter,  as  the  tenancy  was  then  at  an  end. 
The  short  question  here  is,  whether  there  was  a  letting  by 
the  lessor  of  the  plaintiff  to  the  partnership  (a). 

Verdict  for  the  plaintiff. 

Talfourdt  Serjt.,  and  Hindmarsft,  for  the  plaintiff. 

Wilde,  Serjt.,  for  the  defendant. 

[Attornies— T.  Wight,  and  R.  fit//.] 

(a)  In  the  case  of  Doe  d.  Waifh'  sary   previous   to  an  ejectment 

man  v.  Afiles,  1  Stark.  181,  a  deed  being  brought  against  one  of  the 

of  copartnership  recited  that  the  copartners,  and  that  notice  by  such 

house  in  question  was  the  property  copartner  that  the  partnership  had 

of  the  lessors  of  the  plainttflr,  and  been  dissolved  was  evidence  as 

that  the  house  should  be  occupied  against  hitn  that  it  had  been  dis- 

and  used  by  the  partners  during  solved  by  competent  meaas,  and 

the  partnership  only : — Held,  that  therefore  was  evidence  of  a  disso^ 

after  a  dissolution  of  the  partner-  lution  by  deed,  if  a  deed  were  es- 

ship  no  notice  to  quit  was  neces-  sential  to  such  dissolution. 
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1838. 


Robinson  r.  Musgbove. 
ASSUMPSIT  for  money  bad  and  received.     Plea —  if  property  be 
Non  assumpsit  ;L".'Sp- 

This  action  was  brought  to  recover  back  the  deposit  ^^^  which  u 

**  111.        nntrue,  and 

paid  by  the  plaintiff  upon  a  purchase  made  by  the  plain-  odcuiated  to 
tiff  at  an  auction,  at  vrhich  the  defendant,  who  was  an  MmTifg  kito'the 
auctioneer,  had  put  up  the  property  upon  particulars  of  "^  wte  it^rold 
sale,  whicb  stated  the  property  to  consist  of  good  and  sub-  ^^  the  pur- 
stantial,  but  unfinished  buildings,  and  that  the  whole  would  cover  back  bis 
let  at  a  ground  rent  of  35/.  per  annum.     Evidence  was  J^onfor '" 
given  to  shew  that  the  building  was  fit  only  to  be  pulled  money  had  and 
down,  and  that  the  ground  was  worth  from  6L  to  7L  a 
year. 

TiNDAL,  C.  J.,  in  summing  up,  left  it  to  the  jury  to  say,  * 

whether  the  particulars  of  sale,  in  describing  the  building 
as  a  substantial  building,  and  Aat  it  would  let  for  35L  a 
year,  was  a  bon&  fide  description,  or  whether  it  was  cal- 
culated to  entrap  persons  coming  into  the  auction-room ; 
and  that  if  they  thought  it  was  the  latter,  the  sale  was  void 
and  they  should  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 
Wilck,  Serjt.,  and  Chandless^  for  the  plaintiff. 
Atcherletft  Serjt,  and  Channell,  for  the  defendant. 
[Attomies— Car/^fi,  and  Wood  Sf  EUii.^ 
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1938. 


Adjourned  Sittings  at  Westminster  after  Hilary  Term, 

1838. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Feb.  9th. 

On  the  trial  of 
an  action,  when 
it  is  proposed 
on  one  side  to 
read  an  answer 
to  a  bill  in 
Chancery,  if 
the  other  aide 
insist  upon  it, 
the  whole  of 
the  bill,  and 
jaot  the  inter- 
rogatory parts 
merely,  mast 
be  read  in 
evidence. 


Pennell  f  •  Meyer. 

XHE  declaration  stated,  that  the  defendant,  on  the 
12th  of  March,  1836,  not  having  then  any  reasonable  or 
probable  cause  of  action,  to  the  amount  for  which  he 
caused  him  to  be  arrested,  or  any  part  thereof,  falsely  and 
maliciously  caused  and  procured  a  capias  to  be  issued  out 
of  the  King's  Bench  to  hold  the  plaintiff  to  bail,  which 
was  marked  for  bail  for  2,000/.,  and  on  which  the  defend- 
ant caused  the  plaintiff  to  be  arrested,  and  he  was  de- 
tained for  six  hours  and  compelled  to  find  bail.  It  then 
averred  that  such  proceedings  were  afterwards  had  in  the 
said  suit,  that,  on  the  10th  of  November,  judgment  of 
nonsuit  was  given,  &c.,  by  means  of  which  said  several 
premises  the  plaintiff  not  only  suffered  in  mind  and  body, 
but  was  injured  in  his  credit  and  circumstances^  and  pre^ 
vented  from  transacting  his  business,  &c.,  and  was  forced 
to  incur  expences  to  the  amount  of  250/.,  in  obtaining  his 
release,  and  procuring  bail,  and  defending  the  action. 
Plea— Not  guilty. 

On  the  part  of  the  plaintiff,  an  answer  which  had  been 
put  in  by  the  defendant  in  a  suit  in  Chancery,  was  ten- 
dered in  evidence. 


Campbell,  A.  G.,  for  the  defendant. — The  bill  must  be 
read  as  well  as  the  answer ;  it  is  like  parts  of  a  conver- 
sation. 


Wilde,  Serjr.,  for  the  plaintiff. — It  is  not  necessary:  it 
is  only  the  rigmarole  of  a  draftsman:  it  is  not  bottomed  on 
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facts.     It  is  not  like  a  conversation,   because  one  part         1838. 

takes  place  at  one  time  and  another  part  at  another.     If 

the  bill  is  to  be  read,  it  niust  be  for  the  supposed  facts 

stated  in  it.     But  they  are  not  facts;  they  are  not  sworn 

to ;  there  is  no  responsibility  for  them.    It  is  the  surmise 

of  counsel  only.     It  does  not  tell  the  real  case,  and  it  is 

not  readable  against  the  plaintiff. 

Campbellf  A.  6. — Suppose,  instead  of  an  avower  they 
proposed  to  read  an  examination  before  the  Commissioners 
of  Bankrupts,  must  they  not  read  the  questions  as  well  as 
the  answers  ?  It  is  quite  clear  that  both  must  be  read, 
that  the  whole  maybe  fully  and  fairly  before  the  jury. 
So  also,  in  the  case  of  a  short-hand  writer's  notes  of  the 
examination  of  a  witness  on  a  former  trial.  An  answer  in 
Chancery  is  an  answer  to  specific  questions  put  First  it 
tells  the  story,  and  then  divides  the  narrative  into  particu- 
lar questions. 

Wilde,  Serjt. — I  do  not  object  to  the  reading  of  the  in- 
terrogatory parts. 

Campbell,  A.  6. — ^The  defendant  is  to  give  a  true  an- 
swer to  the  whole  of  the  bill.  Formerly  it  was  not  divided 
into  questions,  but  was  only  a  statement  by  the  plaintiff, 
and  in  the  lump  the  defendant  was  called  upon  to  an- 
swer it. 

Wilde,  Serjt.,  was  referring  to  Starkie  on  Evidence, 
when 

TiNDAL,  C.  J.,  said — What  is  the  use  of  it,  when  I  must 
tell  the  jury  that  it  is  only  the  imagination  of  a  young  man 
sitting  in  his  chambers?  It  can  only  be  to  prejudice  the 
cause.  I  never  knew  it  done,  and  I  think  you,  in  all  your 
experience,  never  knew  it  done  before. 
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1838.  CcmpbeU,  A.  6.«— It  cannot  be  to  prejudice  the  canse. 

If  it  were  the  bill  of  the  defendant,  perhaps  it  might.  But 
it  is  a  bill  filed  by  a  third  person,  ^  Mr.  Jadis,  and  how 
can  your  Lordship  and  the  jury  know  what  the  answer 
is,  unless  you  know  the  statement  to  which  it  is  an  an- 
swer? 

TiNDAL,  C.  J. — ^No  doubt  the  questions  are  evidence 
— the  interrogatory  parts  of  the  bill. 

Campbell,  A.  6. — It  is  all  one  matter.  I  believe  the 
defendant's  answer  would  not  be  held  sufficient,  though 
be  answered  all  the  interrogatories,  if  he  omitted  to  an- 
swer all  the  parts  of  the  narrative.  There  was  a  case  of 
Harvey  v.  Waek  on  iim  Oxford  Circuit — 

TiNDAL,  C*  J.,  (interposing) — Mr.  Attorney,  I. think,  if 
you  insist  upon  it  upon  principle,  I  cannot  object  to  it, 
though  I  never  knew  it  done  before.  But  it  will  all  come 
to  nothing  in  the  end.  I  must  observe  upon  it  in  the  sum- 
ming up. 

The  bill  and  answer  were  both  read. 

WUde,  Seijt.,  Kelltf,  and  Chandlees,  for  the  plaintiff. 

Campbell,  A.  6.,  R.  V.  Richards,  and  Arnold,  for  the 
defendant 

[AttomioB^— CorAm,  an^  Ma^hao  ^  /oAmpn.] 
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Adjourned  Siiiings  in  London  after  Hilary  Term,  1838. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Hawkins  v.  Cooper. 

Feb.  16M. 

X  HE  declaration  stated  that  the  defendanti  on  the  S9th  in  ^  action  for 

of  April,  1837,  was  possessed  of  a  certain  cart  and  of  a  "^||*2o!ii*g 

certain  horse  then  drawing  the  same,  and  which  said  cart  •  public  high- 

,  ,  111  1  o       ^'^y*  ^J  driring 

and  horse  were  then  under  the  care  and  gOTernment  of  a  tgaintt  him  tnd 
senrant  of  his,  who  was  driving  them  along  a  certain  public  ^^^^^  ^e  jury 
and  common  highway,  which  said  highway  the  plaintiff  ^^\^  ^*' 
was  then  crossing,  and  passing  over  and  along,  and  that  ii^unr  wu 
the  defendant  by  his  said  servant  so  carelessly,  negligently,  the  negligence 
and  improperly  drove,  governed,  and  directed  the  said  «^d\o1htr' 
cart  and  horse,  that  by  and  through  the  negligence,  care-  ^^>  ^^^ 

o   o  they  can  find 

lessness,  and  improper  conduct  of  the  defendant  by  his  a  verdict  for 
said  servant,  the  said  cart  and  horse  ran  and  struck  with  anVif  they ' 
great  force   and  violence  upon,  against,  and  over  the  iWnkihatit 
plaintiff,  and  thereby  cast  and  threw  her  on  the  ground,  m  any  degree 
and  went  over  her,    and  greatly  cut,  lacerated,  hurt,  conduct  of  the 
bruised,  and  wounded  her,  &c    Plea,  Not  guilty.  S^'SJ  the 

The  plaintiff  was  a  widow,  and  about  five  in  the  after-  ^^^  >°  •a 

incautious  and 

noon  of  the  S9th  of  April,  1887,  was  crossing  the  West-  imprudent 

minster  Road  near  the  Marsh  Gate,  when  a  cart  and  murfind  their 

horse,  driven  by  a  lad  who  was  in  the  service  of  the  de-  ^^1*^*/^^***® 

fendant,  a  butcher,  residing  very  near,  ran  against  her, 

and  knocked  her  down,  and  very  seriously  injured  her. 

One  witness  for  the  plaintiff  stated  that  the  cart  was  on 

the  wrong  side  of  the  road,  and  going  at  the  rate  of  twelve 

miles  an  hour  at  the  time  of  the  injury;   and  it  was 

proved  that  the  horse  was  guided,  not  by  means  of  a  bit 

in  tiie  mouth,  but  by  an  iron  chain  across  the  outside  of 

the  nose,  which  operated  mstead  of  a  bit.    Another  of 

the  plaintiff's  witnesses,  a  person  named  Roffey,  said 
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1838.  that  there  was  an  omnibus  on  the  crown  of  the  road, 
swerving  so  that  the  defendant's  lad  must  have  taken  a 
very  great  sweep  to  have  passed  it  on  the  right  side  of 
the  road ;  that  the  omnibus  driver  was  very  nearly  over  the 
plaintiff^  and  he  shouted  to  her,  and  that  it  was  impossi- 
ble that  the  lad  could  have  seen  her  till  his  cart  was  close 
to  her.  The  witness  added  that  he  thought  her  crossing 
in  the  way  she  did  was  a  very  imprudent  and  very  in- 
cautious act. 

Andrews^  Serjt.^  addressed  the  jury  for  the  defendant, 
and  contended  that  the  injury  was  the  result  of  the  plain- 
tiff's imprudence  in  crossing  in  the  way  she  did,  and  that 
she  was  the  person  who  was  guilty  of  negligence,  and  not 
the  defendant's  servant. 

TiNDAL,  C.  J.,  after  stating  the  pleadings,  said — ^What 
you  will  have  to  determine  on  the  evidence  you  have 
heard  is,  whether  you  are  satisfied  that  the  injury  was 
occasioned  by  the  negligence  of  the  defendant's  servant 
in  driving  in  an  improper  manner  under  the  circumstances? 
But  if  you  are  of  opinion  that  it  was  not  occasioned  by 
such  negHgence,  but  can  be  attributable  in  any  degree  to 
the  incautious  conduct  of  the  plaintiff  herself  in  running 
across  the  road  at  a  time  when,  in  the  exercise  of  common 
caution  and  discretion,  she  ought  not  to  have  done  so, 
then  the  defendant  will  not  be  liable*  As  to  the  sugges- 
tion that  the  plaintiff  was  in  liquor,  that  seems  to  be  satis- 
factorily answered  by  the  evidence  of  the  surgeon.  [His 
Lordship  read  the  evidence  of  the  witness  Roffey,  and 
observed] — There  are  two  points  stated  against  the  de- 
fendant— 1st,  that  the  cart  was  not  on  that  side  which  is 
usually  and  practically  called  the  proper  side  of  the  road ; 
and  Sndly,  That  the  horse  bad  not  a  proper  bit  so  as  to 
enable  the  driver  to  manage  him.  On  the  one  side  it  is 
said  that  the  boy  ought  to  have  swerved  to  the  right,  and 
then  he  would  have  seen,  and  the  injury  would  not  have 
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happened.  On  the  other  side,  it  is  said  that  the  plaintiff  1838. 
had  no  right  to  cross  in  such  a  way  that  the  boy  in  the 
cart  was  not  able  to  see  her  till  she  had  got  close  to  his 
horse.  You  will  take  the  case  into  your  consideration, 
and  determine  for  yourselves  whether  the  injury  was  at- 
tributable to  the  negligence,  carelessness,  and  improper 
mode  of  driving  of  the  defendant's  servant  ?  If  you  think 
it  was  attributable  to  that,  and  to  that  alone,  you  will  find 
your  verdict  for  the  plaintiff,  and  give  such  damages  as 
you  think  proper  under  the  circumstances.  But  if  you 
think  it  was  occasioned  in  any  degree  by  the  improper 
conduct  of  the  plaintiff  herself  in  crossing  in  so  incautious 
and  improper  a  manner,  in  such  case  the  defendant  will 
be  entitled  to  your  verdict. 

Verdict  for  the  defendant. 
WUde,  Serjt.^  and  R.  V.  Richards,  for  the  plaintiff. 
Andrews,  Serjt.,  and  Clarison,  for  the  defendant. 
[Attomies — T,  D.  Taylor,  and  Hammond.'] 

See  the  cases  of  Lack  v.  Seward,      Luxford  v.  Large,  Vol.  5,  p.  421 ; 
Vol.  4  of  these  Reports,  p.  106;      and  Woolfi,  Beard,  ante,  p.  373. 


Lanphier  and  Wife  v.  Phipos. 

X  HE  declaration  stated  in  substance,  that  the  female  Every  person 
plaintiff  had  received  an  injury  in  her  right  hand  and  TL'LrneTpro.*'' 
wrist,  and  that  the  defendant  was  employed  by  the  male  fusion  under- 

*      ^  "  takes  to  bring 

plaintiff  to  attend  her,  as  a  surgeon  and  apothecary,  and  to  the  exercise 

of  it  a  reason- 
able degree  of 
care  and  fkill:  he  does  not,  if  he  is  an  attorney,  undertake  at  all  events  to  gain  the  cause;  nor 
docs  a  surgeon  undertake  that  lie  will  perform  a  cure;  nor  does  the  latter  undertake  to  use  the 
highest  possible  degree  of  skill,  as  there  may  be  persons  of  higher  education  and  greater  advan- 
Uges  than  himself;  but  he  undertakes  to  bring  a  fair,  reasonable,  and  competent  degree  of  skill; 
and  in  an  action  against  him  by  a  patient,  the  question  for  the  jury  is,  whether  the  injury  com- 
plained of  must  be  referred  to  the  want  of  a  proper  degree  of  skill  and  care  in  the  defendant,  or  not. 

VOL.  VIII.  II  N.  P. 


PlUPOS. 
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1838.         that  he  conducted  himself  in  so  careless,  negligent,  and 
^^""^      unskilful  a  manner^  that  her  hand  became  withered,  and 

Ij  ANTPTtlfiR. 

0.  was  likely  to  become  wholly  useless,  &c.     The  defendant 

pleaded  not  guilty. 

Wilde ^  Serjt.  for  the  plaintiff. — Whatever  the  skill  and 
care  of  the  defendant  may  have  been  in  other  cases,  in 
this,  there  was  not  that  attention  paid  to  the  reduction  of 
the  inflammation,  which  there  ought  to  have  been,  and  in 
consequence,  the  injury  has  resulted.  A  man,  if  he  holds 
himself  out  to  the  public  as  a  surgeon,  whether  he  belongs 
to  the  College  of  Surgeons  or  not,  is  bound  to  possess 
reasonable  care  and  skill;  and,  if  he  has  them  not,  be, 
like  all  other  persons  who  undertake  to  act  for  reward, 
must  make  proper  compensation  for  any  injury  which  is 
the  result  of  his  want  of  either. 

On  the  part  of  the  plaintiffs,  a  lady  named  Jones  was 
called  as  a  witness,  and  stated  that,  in  the  month  of  Sep- 
tember, 1835,  she  and  her  little  girl  were  walking  in  a 
field  with  Mrs.  Lanphier,  when  they  met  a  cow,  at  which 
Mrs.  L.  was  alarmed,  and  gave  a  sudden  turn  and  tripped, 
and  fell  on  the  wrist  of  her  right  hand,  and  the  witness 
and  the  little  girl  fell  upon  her — that  as  soon  as  Mrs.  L. 
got  home,  the  defendant  was  sent  for,  and  came  in  about 
a  quarter  of  an  hour;  the  witness  told  him  she  thought 
that  the  wrist  was  injured,  and  he  said,  he  thought  that 
the  small  bone  of  the  arm  was  broken.  He  took  hold  of 
her  hand,  and  was  still  of  opinion  that  the  injury  was 
not  in  the  wrist  but  in  the  arm,  and  put  splints  on, 
and  bound  it  from  below  the  elbow  to  the  wrist,  leaving 
the  hand  hanging  down.  Before  he  came,  the  arm  was 
put  into  warm  water,  but  still  it  swelled  and  puffed  up  a 
good  deal ;  the  swelling  gradually  increased,  and  vinegar 
was  applied  by  the  defendant's  direction,  and  he  expressed 
his  opinion  that  it  was  doing  very  well.  The  witness  drew 
his  attention  to  the  increase  of  swelling  and  inflammation, 
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and  he  removed  the  splints  and  examined  the  arm^  and  igag. 
then^  and  whenever  she  spoke  to  him  on  the  subject,  he 
was  of  opinion  that  it  was  going  on  very  well ;  the  splints 
were  kept  on  for  about  seven  weeks.  The  inflammation 
spread  to  the  shoulder,  and  the  husband  was  alarmed 
and  complained,  and  the  defendant  then  sent  some  kind 
of  oil  to  bathe  it*  The  witness  then  told  him,  that  if 
it  was  hers  she  should  not  be  satisfied  with  the  way 
in  which  it  was  going  on;  but  he  still  said,  he  thought 
it  was  going  on  very  well.  When  the  defendant  had 
attended  about  seven  weeks,  another  surgeon,  named  Yan- 
denburgb,  was  called  in,  and  the  defendant  left.  Mr. 
V.  sent  some  lotion,  which  in  a  few  days  reduced  the 
swelling  and  inflammation ;  he  also  put  on  longer  splints, 
which  supported  the  hand,  but,  notwithstanding,  Mrs.  L. 
had  so  far  lost  the  use  of  her  hand  that  she  could  not 
use  a  knife  or  fork,  or  dress  or  undress  herself  with  it. 
It  appeared  that  Mr.  Vandenburgh  had  since  died,  but 
his  son  was  called  as  a  witness,  and  stated,  that  his  father 
attended  Mrs.  L.  from  the  ISth  of  November  to  the  2Znd 
of  December,  1835,  and  again  for  a  short  time  about  the 
beginning  of  January,  18S6.  He  confirmed  the  statement 
of  the  first  witness  as  to  the  effect  produced  by  his 
father^s  applications,  and  added,  that  in  his  judgment  the 
stiffening  of  the  hand  proceeded  from  the  splints  not  hav- 
ing been  properly  placed ;  that  he  examined  the  arm  as 
soon  as  the  inflammation  had  subsided,  and  found  that 
there  was  a  fracture  of  the  small  bone  of  the  arm,  and  a 
partial  dislocation  of  the  third  bone  of  the  palm  of  the 
hand. 

Mr.  Callaway,  of  Guy's,  and  Mr.  Tyrrell,  of  St.  Tho- 
mas's Hospitals,  were  also  called  on  the  part  of  the  plain- 
tiffs, and  both  expressed  their  opinion  that  the  defendant's 
treatment  of  the  case  was  injudicious,  particularly  in  suf- 
fering the  hand  to  hang  down,  and  in  not  making  sufficient 
efforts,  by  lotions  and  other  means,  to  reduce  and  keep 
down  the  inflammation. 

I  i2 
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1838.  Kelly,   for  the  defendant. — The  action  should   have' 

been  brought  sooner,  while  the  circumstances  were  fresh 
in  the  memory  of  the  witnesses,  and  while  Mr.  Vanden- 
burgh  was  alive.  If  the  case  were  to  rest  as  it  is,  on  the 
evidence  pf  Mrs.  Jones,  you  might  have  some  suspicion 
that  the  most  judicious  course  was  not  adopted  in  all  re- 
spects, yet  where  there  is  a  doubt,  yoti  will  give  the  benefit 
of  that  doubt  to  a  party  against  whom  a  complaint  is  made 
under  such  circumstances.  The  plaintiffs'  witness  who 
speaks  of  the  accident,  not  only  must  speak,  from  imper- 
fect recollection  of  the  facts,  but  is  also  ignorant  of  me- 
dical matters,  and  cannot  tell  all  the  treatment  adopted ; 
the  defendant  was  the  only  person  who  could  judge  pro- 
perly of  the  degree  of  inflammation  present,  and  the  re- 
medies required,  and  he  ought  not  to  be  judged  by  the 
evidence  of  medical  men  who  have  only  heard  of  the  mat- 
ter two  years  after  the  accident. 

On  the  part  of  the  defendant,  Mr.  Luke,  of  the  Lon- 
don Hospital  (who,  together  with  Mr.  Vandenburgh,  ex- 
amined the  injury  in  June,  1837,  under  a  judge's  order), 
was  examined  as  a  witness,  and  gave  it  as  his  opinion  that 
there  had  not  been  any  mismanagement  on  the  part  of 
the  defendant,  and  added  that  Mr.  Vandenburgh  was  of 
the  same  opinion,  and  told  Mr.  Lanphicr  so  immediately 
after  that  examination. 

Three  other  surgeons,  after  hearing  Mr.  Luke's  evi- 
dence of  what  he  discovered  and  ascertained  on  the  exa- 
mination, expressed  it  as  their  opinion  that  the  defendant 
was  not  at  all  to  blatr.e. 

Wilde^  Serjt.,  in  reply. — Only  ordinary  means  were 
used  by  the  defendant;  there  was  no  change  of  remedy; 
nothing  was  done  by  him  to  reduce  the  inflammation  and 
give  ease  to  the  patient,  which  ease  she  obtained  in  a  few 
duys  after  she  was  attended  by  another  medical  man.  The 
defendant  does  not  shew,  as  he  might  have  done  by  his 
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booksi  what  applications  he  sent  for  the  purpose  of  1838. 
reducing  the  inflammation.  The  delay  in  bringing  the 
action  was  only  to  see  if  the  cure  could  be  effected. 
When  a  judge  gives  leave  for  a  surgeon  to  attend  and 
examine  a  wound^  it  is  not  intended  that  questions  should 
be  asked,  and  that  the  cause  should  be  tried  in  the 
patient's  parlour.  Mr.  Luke,  however,  did  ask  questions, 
but  not  so  as  to  obtain  such  information  as  would  enable 
him  to  say  whether  there  was  negligence  and  want  of 
skill.  He  says  that  the  arm  was  in  a  straight  position ;  but 
how  was  the  hand  ?  why,  hanging  down,  as  the  plaintiffs* 
witness  said.  No  question  was  asked  so  as  to  elicit  those 
facts  on  which  the  opinion  of  the  defendant's  witnesses 
is  formed  to-day. 

Tim  DAL,  C.  J.,  in  summing  up,  after  stating  the  plead- 
ings, said — What  you  will  have  to  say  is  this,  whether 
you  are  satisfied  that  the  injury  sustained  is  attributable 
to  the  want  of  a  reasonable  and  proper  degree  of  care  and 
skill  in  the  defendant's  treatment.  Every  person  who 
enters  into  a  learned  profession  undertakes  to  bring  to 
the  exercise  of  it  a  reasonable  degree  of  care  and  skill. 
He  does  not  undertake,  if  he  is  an  attorney,  that  at  all 
events  you  shall  gain  your  case,  nor  does  a  surgeon  under- 
take that  he  will  perform  a  cure  ;  nor  does  he  undertake 
to  use  the  highest  possible  degree  of  skill.  There  may 
be  persons  who  have  higher  education  and  greater  advan- 
tages than  he  has,  but  he  undertakes  to  bring  a  fair,  rea- 
sonable, and  competent  degree  of  skill,  and  you  will  say 
whether,  in  this  case,  the  injury  was  occasioned  by  the 
want  of  such  skill  in  the  defendant.  The  question  is, 
whether  this  injury  must  be  referred  to  the  want  of  a  pro- 
per degree  of  skill  and  care  in  the  defendant  or  not.  The 
action  is  not  brought  for  any  injury  sustained  by  the  hus- 
band, but  it  is  brought  by  the  wife  for  the  injury  which 
she  has  sustained  by  the  loss  of  the  use  of  her  hand.  The 
husband  must  be  joined  in  the  action,  but  the  damages 
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are  to  be  given  for  the  injury  sustained  by  her.  His 
Lordship  then  read  and  commented  on  the  evidence,  and 
then  left  the  case  to  the  jury,  who  found  a  verdict  for  the 
plaintiff. 

Damages,  100/. 

Wilde,  Serjt.y  and  Ryland,  for  the  plaintiffs. 

Kelly y  and  W.  H.  Watson,  for  the  defendant. 

[AttornicB— Cx.  Pritchard,  and  T.Ware.'] 

See  the  cases  of  Eaneke  v.  Hooper,  ante,  Vol.  7>  p-  81>  and  Shikoek 
▼.  Potman,  id.  289. 


Feb.  19M. 

In  an  action 
on  a  charter- 
party,  a  person 
who  is  a  part- 
ner with  the 
plaintiffs  in  the 
ship,  though 
not  one  of  tlie 
registered 
owners,  is  not 
a  competent 
witness  for  the 
plaintiffs,  unless 
cross  releases 
are  executed 
between  him 
and  them. 


Jackson  and  Another  v.  Galloway. 

X  HE  first  count  in  the  declaration  was  on  a  charter- 
party  on  the  ship  City  of  Rochester,  to  load  at  Cardiff, 
and  to  proceed  from  thence  to  Alexandria  with  a  cargo  of 
iron  and  coals.  There  were  several  other  counts.  The 
defendant  pleaded  the  general  issue,  and  several  special 
pleas  traversing  different  portions  of  the  declaration. 

A  question  arose  in  the  course  of  the  defendant's  case, 
as  to  whether  some  pencil  memorandums  on  the  charter- 
party  were  or  were  not  in  the  handwriting  of  Mr.  George 
Jackson,  one  of  the  ship-brokers  who  made  the  contract 
for  the  owners. — To  give  evidence  on  this  question,  Wilde, 
Serjt,  for  the  plaintiffs,  in  reply  called  Mr.  George  Jack- 
son himself,  who,  on  being  questioned  on  the  part  of  the 
defendant,  said,  ''  I  am  a  partner  in  this  ship  with  my  fa- 
ther and  brother.*' 

Upon  thisj  a  release  from  the  plaintiffs  to  the  witness 
was  put  in. 

Tal/ourd,  Serjt.,  for  the  defendant. — You  can't  make  a 
partner  a  witness  by  a  release. 
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fVilde,  Serjt.|  for  the  plaintiffs. — He  is  not  one  of  the 
registered  owners,  and  has  no  legal  interest  in  the  ship ; 
and  I  propose  that  there  should  be  mutual  releases ;  on  the 
one  side,  of  all  future  contributions,  and  on  the  other^  of 
all  other  future  profit. 

Talfourdf  Serjt. — It  is  similar  to  the  case  of  the  joint 
stock  company,  decided  by  your  Lordship  at  the  Middle- 
sex Sittings. 

TiNDAL,  C.  J. — Were  there  cross  releases  there  ?  I  am 
not  aware  that  there  were. — You  see  it  is  a  bare  possibi- 
lity of  profit.  I  think  it  will  do ;  but  I  will  take  a  note  of 
the  objection.  My  brother  Wilde  will  consider  whether 
it  is  worth  his  while  to  insist  on  giving  the  evidence. 

Wilde,  Serjt. — I  should  not  like,  on  a  question  of  hand- 
writing, to  have  the  gentleman  in  court  and  not  to  call 
him.  The  cross  release  is  not  necessary.  The  only  claim 
could  be  made  against  him  by  means  of  this  verdict,  and 
your  Lordship  has  power  to  indorse  his  name  on  the  re- 
cord, which  would  prevent  the  verdict  from  being  evidence 
against  him. 

TiNDAL,  C.  J. — Your  application  to  me  is  to  have  his 
name  put  on  the  record? 

Talfourd,  Serjt.^ — This  is  not  a  case  to  which  the  statute 
applies ;  it  is  the  case  of  a  partner. 

Wilde,  Serjt. — I  apprehend  the  statute  is  generally  ap- 
plicable when  the  party  is  to  be  affected  by  means  of  the 
verdict;  and  in  this  case  it  is  only  for  the  costs  of  this 
action  that  any  liabiHty  to  contribution  can  arise,  and  that 
can  only  be  obtained  by  giving  this  verdict  in  evidence. 

TiNDAL,  C.  J. — I  fancy  what  was  particularly  aimed  at 
was  the  case  of  master  and  servant.    The  case  of  a  partner 
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stands  a  little  different.  He  is  interested  in  the  subject- 
matter  of  the  action.  They  cannot  bring  an  action ;  it 
would  only  be  a  suit  in  equity;  and  I  think  if  the  cross 
release  is  not  produced,  I  cannot  receive  the  evidence  of 
the  witness. 

Wilde,  Serjt.^  did  not  produce  the  cross  release,  but 
withdrew  the  witness. 

The  case  proceeded,  and  terminated  in  a 

Verdict  for  the  plaintiffs,  damages,  170/, 

Wilde,  Serjt.j  and  Walton,  for  the  plaintiffs. 

Talfourd,  Serjt.,  and  R.V.  Richards,  for  the  defendant. 
[Attornies— 0/toerfon  ^  Co»,  and  Van  SandauJ] 


Feh.  20^//. 


Cholmondeley,  Executrix  of  Richard  Heber,  Esq., 
deceased,  v.  Payne  and  Another. 

X  HE  first  count  of  the  declaration  stated,  that  before 
the  making  of  the  promise,  &c.,  to  wit,  on  the  14th  of 


Where  book- 
sellers under- 
took to  manage 
the  sale  of  a 

library,  to  prepare  and  be  at  the  expense  of  printing  catalogues  and  advertising  the  sales,  and 
settling  with  the  auctioneers,  for  a  commission  of  12^  per  cent.,  to  include  every  expense  except 
king's  duty  and  the  removal  of  books  from  the  country ;  and  also  engaged  "  to  be  responsible, 
together  with  the  auctioneers,  for  the  proceeds  of  the  sales;"  it  was  heldf  1st,  that  the  employ- 
ment of  certain  auctioneers  to  sell  some  of  the  books,  at  the  particular  desire  of  the  owner  of  the 
library,  did  not  release  the  booksellers  from  their  responsibility,  in  conjunction  with  those  auction- 
eers; and  2ndly,  that  the  booksellers  were  not  released  from  such  responsibility  by  the  circum- 
stance of  the  attorney  of  the  owner  of  the  library  taking  the  promissory  notes  of  those  auctioneers, 
instead  of  requiring  certain  bills  of  the  purchasers,  which  they  ought  lo  have  given,  unless  he  tied 
up  his  hands  from  proceeding  against  the  auctioneers  until  those  notes  became  due,  without  first 
obtaining  the  consent  of  the  booksellers  wlvo  were  to  be  responsible,  together  with  them. 

A  plaintiflT,  in  the  first  count  of  his  declaration,  claims  two  sums  of  ],000A  each:  the  defendant 
pleads,  that  on  divers  days  and  times  his  (the  defendant's)  agenti  paid  to  the  plaintiff,  and  the 
plai  mi  AT  accepted  from  them,  divers  monies,  to  wit,  to  the  amount  of  2,000iL,  in  full  satisfaction 
and  discharge  of  the  said  two  sums  of  1,0004  each,  and  of  all  damages  sustained  by  the  plaintiff 
by  reason  of  the  non-payment  thereof.  The  plaintiff  newly  assigns  that  he  commenced  the  action 
and  declared  therein,  as  in  the  said  first  count  mentioned,  not  for  the  non-performance  by  the 
defendant  of  his  promise  as  to  the  monies  in  that  plea  mentioned  to  have  been  paid,  but  for  the 
non-performance  by  him  of  his  promise  as  to  other  monies,  that  is  to  say,  the  monies  in  the  said 
first  count  mentioned,  &c.  To  this  new  assignment  the  defendant  pleads  payment,  in  the  lame 
form  as  he  had  pleaded  it  to  the  first  count  of  the  declaration.  On  this  issue  is  joined:'— 5(fm&Jr, 
that  the  new  assignment  is  sufficient  to  entitle  the  plaintiff  to  a  verdict* 
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January^  1834,  the  defendants  then  being  persons  who        1838. 
undertook  the  management  of  sales  of  books  for  certain 
commission  in  that  behalf^  offered  and  proposed  to  the 
plaintiff,  as  such  executrix  as  aforesaid,  to  undertake  for 
her  the  management  of  the  sale  of  a  certain  library  of 
books  of  the  plaintiff,  as  such  executrix  as  aforesaid,  upon 
certain  terms,  (that  is  to  say),  the  defendants  to  prepare 
the  catalogues  of  the  collections  at  Pimlico,  in  York-street, 
and  Hodnet,  the  books  from  Oxford^  such  as  might  be 
imported  from  abroad,  &c.,  in  three  or  more  alphabetical 
catalogues,  as  might  be  judged  advisable ;  to  be  at  the 
expense  of  printing  the   catalogues,  of  advertising  the 
sales,  and  settlement  with  the  auctioneers  who  might  be 
employed,   for  a  commission   of  twelve   and  a  half  per 
cent;  that  charge  to  include  every  expense  with  the 
exception  of  the  king's  duty^   and  the  expense  of  the 
removal  of  books  from  the  country  and  from  abroad ;  and 
that  the  said  defendants  should  and  would  be  responsible , 
together  with  the  auctioneers  to  be  employed  as  aforesaid, 
to  the  plaintiff,  for  the  proceeds  of  the  sales ;  the  defend- 
ants to  have  the  power  of  giving  credit  to  the  booksellers 
to  a  certain  extent,  to  wit,  to  the  extent  of  three  or  four 
months  from  the  end  of  each  sale,  and  that  some  little 
time  should  be  allowed  to  the  defendants  beyond  that 
period,  in  case  of  diflSculties.    It  then  stated,  that  the 
plaintiff,  as  such  executrix  as  aforesaid,  accepted  and 
agreed  to   the   said  proposals,   and  then  engaged  and 
employed  the  defendants  for  the  purpose  and  upon  the 
terms  in  said  proposals  mentioned.     And  thereupon,  in 
consideration  that  the  plaintiff,  as  such  executrix  as  afore- 
said, at  the  request  of  the  defendants,  had  then  promised 
the  defendants  to  perform  and  fulfil  all  things  in  the  said 
proposals  contained  on  her  part  to  be  performed  and  fuU 
filled  ;  the  defendants  then  promised  the  plaintiff,  as  such 
executrix  as  aforesaid,  to  perform  and  fulfil  all  things  in 
the  said  proposals  contained,  on  their  part  and  behalf  to 
be  performed  and  fulfilled^  and  to  be  responsible  to  the 
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plaintiffi  ae  such  executrixi  for4he  proceeds  of  the  sales  as 
aforesaid ;  and  the  defendants  then  and  there  undertook 
the  said  business  and  employment  as  aforesaid ;  and  aflter- 
wards,  to  wit,  on  the  1st  day  of  April,  in  the  year  of  our 
Lord  18S6,  employed  one  Samuel  Sotheby  and  one  Samuel 
Leigh  Sotheby,  then  exercising  and  carrying  on  the  trade 
or  business  of  auctioneers,  as  their  (the  defendants')  agents, 
to  sell  certain  portions  of  the  said  library  of  books,  of  great 
value,  to  wit,  of  the  value  of  2,000/.  It  also  stated,  that 
the  said  Samuel  Sotheby  and  Samuel  Leigh  Sotheby 
did,  as  such  agents  of  the  defendants,  and  as  being  so 
employed  by  them  as  aforesaid,  on  the  1st  of  April, 
1836,  sell  and  dispose  of  one  of  the  said  portions  of  the 
said  library  of  books  for  a  large  sum  of  money,  to  wit,  the 
sum  of  1 ,000/.,  which  they,  the  said  Samuel  Sotheby  and 
Samuel  Leigh  Sotheby  thereupon  then  received.  It  fur- 
ther stated,  that  the  said  Samuel  Sotheby  and  Samuel 
Leigh  Sotheby,  did,  on  the  1st  day  of  June>  1836,  aa 
such  agents  of  the  said  defendants  as  aforesaid,  sell  and 
dispose  of  another  portion  of  the  said  library  of  books  for 
another  large  sum  of  money,  to  wit,  the  sum  of  1,000A, 
which  the  said  Samuel  Sotheby  and  Samuel  Leigh  So- 
theby thereupon  then  received ;  and  although  the  plain* 
tiff,  executrix  as  aforesaid,  had  in  all  things  performed  her 
said  promise  as  aforesaid,  and  although  the  said  periods  of 
credit,  and  the  time  in  the  said  proposals  mentioned,  as 
to  the  said  two  several  sales  last  aforesaid,  had  long  since 
elapsed  (of  all  which  the  defendants  had  notice),  yet  they, 
not  regarding  their  said  promises,  had  not  paid,  or  caused 
or  procured  to  be  paid,  the  said  several  sums  of  money 
(being  the  amount  of  the  said  two  sales),  or  any  part 
thereof,  to  the  plaintiff  as  executrix  as  aforesaid,  although 
they  afterwards  had  notice  of  the  premises,  and  were  re- 
quested by  the  plaintiff,  as  executrix  as  aforesaid,  so 
to  do,  and  that  the  said  several  sums  of  money  still 
remained  due  and  owing,  and  unpaid  to  the  plaintiff 
aa  executrix  as  aforesaid,  and  the  defendants  had  re- 
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fased  to  pay  or  be  responsible  to  the  plaintiff  as  execu«> 
trix  as  aforesaid  for  the  same,  according  to  their  promise 
and  agreement  as  aforesaid;  nor  bad  the  said  Samuel 
Sotheby  and  Samael  Leigh  Sotheby,  or  either  of  them, 
paid  the  said  two  sums  of  money  to  the  plaintiff  executrix 
as  aforesaid.  The  second  count  was  for  money  had  and 
received ;  and  the  third  was  on  an  account  stated. 

The  defendants  pleaded,  first,  non  assumpsit;   and, 
secondly,  to  the  first  count,  that  they  did  not  employ 
Messrs.  Sotheby  as  their  agents  to  sell  the  said  portions  of 
the  said  Ubrary  or  either  of  them,  nor  did  they  sell  them 
or  either  of  them  as  their  agents.     The  third  plea  stated, 
with  reference  to  the  first  of  the  two  portions  of  the 
library  mentioned  in  the  first  count,  that  after  the  pro- 
mises, but  before  the  sale,  to  wit,  on  the  1st  of  March, 
1836,  they,  the  defendants,  at  the  special  instance  and 
requeeif  and  by  the  Erection  of  the  plaintiffs  employed 
Messrs.  Sotheby  to  sell,  and  it  was  agreed  between  the 
plaintiff  and  defendants,  that  the  plaintiff,  and  not  the 
defendants,  should  settle  with  Messrs.  Sotheby  for  the 
proceeds  of  the  sale  by  their  paying  over  to  her,  and  not 
to  the  defendants,  the  proceeds,  according  to  the  usual 
terms  of  their  (Messrs.  Sothebys')   business ;  and  that, 
according  to  those  terms,  the  plaintiff  ought,  at  a  reason* 
able  time  after  the  sale,  to  have  settled  with   Messrs. 
Sotheby,  by  receiving  from  them  the  proceeds  in  cash,  or, 
as  to  the  books  sold  to  London  booksellers,  in  such  bills 
or  notes  as  should  have  been  paid  to  them  by  such  book- 
sellers.    The  plea  then  went  on  to  aver  payment  to  the 
plaintiff  by  Messrs.  Sotheby  of  the  proceeds  of  the  sale 
of  the  first  portion  of  books  except  as  to  834/.  9s.  8d.,  as 
to  which  it  stated  that  the  plaintiff  did  not,  at  the  expira- 
tion of  a  reasonable  time,  settle  with  Messrs.  Sotheby ; 
but,  on  the  contrary,  wrongfully,  unjustly,  and  without 
the  consent  and  in  fraud  of  the  defendants,  agreed  with 
Messrs.  Sotheby  to  take  from  them  two  promissory  notes 
for  the  amount,  and  did  take  them,  and  did,  without  the 
consent  or  knowledge  of  the  defendants,  forbear  and  give 


1688. 

Cbolmonds- 

LET 
V. 

Patns. 


486 


CASES  AT  NISI  PRIUS, 


1838. 


day  of  payment  to  Messrs.  Sotheby,  by  means  of  wbich 
tbe  defendants  were  injured  and  prevented  from  compel- 
ling payment  by  them,  or  getting  security  from  them,  and 
were,  in  consequence,  discharged  from  their  responsibility 
to  the  plaintiff.  The  fourth  plea  was  similar  to  the  third, 
except  that  it  was  applicable  to  the  second  portion  of  books 
mentioned  in  the  first  count,  and  averred  that  Messrs. 
Sothebys*  notes  were  taken  for  a  sum  of  856/.  4^.  5d., 
and  time  given  to  them  for  that  amount  without  the  know* 
ledge  or  consent  of  the  defendants.  i 

The  fifth  plea  was  to  this  effect,  that  after  the  sale  of 
eight  portions  of  the  library,  but  before  the  sale  of  the 
two  portions  previously  mentioned,  it  was  agreed  that 
the  contract  should  be  altered,  and  that  the  auctioneers 
to  be  employed  for  the  sale  of  those  two  portions  should 
not  be  appointed  by  the  defendants,  but  selected  by  the 
plaintiff,  and  that  the  defendants  should  not  be  responsible, 
together  with  the  auctioneers  or  otherwise,  for  any  of  the 
proceeds  of  the  two  portions,  %c.  It  then  averred  that 
the  plaintiff  selected  and  nominated  Messrs.  Sotheby  as 
auctioneers  to  be  employed  by  the  defendants  to  sell  those 
two  portions,  and  that  the  defendants  did  accordingly,  at 
the  special  instance,  and  by  the  direction  of  the  plaintiff, 
but  not  further  or  otherwise,  employ  them  for  that  purpose. 
The  sixth  plea  stated,  as  to  the  nonpayment  to  the  plaintiff, 
of  the  said  two  sums  of  1,000/.  each  in  the  first  count 
mentioned,  that  on  divers  days  and  times  after  the  sales  in 
that  count  mentioned,  Messrs.  Sotheby,  so  being  such 
agents  as  in  the  said  count  mentioned,  paid  to  the  plaintiff, 
and  the  plaintiff  then  accepted  and  received  from  them 
divers  monies,  to  wit,  to  the  amount  of2flOOL  in  full  satis- 
faction and  discharge  of  the  said  two  sums  of  1 ,000^  each, 
and  of  all  damages  sustained  by  the  plaintiff  by  reason  of 
the  non-payment  thereof. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas, 
and  replied  de  injuria  to  the  third,  fourth,  and  fifth.  As 
to  the  sixth  and  last  plea,  there  was  a  new  assignment,  in 
which  the  plaintiff  stated  that  she  commenced  the  action^ 
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and  declared  therein  as  in  the  said  first  count  mentionedj  1838. 
not  for  the  non-performance  by  the  defendants  of  their 
promise  as  to  the  monies  in  that  plea  mentioned  to  have 
been  paid  to  her,  but ^br  the  non-performance  by  them  of 
their  promise  as  to  other  monies^  that  is  to  say,  the  monies 
in  the  said  first  count  mentioned,  being  the  proceeds  of 
the  sale  of  the  two  portions  of  the  library  of  books  men- 
tioned in  the  said  first  count  (being  the  ninth  and  tenth 
portions  of  the  said  library  in  manner  and  form,  &c.  &c.) 

In  their  rejoinder  the  defendants  joined  issue  on  those 
pleas,  viz.  the  third,  fourth,  and  fifth,  on  which  the  plaintiff 
had  concluded  to  the  country ;  and  as  to  the  new  assign- 
ment, the  defendants  pleaded  as  follows: — ''And  as  to 
the  breach  of  promise  above  newly  assigned,  and  as  to  the 
non-payment  to  the  plaintiff  of  the  said  two  sums  of  1,000^ 
each,  being  the  proceeds  of  the  sale  of  the  ninth  and  tenth 
portions  of  the  library  of  books  mentioned  in  the  said  first 
count  as  in  the  said  new  assignment  as  above  alleged,  the 
defendants  say  that  on  divers  days  and  times  after  the  said 
sales  of  the  said  two  last-mentioned  portions  of  the  said 
library  of  books,  and  before  the  commencement  of  this 
suit,  the  said  Samuel  Sotheby  and  Samuel  Leigh  Sotheby, 
so  being  such  agents  as  in  the  said  first  count  is  mentioned, 
paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  and 
received  from  them  divers  monies,  to  wit,  to  the  amount 
of  2|000/.  in  full  satisfaction  and  discliarge  of  the  said  two 
sums  of  1,000/.  each  in  the  said  first  count,  and  in  the  said 
new  assignment  mentioned,  and  being  the  proceeds  of  the 
sales  of  the  said  ninth  and  tenth  portions  of  the  said 
library  of  books,  and  of  all  damages  by  the  plaintiff  sus* 
tained  by  reason  of  the  non-payment  thereof. 

The  plaintiff  in  her  surrejoinder  traversed  the  facts 
mentioned  in  the  plea  to  the  new  assignment,  and  upon 
this  the  defendants  joined  issue. 

Wilde^  Serjt.,  for  the  plaintiff. — The  question  is,  whe- 
ther or  not  the  defendants  arc  responsible  for  a  sum  of 
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1 ,690/.  I3s.  8d.,  on  behalf  of  Messrs.  Sotheby.  The  action 
is  in  substance,  an  action  for  money  had  and  received, 
Messrs.  Sotheby  being  in  fact  the  agents  of  the  defendants. 
Mrs.  Cholmondeley  requested  them  to  employ  Messrs. 
Sotheby  to  sell  a  part.  They  did  so,  and  made  the  same 
arrangements  with  them  as  with  all  the  others  they  em- 
ployed. The  commission  of  1S|  per  cent,  was  to  make 
them  absolutely  responsible  for  the  whole  proceeds  of  the 
sale.  Mrs.  Cholmondeley  did  no  more  than  express  a 
wish  that  Messrs.  Sotheby  should  sell  a  part,  and  this  is 
an  answer  to  the  plea,  which  states  that  she  employed 
them.  The  only  alteration  that  took  place  in  the  arrange- 
ments was,  that  the  auctioneers  settled  with  the  plaintiff's 
attorney,  instead  of  the  defendants  doing  so.  But  in  case 
of  any  irregularity,  application  was  made  to  the  defend- 
ants. The  defendants  indorsed  Messrs.  Sothebys'  own 
notes,  and  also  the  trade  notes,  thereby  marking  their 
responsibility  in  the  most  decisive  manner.  On  the  4th 
of  October,  1836,  one  of  the  defendants  wrote  to  the 
plaintiff's  attorney,  stating  that  they  had  accepted  the 
booksellers'  bills  for  part  9,  but  had  not  indorsed  Messrs. 
Sothebys'  own  bills  for  417/.  4;.  lOd.  each,  because  they 
ought  to  have  sent  other  bills  which  they  had  received  for 
that  amount  from  booksellers  who  bad  purchased  at  the 
sale;  this  was  as  to  portion  9,  and  on  the  11th  of  October, 
the  account  of  portion  1 0  was  sent  by  Messrs.  Sotheby, 
with  a  declaration  that  they  were  insolvent,  and  two 
sums,  of  about  800/.  each,  on  each  of  the  two  portions 
have  not  been  paid  over.  The  default  of  the  Messrs. 
Sotheby  is  the  default  of  the  defendants.  They  were 
never  released,  and  there  is  no  pretence  for  saying,  that 
there  was  any  alteration  in  the  agreement,  such  as  the 
defendants  contend  for.  It  is  clearly  shewn  by  the  letters 
of  the  defendants,  that  the  same  superintendence  and 
management  took  place,  with  respect  to  parts  9  and  10, 
-as  with  respect  to  all  the  other  portions  of  the  library. 
The  original  agreement  was  as  follows : — 
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«<  Pall  Mall,  14th  of  January,  I88i.  1838. 

"Messrs.  Payne  and  Foss  propose  to  undertake  the 
management  of  the  sale  of  the  library  of  the  late  Richard 
Heber,  Esq.,  upon  the  following  terms.  To  prepare  the 
catalogues  of  the  collections  at  Pimlico,  in  York  Street, 
and  Hodnet,  the  books  from  Oxford,  such  as  may  be 
imported  from  abroad,  &c.,  in  three  or  more  alphabetical 
catalogues,  as  may  be  judged  advisable^-to  be  at  the 
expense  of  printing  the  catalogues,  of  advertising  the 
sale;|5,  and  settlement  with  the  auctioneers  who  may  be 
employed,  for  a  commission  of  1^^  per  cent.  This  charge 
to  include  every  expense,  with  the  exception  of  the  king's 
duty,  and  the  removal  of  books  from  the  country  and  from 
abroad.  Messrs.  Payne  and  Foss  will  be  responsible 
together  with  the  auctioneers  for  the  proceeds  of  the 
sales."       ♦ 

In  a  letter  dated  28th  of  February,  1834,  the  stipula- 
tion was  added,  about  giving  credit  to  the  booksellers,  &c. 
as  mentioned  in  the  declaration.  On  the  15th  of  March, 
1834,  one  of  the  defendants  wrote  a  letter,  containing  the 
following  passage : — ''  I  do  not  understand  guarantee  mat- 
ters ;  Mrs.  C.  has  of  course  the  double  security  of  the 
auctioneers  and  ourselves,"  and  on  the  10th  of  September, 
1834,  after  Messrs.  Sotheby  had  been  employed  at  the 
desire  of  the  plaintiff,  the  same  defendant  wrote  a  letter 
in  which  he  said,  "  I  do  not  understand  exactly  what  is 
meant  by  4^  per  cent,  for  the  catalogues,  and  8  per  cent, 
for  the  auctioneer — we  have  made  no  such  arrangement 
in  the  business,  but  undertook  the  whole  for  12^  per  cent., 
and  foere  to  make  what  arrangements  we  thought  proper 
with  the  auctioneers.''  Various  other  letters  between  the 
parties,  relating  to  the  sale  of  previous  portions  of  the 
books,  were  read,  and  among  them,  a  letter  from  one  of 
the  defendants  to  the  plaintiff,  dated  6th  of  November, 
1834,  which  contained  these  paragraphs: — "I  am  very 
sorry  to  hear  that  you  have  been  troubled  with  any 
complaints   from  Mr.  Sotheby — I  beg  to  apologise  for 


490 


CASES  AT  NISI  PRIUS, 


1838. 


troubling  you  so  much  in  a  matter,  in  which  you  certainly 
are  not  much  concerned." 

Mr.  Jenkyns,  the  plaintiff's  attorney,  was  then  called. 
The  substance  of  his  evidence  was  as  follows: — ''The 
proceeds  of  the  sales  were  upwards  of  57,000/.,  and  the 
defendants'  commission  was  above  7,000/.  There  were 
three  auctioneers,  Messrs.  Sotheby,  Mr.  Evans,  and  Mr* 
Wheatley ;  they  paid  over  the  proceeds  of  the  sales  to 
me.  I  think  there  were  thirteen  sales  altogether,  twelve 
of  them  were  managed  by  the  defendants;  Messrs.  Sotheby 
acted  in  the  1st,  2nd,  Srd,  9th,  and  10th.  The  auctioneers 
were  not  regular  in  settling  their  accounts,  and  I  had  com- 
munications from  time  to  time  with  the  defendants  on  the 
subject,  and  complained  to  them  that  the  accounts  were 
not  delivered  so  quickly  as  they  ought  to  b6.  Messrs* 
Sotheby  rendered  on  the  14th  accounts  of  a  sale  concluded 
on  the  Srd  of  July,  1834;  they  delivered  bills  accepted 
by  booksellers,  and  two  promissory  notes  of  their  own. 
Several  bills  were  indorsed  by  the  defendants.  The  same 
course  was  pursued  by  the  other  auctioneers,  and  they 
handed  over  bills  which  the  defendants  had  indorsed ;  and 
Wheatley  gave  bis  promissory  notes  also.  There  was  no 
difference  in  my  transactions  with  the  defendants,  between 
Sothebys  and  the  other  auctioneers.  The  sale  of  portion 
9  lasted  from  the  11th  to  the  S6th  of  April,  1836,  Sothebys 
rendered  the  account  on  the  SOth  of  September,  1836^  I 
having  applied  for  it  on  the  18th  of  June :  they  brought 
booksellers'  bills,  in  the  same  way  as  they  had  settled  former 
sales,  and  two  promissory  notes  of  their  own.  The  sale 
of  portion  10  lasted  from  the  30th  of  May  to  the  I4th  of 
June,  1836;  I  got  the  account  on  the  14th  of  October; 
there  were  booksellers*  bills  for  843/.  1^.  lOd.,  and  the 
balance  of  856/.  4^.  5e/.  was  not  paid,  and  as  to  that  they 
declared  they  must  come  to  a  composition  with  their  cre- 
ditors. Frequent  applications  were  made  for  a  renewal  of 
booksellers'  bills,  and  for  time ;  I  applied  to  the  defend* 
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ants,  and  never  renewed  any  bills  without  their  indorse-  i838. 
ment.  I  complained  to  the  defendants  of  Sothebys*  delay- 
ing payment  beyond  the  time  proposed ,  and  demanded 
interest ;  they  said  it  was  right  I  should  have  it ;  and  the 
interest  was  paid.  In  Sothebys*  and  all  the  auctioneers* 
accounts  the  whole  12^  per  cent,  commission  was  deducted. 
I  allowed  the  auctioneers  to  deduct  a  sum  of  469/.  Os.  6d. 
due  from  Mr.  Heber  to  the  derendants  in  the  account 
on  one  of  the  earlier  sales,  viz.  the  first  in  1834.*' 
On  his  cross-examination  by  Talfourd,  Serjt«>  he  said — 
*'  All  the  accounts  were  brought  by  the  auctioneers  in 
the  first  instance.  The  account  of  the  sale  of  part  9  is 
headed  'The  executors  of  the  late  Richard  Heber  in 
account  with  Messrs.  Sotheby  and  Sons.'  I  did  not  send 
the  accounts  to  the  defendants  to  be  checked  before  I 
settled  them  with  the  auctioneers.  Sothebys  gave  two 
promissory  notes,  each  of  above  500/.,  for  part  3 ;  these 
promissory  notes  were  never  sent  for  indorsement  to  the 
defendants.  The  sale  of  part  3  was  in  November,  1834, 
and  the  settlement  in  February,  1835.  The  only  promis- 
sory notes  of  Sothebys  which  were  sent  to  the  defendants 
for  indorsement,  and  indorsed  by  them,  were  two  on  the 
second  sale  ;  no  booksellers*  bills  were  handed  to  me  on  the 
second  sale ;  the  proceeds  were  paid  in  cash  or  Sothebys' 
notes.  I  came  to  town  on  the  13th  of  October.  All  the 
booksellers'  bills  I  received  were  ultimately  paid.  The  de- 
fendants were  themselves  purchasers.  The  gross  amount 
of  the  sale  of  part  9  was  6,463/.,  all  of  which  has  been  paid, 
with  the  exception  of  the  two  promissory  notes.  As  to 
part  10,  the  gross  amount  was  2,1S7/.  9s.  6d.,  which  is  all 
paid,  except  the  856L4fS.  in  dispute.  I  made  no  inquiries 
of  the  auctioneers  to  see  whether  the  booksellers  had  given 
bills  for  which  they  had  substituted  their  own  promissory 
notes.'*  On  his  re-examination  he  said— ''At  the  sales, 
when  I  was  there,  one  or  other  of  the  defendants  was  there, 
but  I  cannot  say  what  for.  I  did  not  apply  to  get  the 
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promissory  notes  indorsed,  because  I  thought  we  had  our 
guarantied' 

A  clerk  to  the  plaintiff's  attorney  then  proved  that  on 
the  13th  of  September,  1836,  (Mr*  Jenkyns  being  then 
out  of  town),  Mr.  Sothebyi  senior,  brought  him  the  account 
of  the  sale  of  part  9,  with  eight  bills  on  booksellers,  and 
their  own  two  promissory  notes ;  that  he  sent  them  to  the 
defendants  on  the  4th  of  October,  and  that  they  were  re- 
turned to  him  the  same  day,  with  the  following  note  from 
tbe  defendant  Foss,  addressed  to  the  plaintiff's  attorney, 
— *'  I  have  accepted  the  booksellera'  bills  for  part  9,  sent 
to  you  by  Messrs.  Sotheby  and  Son,  in  settlement  of  that 
account,  but  I  have  not  indorsed  Messrs.  S.  and  Sons'  own 
hills  of  417/.  4«.  10(/.  each  for  the  same  account,  because 
they  ought  to  have  sent  other  bills  of  booksellers  to  that 
amount  who  purchased  at  the  sale."  The  witness  added, 
that  a  few  days  after  he  took  that  letter  to  Messrs*  Sotheby, 
and  applied  two  or  three  times,  but  could  not  see  them ; 
and  on  the  14th  of  October,  when  the  account  of  part  10 
was  rendered,  he  told  the  defendants  that  Sothebys  had 
that  morning  declared  their  insolvency,  and  that  there  was 
700/.  due  on  the  sale  of  part  10,  to  which  communication 
they  did  not  give  any  answer. 

A  clerk  of  Messrs.  Sotheby  stated,  that  after  the  salea 
in  August,  1836,  the  defendant  Foss  came  to  their  house, 
and  asked  him  if  certain  booksellers  had  not  settled  their 
accounts  with  Messrs.  Sotheby,  and  a  book  was  shewn 
him  which  was  lying  on  the  counter,  from  which  he  took 
extracts,  and  said  Mr.  Sotheby  ought  to  settle  with  Mr. 
Jenkyns ;  that  it  was  high  time,  or  some  observation  of 
that  kind- 
Mr.  Sotheby,  the  elder,  stated,  that  in  consequence  of 
a  note  from  the  defendant  Foss,  he  went  to  the  defendants, 
and  they  made  proposals  to  him  as  to  the  sales,  to  divide 
the  commission ;  that  the  defendant  Foss  generally  attended 
the  sales,  and  took  account  of  the  biddings ;  that  instead 
of  handing  over  booksellers'  acceptances  as  to  part  9,  he 
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(Sotheby)  handed  over  his  own  promissory  notes,  which        igsg. 
he  considered  he  had  a  right  to  do,  and  that  in  part  10 
there  were  booksellers*  acceptances,  which  he  had  used 
for  his  own  purposes. 

Several  settled  commission  accounts  between  the  de- 
fendants and  Messrs.  Sotheby  were  put  in,  and  it  was 
proved  that  in  the  accounts  of  parts  9  and  10  credit  was 
given  for  two  sums  of  1 50/.,  and  50/.  as  money  received  from 
the  defendants  for  the  payment  of  the  excise  duty.  It 
was  also  proved,  that  on  the  4th  of  October,  1836,  the 
defendant  Foss  wrote  to  the  Messrs.  Sotheby  the  following 
letter, — *'  Dear  Sirs, — Mr.  Jenlcyns  has  just  sent  me  the 
bills  which  you  gave  htm  in  settlement  of  part  9.  I  have 
indorsed  Dodd's,  Rodd's,  and  Sibley's.  I  have  not  in- 
dorsed your  two  bills  of  417/.  4;.  lOdL,  because  instead  of 
these  you  ought  to  iiave  given  Mr.  Jenkyns  bills  of  H.  & 
J.  Bond  to  that  amount.  You  told  me  that  you  had  all 
the  bills,  and  that  they  should  be  handed  over  to  Mr. 
Jenkyns.  I  shall  be  obliged  by  your  arranging  without 
delay  the  account  for  part  10,  and  returning  our  account  of 
that  sale,  and  of  the  sales  which  we  have  not  yet  settled 
of  this  season,  in  order  that  a  balance  may  be  struck.  I 
expect  Mr.  Payne  home  in  a  day  or  two,  and  he  will  be 
surprised  tliat  the  account  for  part  10  is  not  arranged." 
The  following  note  by  the  same  defendant,  addressed  to 
Mr.  Jenkyns,  was  also  read: — ^"llth  October,  1836. — 
Messrs.  Sotheby  and  Son  informed  me  they  intended  to 
arrange  the  sale  of  part  10  with  you  yesterday.  If  they 
have  done  so,  I  shall  be  obliged  by  your  sending  me  a  list 
of  the  bills  they  have  handed  you  for  that  purpose.** 

The  case  for  the  plaintiff  being  closed, 

Talfourd,  Serjt.,  for  the  defendants,  submitted  that 
they  were  entitled  to  a  verdict  on  the  issue  joined  on  tiie 
new  assignment  to  the  sixth  plea.-— The  declaration  states 
that  they  have  not  paid  over  two  sums  of  1,000/.  each, 
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and  the  sixth  plea  says,  that  Sotheby  and  Sons  paid  as  the 
agents  of  the  defendants,  and  the  plaintiff  accepted  it. 

TiNDAL,  C.  J. — Is  it  pleaded  to  the  first  count  only,  or 
to  the  money  counts  also  ? 

Talfourd,  Serjt. — To  the  first  count  only.  There  is  no 
plea  to  the  money  counts,  but  the  general  issue.  The 
new  assignment  is,  that  the  plaintiff  does  not  go  for  the 
sums  mentioned  in  the  sixth  plea,  but  for  other  sumst 
That  is  only  re-asserting  what  is  in  the  declaration.  We 
say  we  have  paid  more  than  1,000/.  on  each  of  these  portions 
9  and  10.  The  new  assignment  really  makes  the  difficulty 
on  the  plaintiffs  part  greater,  the  plaintiff  does  not  say 
you  have  received  more  than  2,000/.  in  respect  of  your 
sales,  and  more  remains  unpaid. 

TiNDAL,  C.J. — As  I  understand  it  at  present,  the  plain- 
tiff goes  for  two  sums  of  money,  and  the  replication  is 
for  other  monies  than  those  you  mention  in  your  plea. 

Robinson,  for  the  defendants. — According  to  the  rules 
of  pleading,  a  new  assignment  is  taken  as  incorporated  in 
the  declaration,  and  if  the  plaintiff  in  the  declaration  had 
said,  *'  I  go  for  two  sums  of  1,000/.  due  on  the  sale  of  parts 
9  and  10,'*  and  the  defendant  had  pleaded  the  payment  of 
2,000/.,  on  those,  the  plaintiff  must  have  new  assigned ; 
and  if  he  had  said,  ''I  do  not  go  for  the  sums  you  have 
paid,  but  for  two  other  sums  which  you  have  not  paid/' 
that  would  do. 

TiNDAL,  C.  J. — I  take  the  meaning  of  it  to  be,  that  you 
mention  in  your  plea  two  sums,  and  they  say,  "  We  do  not 
go  for  the  sums  you  have  paid,  but  other  sums  which  you 
have  not  paid."  I  will  take  a  note  that  the  objection  was 
made  ;  and,  if  upon  consideration  it  is  thought  right,  you 
may  have  the  benefit  of  it.  It  is  a  thing  that  can  be  as 
well  done  by  the  Court  as  here. 
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Talfourd,  Scrjt.,  then  addressed  the  jury  for  the  defend-  1838. 
ants. — The  settlement  with  all  the  auctioneers,  without  any 
reason  given  why,  is  with  Mr.  Jenkyns,  the  plaintifTs  attor- 
ney, and  he  never  sends  the  accounts  to  them  to  be  checked 
before  he  settles  with  the  auctioneers.  The  two  promis- 
sory notes  received  of  Sothcbys  by  Jenkyns's  clerk,  are 
kept  by  him  without  any  notice  to  the  defendants  till 
the  4th  of  October,  and  though  they  decline  to  indorse 
their  notes  for  what  I  consider  very  good  reasons,  no 
application  is  made  to  the  defendants  till  the  14tli  of 
October,  when  Mr.  Jenkyns  comes  to  town,  and  the  insol- 
vency of  Sothebys  has  been  ascertained.  The  first  ques- 
tion that  will  arise  will  be,  what  the  extent  of  the  indem- 
nity under  the  terms  of  the  contract  is.  They  are  to  be 
responsible  tci/A,  not  far  the  auctioneers.  They  are  to 
become  responsible  for  the  booksellers*  bills,  but  not  fur 
the  auctioneers'  notes.  Jenkyns  consults  the  defendants 
as  to  giving  time  to  the  booksellers,  but  the  true  construc- 
tion of  the  contract,  is,  that  their  responsibility  is  confined 
to  the  booksellers,  and  does  not  extend  to  the  auctioneers. 
But  supposing,  by  the  original  contract,  the  defendants 
were  to  be  responsible  for  the  credit  to  the  booksellers  and 
also  for  the  auctioneers,  has  not  that  been  varied  by  the 
parties  since  ?  If  the  defendants  were  to  be  responsible  for 
the  auctioneers,  they  ought  to  have  had  the  appointment 
of  them  and  also  the  settling  with  them.  The  moment  in 
which  the  plaintiff  put  her  attorney  in  the  situation  of 
settling  with  the  auctioneers  proves  my  plea  that  the 
parties  afterwards  agreed  that  the  settlement  should 
not  be  with  the  defendants,  but  with  the  auctioneers. 
The  settlement  by  the  attorney  with  the  auctioneers 
instead  of  with  the  defendants,  discharged  them,  by  taking 
from  them  the  power  of  supervision.  The  auctioneer  does 
not  get  the  defendants*  indorsement,  but  goes  in  the  first 
instance  to  the  plaintifTs  attorney,  who  applies  for  the 
indorsement  with  the  responsibility.  If  the  auctioneers 
had  gone  to   the  defend i«its  in  the  first  ini»tance,  they 
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would  have  had  the  opportunity  of  ascertaining  whether 
more  bills  were  received  by  the  auctioneers  from  the  book- 
sellers than  were  produced  to  them ;  but  of  this  they  are 
deprived  by  the  plaintiflTs  appointing  her  attorney  to 
settle.  On  the  sale  of  the  third  portion  no  cash  was  paid 
nor  any  booksellers'  bills  handed  over,  but  only  two  promis- 
sory notes,  and  Mr.  Jenkyns  did  not  make  any  application 
to  the  defendants  to  indorse  themi  and  he  cannot  tell  why. 
If  he  had,  they  would  have  said,  as  they  did  on  another 
occasion,  ''  Where  are  the  booksellers'  bills  ?  we  are  not 
responsible  for  the  auctioneers."  If  the  plaintiff,  o|it  of 
kindness,  allowed  Mr.  Jenkyns  to  take  Sotheby's  own  notes, 
she  ran  the  risk  herself,  and  had  no  right  to  call  on  the 
defendants  to  make  good  any  deficiency.  Mr.  Jenkyns 
calls  on  them  to  account  after  the  two  months,  not  for  the 
defendants  but  the  plaintiff;  the  defendants  are  not 
responsible,  because  Mr.  Jenkyns  chooses  to  go  out  of  town 
without  leaving  any  responsible  person  at  his  office.  If, 
on  the  13th  of  September,  when  the  account  was  rendered, 
the  defendants  had  had  notice,  they  might  have  saved 
themselves ;  but  nothing  ib  done  till  the  4th  of  October. 
Even  on  the  1st,  they  might  have  saved  themselves.  If 
the  principal  thinks  fit,  without  the  consent  of  the  surety, 
to  give  time  to  the  debtor,  the  surety  is  discharged.  In 
Combe  and  Others  v.  Wolfe  (a),  that  doctrine  was  laid 
down. 


TiNDAL,C.  J. — How  do  you  make  out  that  the  plaintiff 
has  consented  to  give  time  f 

Talfourd,  Serjt. — The  attorney  keeps  the  notes. 

Tin  DAL,  C.  J. — As  soon  as  he  comes  to  town  he  applies ; 
he  did  not  keep  them  an  unreasonable  time.  The  defend- 
ants, by  the  terms  of  the  contract,  are  to  be  responsible 


(a)  8  Bin|^.  156. 
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with  the  auctioneers.  They  can  only  complain  that  they  1888. 
are  not  sued  hi  a  joint  action  with  the  auctioneers— they 
are  as  liable  as  the  auctioneers.  There  is  a  plea,  the  fifth, 
that  it  was  agreed  that  the  auctioneers  should  not  be 
appointed  by  the  defendants,  bat  selected  by  the  plaintiflT, 
and  that  the  defendants  should  not  be  responsible.  That 
plea  is  answered  by  the  very  notice  of  the  defendants  of 
the  11th  of  October,  1836. 

Talfourd,  Serjt. — ^As  far  as  all  the  booksellers'  bills  are 
concerned,  I  admit  that  they  are  responsible. 

TiNDAL,  C.  J. — Your  plea  is  general,  your  fifth  plea. 
That  throws  you  back  on  the  third  plea.  Great  stress  is 
laid  on  the  word  seiile.  What  is  meant  by  that  word 
settle!  How  do  you  make  out  that  they  bound  them- 
selves up  for  a  certain  time  not  to  proceed  against  Messrs. 
Sotheby? 

Tedfourd,  Serjt.— They  kept  the  notes  from  the  13th  of 
September  to  the  4th  of  October. 

TtNDAL,  C.  J. — No  other  person  is  injured.  Your  plea 
is,  that  they  had  bound  themselves  up  from  suing  the 
Sothebys  for  a  limited  time,  and  I  do  not  see  how  you 
make  that  out. 

Tal/ourd,  Serjt.,  to  the  jury.— The  agreement  was  dis- 
charged by  the  substitution  of  the  Sothebys  instead  of 
the  defendants,  as  the  immediate  agents  of  the  plaintiff. 

TiNDAL,  C.  J.,  (in  summing  up)  said — ^The  question  is, 
whether,  upon  the  facts  you  have  heard,  the  defendiints 
are  liable  to  these  several  sums  or  not.  That  in  the  origi- 
nal contract  the  defendants  were  liable  for  what  was  re- 
ceived by  the  auctioneers  seems  to  admit  of  nn  question, 
after  the  proposal  of  the  defendants  to  manage  the  sal4 
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1888.        for  IS^  per  cent,  including  the  expense  of  printing  cata- 
^^     ''     ^       logues,  &c.,  and  settlement  with  the  auctioneers.     There 
LEY  are  also  the  words  "  Messrs.  Payne  and  Foss  will  be  re- 

Payne.  sponsible,  together  with  the  auctioneers,  for  the  proceeds 
of  the  sales.*'  This  shews  they  were  to  be  liable  as  well 
as  the  auctioneers  for  the  amount  of  the  sales ;  and  this 
is  placed  beyond  doubt  by  a  letter  written  soon  aftert  in 
which  they  say,  *'  Mrs.  Cholmondeley  has  of  course  the 
double  security  of  the  auctioneers  and  ourselves."  The 
answer  given  to  this  by  the  defendants  is,  first,  that  they 
did  not  employ  Sothebys  to  sell,  nor  did  they  sell  as  their 
agents.  And  on  this  point  the  question  is,  whether  the 
expression  of  a  wish  on  the  part  of  the  owner  of  the  pro- 
perty that  a  particular  person  should  be  employed,  when 
assented  to,  makes  that  party  less  the  agent  of  the  party 
appointing  than  if  no  such  wish  had  been  expressed  t 
Whether  it  is  any  thing  more  than  a  recommendation  ? 
Let  us  look  and  see  how  the  defendants  treated  the  party 
afterwards*  There  are  two  other  answers  that  are  given ; 
I  mention  one  first,  as  I  think  it  is  clearly  out  of  the  case, 
and  that  is,  that  the  parties  came  to  a  new  arrangement, 
that  the  defendants  should  not  be  responsible.  I  do  not 
see  how  the  affirmative  of  that  is  made  out,  as  up  to  the 
very  last,  according  to  the  evidence,  the  defendants  are 
acting  as  responsible  in  indorsing  the  bills  of  the  book- 
sellers. Then  the  last  answer  is,  that  as  to  the  sums  of 
834/.  and  856/.  the  defendants  employed  Sothebys,  and 
agreed  that  the  plaintiff  and  not  the  defendants  should 
settle  with  Sothebys.  In  one  sense  of  the  word  settle,  it  is 
so :  but  the  question  is,  whether  it  varied  the  situation  of 
the  parties  as  to  this  responsibility.  The  defence  then 
goes  on  to  say,  that  it  was  the  duty  of  the  plaintiff  to  call 
at  a  reasonable  time  for  the  sums  due  from  Sothebys,  yet 
notwithstanding,  the  plaintiff  gave  time  to  Sothebys,  and 
prevented  the  defendants,  as  sureties,  from  applying  to 
their  principals.  This  seems  to  involve  two  questions ; 
first,  whether  the  plaintiff  ngrced  to  accept  these  two  pro- 
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missory  notes  as  payment ;  and  if  so,  whether  it  was  done 
without  the  assent  of  the  defendants.  The  question  is, 
whether  the  plaintiff's  attorney,  by  what  he  did,  bound  and 
tied  up  his  own  hands  against  Messrs.  Sotheby,  so  as  that 
he  must  wait  till  the  notes  became  due.  If  he  did  so  tie  up 
his  hands,  then  that  part  of  the  plea  will  be  made  out,  and 
then  you  will  consider  whether  it  was  done  without  the 
consent  of  the  defendants.  If  Mr*  Jenkyns  might,  as  I 
see  no  reason  why  he  should  not,  have  sent  them  back  to 
Sothebys,  saying,  I  cannot  get  them  indorsed,  and  will  not 
have  any  thing  to  do  with  them,  then  the  plea  will  not  be 
made  out.  As  to  the  other  point,  whether  he  kept  the 
notes  an  unreasonable  time,  and  whether  he  had  or  had 
not  reason  to  expect  that  the  defendants  would  not  give 
their  assent,  you  will  say  whether  their  having  indorsed  two 
promissory  notes  formerly,  would  give  him  reason  to  con« 
elude,  till  the  contrary  was  shewn,  that  they  would  indorse 
the  notes  in  question.  It  has  been  urged  to  you  that  the 
plaintiff's  attorney  took  two  notes  on  a  previous  sale  with- 
out any  indorsement  on  the  part  of  the  defendants,  but  it 
must  be  borne  in  mind  that  no  application  was  made  to 
them  to  indorse  them.  His  Lordship,  in  concluding, 
said, — The  first  question  will  be,  were  Messrs.  Sotheby 
the  agents  of  the  defendants  ?  the  second  question  will  be, 
was  there  a  new  agreement  to  take  the  auctioneers  as  the 
agents  of  the  plaintiff  to  be  responsible  instead  of  the  de- 
fendants ?  and  the  third  question  will  be,  did  the  plaintiff 
agree  to  give  time  to  Messrs.  Sotheby  without  the  consent 
of  the  defendants  ? 


1838. 


Verdict  for  the  plaintiff — Damages  1,690/.  14^. 

Wilde,  Serjt.,  and  Buii,  for  the  plaintiff. 

Talfourdt  Serjt,  and  Robinsan^  for  the  defendants. 
[Attomies— JenAyiu,  and  Josi.] 
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Siiiings  in  London  after  Easter  Term,  1838. 

BEFORE   MR.  JUSTICE   COLTMAN. 


M<^  Ibih. 

Iq  an  action 
by  ihe  aMigneet 
of  a  binkrupt 
for  money  had 
and  received, 
agahut  a  sheriff 
who  has  told 
the  goodaef 
the  bankrapt 
under  an  exe- 
cution, and 
paid  OTer  the 
proceed!  alter 
notice  of  an 
aUegedact 
of  bankruptcy, 
the  sheriff's 
officer  who 
acted  in  the 
execution  (if 
he  has  given 
the  usual  in- 
demnity bond 
to  the  sheriff) 
is  not  a  com- 
petent witneu 
for  the  defend- 
ant, under 
the  statute 
8ft  4  Will  4, 
c.  42, 1.26. 


Groom  and  Another^  assignees  of  Austin  a  Bankrupt, 
V.  Bradley,  Esq. 

Assumpsit  against  the  defendant  as  late  sheriff  of 
Kent  for  money  had  and  received  and  on  an  account 
stated.  Pleas,  Ist,  Non  assumpsit;  and  2nd,  that  Austin 
did  not  become  bankrupt  according  to  the  statutes  in 
force  concerning  bankrupts,  in  manner,  form,  &c« 

It  appears  that  on  the  7th  of  June,  1837,  the  goods  of 
Austin,  who  was  a  shopkeeper  at  Wbitstable,  were  taken 
by  Westfield,  an  officer  of  the  sheriff  of  Kent,  under  a 
writ  of  fieri  facias  issued  upon  a  judgment  on  a  warrant  of 
attorney;  and  that  on  the  following  day  Austin  left  his 
bouse,  and  that^  on  the  9th  of  June,  the  officer  received 
notice  from  a  creditor,  who  had  called  in  the  absence  of 
Austin,  that  in  so  departing  from  his  abode  Austin  had 
committed  an  act  of  bankruptcy.  After  that  the  officer 
sold  the  goodSf  and  paid  over  the  proceeds  to  the  execu- 
tion-creditor. 

To  shew  that  this  departure  of  Austin  from  his  house 
did  not  amount  to  an  act  of  bankruptcy,  because  he  did 
not  depart  with  intent  either  to  conceal  himself  or  avoid 
his  creditors,  it  was  proposed  by  Talfourd,  Serjt.,  for 
the  defendant,  to  examine  Westfield,  the  sheriff's  officer. 
He  was  called,  and  stated  on  the  voir  dire  that  he  had 
given  the  usual  indemnity  bond  to  the  sheriff. 


Wilde.^  Seijt.,  for  the  plaintiffs,  objected  that  be  was  not 
a  competent  witness,  and  could  taot  be  examined  without  a 
release. 
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Ta^aurd,  Serjt.t  and  Montagu  Chambers,  for  the  de-  1838. 
fendaiit,  submitted  that  the  incompetency  arose  merely  on 
the  ground  that  the  verdict  or  judgment  in  the  present 
action  might  be  used  in  another  action  either  for  or  against 
the  officer,  and  that  he  was  therefore  expressly  within  the 
terms  of  the  stat.  3  &  4  Will.  4,  c.  i2,  s.  26(a),  and  might 
be  examined  on  his  name  being  endorsed  upon  the  record. 
They  cited  the  case  of  Yeomans  v.  Legh  (6),  which  was  an 
action  on  the  case  for  negligent  driving  by  the  defendant's 
servant,  in  which  it  was  decided  by  the  Court  of  Exchequer 
that  the  servant  was  a  competent  witness  for  the  defend- 
ant without  a  release^  if  his  name  were  endorsed  on  the 
record. 

CoLTMAN,  J. — ^The  sheriff's  officer  is  substantially  the 
defendant  in  this  action.  I  think,  therefore,  that  he  is  not 
within  the  statute,  and  is  not  a  competent  witness. 

The  officer  was  not  examined. 

Verdict  for  the  plaintiffs. 

Wilde,  Serjt,  and  Petersdorff,  for  the  plaintiffs. 

Talfourd,  Serjt.,  and  Montagu  Chambers,  for  the  de- 
fendant. 

[Attornies— Pon^/er,  and  Dt  Lmoux,'] 


(a)   Set   forth,    ante,  Vol.  6,     case  was  decided  in  Easter  Term, 
p.  283.  1837,  and  in  it  the  previous  autho- 

(6)  2  Mee.  &  Wels.  419.   That     rities  are  referred  to. 
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Adjourned  Sittings  at  Westminster^  after  Trinity  Term, 

1838. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


June2bth. 

In  a  cane  of 
pedigree  an 
entry  in  the 
boolu  of  the 
Merchant 
Tailor*!  Com- 
pany that  T.  C. 
waa  admitted  a 
freeman  of  that 
company  by  Che 
description  of 
•*  T.  C.  of  S. 
•treet,  son  of 
J.  C.  deceased," 
is  receivable  in 
evidence  not 
only  to  prove 
the  fact  that 
T.  C.  was  ad- 
mitted a  free- 
man, bttt  that 
the  company 
received  him  by 
that  description; 
and  entries  of 
admission  to  the 
freedom  of  the 
city  of  London 
are  also  evidence 
In  like  manner. 
Semite,  that 
an  examined 
copy  of  an  entry 
in  the  Middle- 
sex registry  of 
deeds  is 
secondary  evi- 
dence of  the 
deedofvrhlchit 
purports  to  be 
theregbtry. 


Collins  v.  Maule,  Esq.,  Solicitor  to  the  Treasury,  and 

Others. 

Issue  directed  by  the  Lord  Chancellor,  to  try  whether 
Robert  Collins,  of  Bartholomew  Square,  in  the  parish  of 
Saint  Luke,  watch-spring  and  case  maker,  is,  and  Mary 
Harrison,  of  the  same  place,  widow,  at  the  time  of  her 
death,  was,  of  kin  to  Sarah  Hyatt. 

Talfourdy  Serjt,  KeUy,  and  Whitehurst^  appeared  for 
the  plaintiff;  Wilder  Serjt.,  and  Wightman,  for  the  Trea- 
sury ;  and  Sir  W.  Follett,  Barstow,  and  F.  V.  Lee,  for  the 
other  defendants. 

The  original  will  of  Edward  Smith,  dated  March  6th, 
1781,  was  put  in,  administration  being  granted  to  Sarah 
Hyatt,  November  16th,  1809. 

Talfourd,  Serjt,  proposed  to  give  in  evidence  an  exa- 
mined extract  of  the  registry  of  deeds  of  the  county  of 
Middlesex,  as  secondary  evidence  of  a  deed,  dated  in  the 
year  1791,  by  which  Mrs.  Hyatt  (there  described  as  ''niece 
and  heir  of  Edward  Smith,")  had  assigned  a  term  to 
Mr.  Churchman,  of  Brompton;  this  deed  being  attested 
by  two  persons  named  Aspinall  and  Abbott. 

Evidence  was  given  of  some  inquiries  wliich  had  been 
made  for  Mr.  Churchman,  and  for  Messrs.  Aspinall  and 
Abbott,  with  a  view  of  obtaining  the  original  deed. 

Wilde,  Serjt.,  for  the  defendant  Maule. — An  examined 
copy  of  an  entry  in  the  Middlesex  Registry  of  Deeds  is 
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not  receivable  on  two  grounds : — first,  it  is  not  evidence 
of  the  deed  as  against  third,  persons,  and  secondly,  as  tlie 
Register  Act  has  not  made  it  evidence,  a  copy  of  the 
book  unexamined  with  the  original  deed  is  not  receiv- 
able. 

It  was  stated  by  Mr.  Shaw,  the  witness  who  produced 
the  examined  copy,  that  he  had  gone  to  the  Middlesex 
Register  OiRce,  and  applied  for  the  production  of  the 
original  book  on  this  trial,  but  was  informed  that  the  origi- 
nal books  were  never  produced  in  Courts,  and  that  exa- 
mined copies  were  always  taken. 

Talfourd,  Serjt. — ^Thisis  an  examined  copy  of  an  official 
book,  which  contains  the  entry. 

TiNDAL.C.  J. — There  is  very  little  evidence  of  inquiries 
for  Mr.  Churchman,  plaintifi*'s  attesting  witness,  but  I  will 
receive  the  evidence,  and  take  a  note  of  the  objection  (a). 

The  examined  copy  was  read. 

The  clerk  of  the  Merchant  Tailors'  Company  produced 
the  book  of  the  admissions  of  freemen  of  that  company, 
and  it  was  proposed  to  read  an  entry  of  the  admission  of 
Thomas  Collins  to  the  freedom  of  that  company,  in  the 
year  1731,— the  description  of  Thomas  Collins  beings 
'*  Thomas  Collins  of  Silver-street,  son  of  John  Collins, 
deceased.'*  It  was  stated  by  the  clerk  of  the  company, 
that  on  the  admission  of  a  person  to  the  freedom  of  the 
company,  the  clerk  of  the  company  gets  the  description 
of  the  party  at  the  time  when  the  admission  is  made,  and 
that  where  the  freedom  is  claimed  by  patrimony,  the 
name  of  the  person's  father  is  stated,  wliich  in  other  cases 
it  is  not,  and  that  in  all  cases  of  freedom  by  patrimony^ 

(a)  See  the  case  of  Doe  d.  Ubek  v.  KUtier,  ante,  Vol.  2,  p.  289. 


COLLIKS 
V. 

Maule. 
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two  freemen  must  come  and  identify  the  party,  which 
identification  appeared  by  the  entry  to  have  taken  pUce 
in  this  instance* 

Wilde,  Serjt.,  for  the  defendant  Maule, — I  submit  that 
the  description  is  not  evidence. 

Sir  W.  FoUett,  for  the  other  defendants.— The  Mer- 
chant Tailors'  Company  admit  Thomas  Collins  to  the  free- 
dom of  their  company,  on  a  reference  to  two  freemen  who 
are  members  of  the  company,  and  a  statement  by  them 
that  he  is  entitled  to  the  freedom.  This  is  not  a  declar- 
ation by  members  of  the  family,  but  a  declaration  by 
strangers  (a) ;  and  as  to  the  statement  of  the  party  himself, 
that  is  not  a  statement  made  without  a  view  to  benefit, 
but,  on  the  contrary,  is  a  statement  made  expressly  to  bene* 
fit  himself.  There  is  no  real  difference  between  a  party 
making  a  declaration,  that  he  is  entitled  to  an  estate,  or  a 
declaration  that  he  is  entitled  to  the  freedom  of  the  Mer- 
chant Tailor's  Company,  which  is  a  thing  attended  with 
advantages. 

TiNDAL,  C.  J. — This  is  not  admissible,  on  the  ground 
of  hearsay  from  members  of  the  family.  It  is  a  fact  of  an 
act  done, — that  a  company  received  this  person  by  a 
certain  description  at  a  certain  time,  and  admitted  him  to 
their  company.     I  shall  receive  the  evidence. 

The  .entry  of  the  admission  was  read. 

Mr.  Sewell,  of  the  Chamberlain's  Office  of  the  city  of 
London,  produced  the  entry  of  the  admission  of  Thomas 

(a)  Id  the  case  of  Johnson  v.  which  are  recdvable  are  those  of 

LatDion,  9  Moo.  \83,  it  was  held  relations  or  members  of  the  family 

that  declarations  of  deceased  ser-  connected  by  blood  or  affinity,  and 

vants  and  acquaintances,  however  no  others.    In  that  case,  the  pre- 

intimate,  are  not  admisdble  in  vious  authorities  were  much  con* 

evidence  on  questions  of  pedigree ;  sidered. 
and  that  the   only  declarations 
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Collins  to  the  freedom  of  the  city,  in  which  he  waa  1888. 
described  as  Thomas  Collins,  son  of  John  Collins,  citizen 
and  Merchant  Tailor  of  London.  Mr.  Sewell  said,  "  at  the 
Chamberlain's  Office,  on  admission  to  a  freedom  by  patri- 
mony, we  require  the  production  of  the  party's  admission 
to  the  company,  a  copy  of  his  father's  admission  to  his 
freedom,  and  six  compurgators,  whom  we  call  vouchers, 
to  identify  him  as  the  person  he  represents  himself  to  be, 
and  on  this  he  is  admitted." 

Wilde,  Serjt. — I  do  not  object  to  the  evidence  as  prov- 
ing that  Thomas  Collins  was  admitted  to  the  freedom  of 
the  city  of  London ;  but  I  object  to  the  collateral  evidence 
as  to  who  he  was  and  what  he  was. 

TiNDAL,  C.  J. — I  shall  receive  the  evidence ;  it  is  in 
substance  the  same  point  as  before. 

The  evidence  was  received. 

Entries  of  the  admission  of  several  other  persons  of  the 
Collins  family  to  the  freedom  of  the  city,  and  also  to  the 
freedom  of  companies,  were  read. 

Verdict  for  the  defendants. 

Talfourd,  Serjt.,  Kelly ,  and  Whiiehurstf  for  the  plaintiff. 

Wilde,  Serjt,  and  Wightman,  for  the  Solicitor  to  the 
Treasury. 

Sir  W.  FoUelt,  Barsiaw,  and  F.  V.  Lee,  for  the  other 
defendants. 

[Attomies— Fal^op,  and  Ewmt  ^  Co.] 
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COURT  OF  EXCHEQUER 


Adjourned  Sittings  at  Westminster,  after  Trinity  Term, 

1838. 

BEFORE  LORD  ABINOER^  C«  B. 


Emmett  r.  The  Hon.  6.  C.  Norton. 

Where  a  wife  is  ASSUMPSIT  for  the  hire  of  horses,  carriages,  and  har- 

hosbtnd,  and  in  ness,  supplied  to  the  defendant's  wife.     Plea  of  payment 

^•n't^^^tof  of  73/.  into  court,  and  that  the  plaintiffs  have  not  sustain- 

their  hotiichoid  ed  damages  to  a  greater  amount.     Replication,  that  the 

•he  gives  orden  .     ,  •       ^    i 

which  are  plamtitis  have  sustained  damages  to  a  greater  amount* 

proper  aod  not 

b^pml^ed  ^r*  Lloyd,  one  of  the  special  jurors,  objected  to  being 

Ae  authwJ?       swom.     He  Said : — *•  I  have  the  sentiments  of  a  Quaker. 

of  her  husband   I  am  not  a  member  of  the  Society  of  Friends,  but  I  am  of 
for  so  doing.  ,  .  «.      >^      i        » 

When  the      the  persuasiou  of  a  Quaker. 

husband  and 

wife  do  not  Uto       l^^j  Abinger,  C.  B.— You  may  affirm. 

together,  and  ^ 

the  husband 

has  turned  the        Mr.  Lloyd  made  his  affirmation,  and  served  on  the  special 

wife  out  of 

doors,  the  law 

makes  her  his 

agent  to  order  such  things  as  are  reasonable  and  necessary  for  herself;  bnt  if  she  is  living  in  open 

adultery,  her  husband  is  not  bound  by  any  contract  the  may  make  even  for  necessaries. 

If  the  husband  has  not  turned  the  wife  out  of  doors,  and  they  have  separated  in  consequence  of 
differences,  the  quection  will  be,  whether  the  husband  has  given  the  wife  suflBcient  for  necessaries 
suitable  to  his  degree,  for  if  be  has,  he  is  not  liable  lo  her  debts  even  for  necessaries. 

If  a  husband  is  sued  in  assumpsit  for  articles  supplied  to  his  wife,  and  he  means  to  defend  the 
action  as  to  part  only,  sembU,  that  his  proper  plea  is  that  he  is  not  liable  beyond  a  certain  amount, 
and  that  he  should  pay  that  amount  into  court. 

A  special  juror  objected  to  being  sworn,  and  stated  that  be  was  of  the  persuasion  of  a  Quaker, 
but  not  a  member  of  the  Society  of  Friends.    He  was  allowed  to  affirm. 


jury  (a). 


(a)  By  the  stat.  1  &  2  Vict.  c.  77f  make  solemn  affirmation  and  de- 
it  is  enacted,  **  That  it  shall  be  law-  daration,  in  lien  of  taking  an  oath, 
fill  for  any  person  who  thall  have  as  fully  as  it  would  be  lawful  for 
hetn  a  Quaker  or  a  Moravian  to  any  such  person  to  do  if  he  still 
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In  his  opening*  Bompas^  Serjt.|  said, — The  plaintiffs*  18S8* 
are  livery-stable  keepers  in  Bond  Street,  and  this  action 
18  brought  for  a  sum  of  142/.  for  the  hire  of  horses  and 
carriages  supplied  to  the  wife  of  the  defendant  from  the 
2nd  of  March,  1837,  to  the  17ih  of  January,  1838,  she 
at  that  time  residing  with  her  uncle,  Mr.  Brinsley  Sheridan, 
in  Green  Street,  having  separated  from  the  defendant, 
who  is  a  brother  of  Lord  Grantley,  and  who,  besides 
holding  the  situation  of  a  police  magistrate,  has  an  income 
of  near  3,000/.  a  year.  It  will  be  proved  that  Mrs.  Norton 
went  to  her  husband's  house  in  the  carriage,  and  that  he 
saw  her,  and  that  on  some  occasions  he  allowed  his 
children  to  ride  in  it,  and  by  paying  money  generally 
into  court  on  the  whole  declaration,  and  not  pleading  the 
general  issue  as  to  any  part  of  it,  the  defendant  admits  his 
wife's  authority  to  contract  (a). 

It  was  proved  that  Mrs.  Norton  had  used  the  horses 
and  carriages  which  were  the  subject  of  the  plaintiffs* 
claim,  and  that  on  three  different  occasions  she  went  to 
the  defendant's  house  in  it,  when  he  saw  her,  and  that  on 
a  few  other  occasions  the  defendant's  three  children  rode 
to  and  fro  in  the  carriage  to  see  Mrs.  Norton,  and  on 
another  occasion  rode  in  the  park  ;  but  it  appeared  from 
the  cross-examination  that  Mrs.  Norton  also  had  carriages 
from  another  livery-stable  keeper  during  the  time  that  she 
had  carriages  and  horses  from  the  plaintiffs. 

It  was  also  proved  by  Colonel  Leicester  Stanhope,  that 
when  the  defendant  and  Mrs.  Norton  lived  together,  tiie 
defendant  kept  a  cabriolet  and  Mrs.  Norton  had  hired 
carriages  to  ride  out  in  sometimes,  and  hackney  coaches 
at  others. 

remuoed  a  member  of  either  of  bad  taken  an  oatb  in  the  usual  . 
sucb  religious  denominations  of  form ;  **  and  a  wilful  false  affirm- 
Christians;  wluch  said  affirmation  ation  is  to  be  punished  as  perjury, 
or  declaration  shall  be  of  the  same  (a)  See  the  case  of  Seaton  v. 
force  and  effect  as  if  he  or  she  Beneiic^,  2  M.&  P.  66,  cited  infra. 
VOL.  Vllh  L  L  N.  P. 


508  GASES  AT  NISI  PRIUS» 

IMS.  P'^^^  letters  of  the  defendaDt  were  put  in ;  one  of  them 

dated  April  Ist,  1836,  was  from  the  defendant  to  one  of 
his  servants  named  Fitness^  which  directed  Fitness  not  to 
admit  Mrs.  Norton  or  her  brother  into  the  defendant's 
house.  The  other  four  letters  were  from  the  defendant  to 
Mrs.  Norton,  one  of  them  dated  June  14,  1837,  and  the 
others  without  dates.  These  letters  were  couched  in  kind 
terms,  and  expressed  a  hope  that  the  differences  of  the 
parties  might  be  arranged,  and  in  some  of  these  letters 
allusion  was  made  to  an  estate  of  which  the  defendant  had 
lately  become  possessed,  but  which,  for  some  time,  would 
probably  bring  him  but  little  profit  on  account  of  some 
extensive  repairs  which  were  needful;  and  also  to  a  pension 
of  SOL  year  which  was  received  by  Mrs.  Norton. 

No  evidence  was  given  of  the  cause  of  the  separation 
of  the  defendant  and  his  wife. 

Kelly f  for  the  defendant. — ^There  is  no  evidence  as  to 
bow  Mrs.  Norton  left  her  husband's  house. 

Lord  Abinger,  C.  B. — If  there  had  been  a  plea  of  the 
general  issue  that  defence  would  arise,  but  by  paying 
money  into  court,  you  admit  that  the  wife  had  authority  to 
contract  for  something,  and  it  may  be  a  question  of  amount 
unless  you  distinguish  some  part  of  the  bill  from  the  rest. 

Bamewall,  for  the  defendant,  cited  the  case  of  Seatam 
▼•  Benedict  (a). 

(a)  2M.&  p.  66.  This  was  an  the  wife  as  to  the  whole  demand* 
action  of  assumpsit  for  28/.  5«.  6d.  as  there  was  nothinsf  to  distinguish 
for  silk,  muslin*  lace,  &c.,  supplied  what  part  of  the  account  the  pay- 
to  the  defendant's  wife.  There  was  men t  into  court  applied  to.  The 
a  plea  of  non-assumpsit  as  to  all  Court  held  that  the  payment  into 
but  10/.,  and  a  tender  of  that  sum  court  had  not  that  effect,  and  Mr. 
which  was  paid  into  court,  and  Justice  Gate/ee  said :  *'  I  have 
which  the  plaintiff  took  out.  It  always  understood  the  rule  oa 
was  contended  that  the  payment  bringing  money  into  court  t9  he, 
into  court  admitted  the  agency  of  that  if  the  pavmeot  be  made  on  a 
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Lord  Abinger^  C.  B.— In  that  case  there  was  a  plea  of        1888. 
non  assumpsit. 

BamewaU. — ^The  payment  into  court  only  admits  so 
much  to  be  due. 


Lord  Abinobr,  C.  B. — I  think  the  case  must  go  to  the 
jury. 

Kelly  addressed  the  jury  for  the  defendant. — As  to  the 
cause  of  Mrs.  Norton's  departing  from  her  husband's 
house  we  have  no  evidence.  If  he  had  turned  her  out 
of  doors  he  would  be  liable  to  support  her  with  neces- 
saries suitable  to  his  state  and  degree;  and  even  if  that 
had  been  so,  which  is  not  the  fact,  the  payment  into  court 
is  more  than  sufficient.  One  of  the  letters  is  an  order  not 
to  admit  her  into  the  defendant's  house,  which  evidently 
supposes  an  antecedent  departure,  but  of  that  departure 
there  is  no  evidence.  I  will  admit  that  at  the  time  this 
debt  was  contracted  the  defendant  had  an  income  of  about 


general  count  in  assumpsit,  it  only 
amounts  to  an  acknowledgement 
by  the  defendant  of  the  plaintiff's 
right  of  action  to  the  amount  of 
the  sum  brought  in,  and  does  not 
preclude  the  defendant  from  taking 
any  objection  to  the  legality  of 
the  contract  in  order  to  prevent 
the  plaintiff  from  recovering  be- 
yond that  8um,  and  consequently 
it  is  an  admission  of  a  legal  de- 
mand only ;  but  that  if  the  declar- 
ation contain  a  special  contract  the 
bringing  of  money  into  court 
generally  is  an  admission  of  the 
contract  so  as  to  supersede  the 
necessity  of  the  plaintiff's  proving 
it  at  the  trial,  as  the  only  question 
is  as  to  the  amount  actually  due 
under  the  contract.    Beside?,  a 

h  L! 


special  contract  forms  one  entire 
cause  of  action,  and  as  the  action 
of  assumpsit,  though  founded 
upon  contract,  is.  strictly  in  the 
nature  of  tort,  the  breach  is  ad- 
mitted by  payment  of  money  into 
court,  and  that  is  the  substratum 
of  the  action.  Here  however  the 
plaintiff's  demand  was  made  up  of 
several  distinct  items,  and  the  de- 
fendant might  say  that  he  had 
authorized  part  of  them  to  be 
contracted  for  by  his  wife  but  not 
the  remainder,  and  the  payment 
into  court  only  admits  that  the 
plaintiff  was  entitled  to  recover  to 
the  amount  of  the  sum  paid  in." 

See  the  case  of  Cook  v.  Hurtle, 
post. 
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1888.  lyOOO/.  a  year ;  but  if  Mrs.  Norton  is  to  be  allowed  at  the 
rate  of  near  200/.  a  year  for  horses  and  carriages  only,  and 
is  to  be  allowed  every  thing  else  in  proportion,  it  is  quite 
manifest  that  the  defendant  could  not  have  a  coat  to  wear 
or  even  bread  for  his  three  children.  If  the  defendant 
be  liable  even  to  the  extent  of  necessaries,  he  has  paid 
too  much  into  court.  It  is  said  that  the  children  rode  out 
in  the  carriage;  that  has  been  allowed  for  by  the  de- 
fendant, and  also  a  period  during  which  he  heard  that 
Mrs.  Norton  was  ill ;  all  that  is  allowed  for  and  yet  more, 
and  that  amount  the  defendant  has  paid  into  court. 

Lord  Abinoer,  C.  B.,  in  summing  up. — I  take  the  law 
with  respect  to  husband  and  wife  to  be  this.  Where  a 
wife  is  living  with  her  husband,  and  where,  in  the  ordinary 
arrangement  of  her  husband's  household  she  gives  orders 
to  tradesmen  for  the  benefit  of  her  husband  and  family^ 
and  these  orders  are  proper  and  not  extravagant,  it  is 
presumed  that  she  has  the  authority  of  her  husband  for 
so  doing.  This  rule  is  founded  on  common  sense,  for  a 
wife  would  be  of  little  use  to  her  husband  in  their  do- 
mestic arrangements,  if  she  could  not  order  such  things 
as  are  proper  for  the  use  of  a  house  and  for  her  own  use, 
without  the  interference  of  her  husband.  The  law  there- 
fore presumes  that  she  does  this  by  her  husband's  authority. 
Where  the  husband  and  wife  are  separated  from  each 
other,  and  do  not  live  in  the  same  house,  new  consider- 
ations arise.  If  the  husband  has  turned  the  wife  out  of 
doors,  and  does  not  give  her  adequate  means  of  subsist- 
ence according  to  his  degree  in  life  and  his  fortune,  the 
law  makes  her  his  agent  to  order  such  things  as  are 
reasonable  and  necessary  for  herself,  but  it  gives  her  no 
liberty  to  go  into  any  extravagance,  or  to  pledge  his  credit 
for  any  thing  beyond  what  would  be  reasonable  and 
necessary  for  her  subsistance.  If  she  be  living  in  open 
adultery  her  husband  is  not  bound  by  any  contract  which 
she  may  make  even  for  necessaries.     If  the  husband  has 
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not  turned  the  wife  out  of  doors,  and  they  have  separated  1838. 
in  consequence  of  domestic  differences,  and  they  do  not 
live  together,  another  consideration  arises,  which  is  this. 
Has  the  husband  given  the  wife  sufficient  for  neces- 
saries suitable  to  his  degree  ?  for  if  he  has  he  is  not  Uable 
to  her  debts  even  for  necessaries  ;  for  if  the  wife  has  from 
her  husband  wherewithal  to  provide  herself  with  neces- 
saries, she  cannot  go  as  her  husband's  agent  and  bind  him 
even  for  necessaries.  Suppose  the  husband  has  a  given 
income,  and  it  appears  that  he  has  settled  it  upon  his  wife, 
or  he  assigns  to  her  and  pays  her  a  portion  of  that  ade- 
quate to  her  situation  and  necessities,  the  law  does  not 
authorize  a  tradesman  to  supply  her  fancies  in  any  way 
even  for  necessaries,  and  even  where  she  has  an  authority 
to  order  necessaries,  she  cannot  go  and  order  furniture  or 
the  like,  which  though  they  may  be  necessaries  are  not  suit* 
able  to  her  condition,  as  her  husband's  agent.  In  this  case 
the  plaintiffs  have  given  in  evidence  some  documents  which 
are  very  extraordinary  to  be  introduced  into  such  a  case, 
and  they  are  evidently  in  the  confidence  of  one  of  the 
parties,  yet  there  is  no  evidence  given  of  the  cause  of  the 
separation.  You  find  that  these  parties  are  separated, 
but  from  what  cause  you  know  not,  and  you  find  that  on 
one  side  at  least  it  was  wished  to  accommodate.  You 
must  not,  on  the  one  hand,  consider  from  this  evidence 
that  Mrs.  Norton  left  her  husband's  house  for  adultery; 
neither  ought  you  to  consider,  on  the  other  hand,  that  her 
husband  turned  her  out  of  doors.  The  case  is  therefore 
reduced  to  a  case  of  separation  from  some  cause  which 
does  not  necessarily  imply  guilt  on  either  side ;  that  is  a 
case  of  separation  from  difference  of  temper  or  something 
of  that  sort,  and  that  she  separated  without  any  allowance 
except  a  pension  of  50/.  a-year,  and  without  any  guilt  on 
her  part  so  as  to  prevent  her  having  a  reasonable  agency 
to  bind  her  husband  for  her  subsistence.  That  being  so, 
it  appears  to  roe  that  the  question  in  the  cause  is,  whe- 
ther you  think  that  this  bill  for  horses  and  carriages. 


512 


CASES  AT  NISI  PRIUS, 


1888. 


amounting  to  142/.  within  a  period  of  ten  months,  is  more 
than  it  was  reasonable  for  Mrs.  Norton  to  contract,  under 
all  the  circumstances  which  the  husband  and  wife  were 
placed  in  at  that  time,  because,  to  the  extent  of  what  was 
reasonable  for  her  to  have  under  the  circumstances  of  both 
the  parties,  she  must  be  presumed  to  have  bound  her  hus- 
band, and  not  beyond  that.  It  certainly  would  have  been 
more  satisfactory  to  my  mind,  in  my  present  view  of  the 
case,  if  the  defendant's  plea  had  been  that  he  made  no 
promise  except  of  a  certain  sum,  and  that  sum  had  been 
paid  into  court;  that,  however,  has  not  been  done,  and 
what  has  been  done  I  presume  was  done  under  competent 
advice.  If  you  think  that  it  was  reasonable  for  Mrs. 
Norton  to  have  all  these  horses  and  carriages,  I  think  the 
defendant  is  bound  to  pay  for  them,  but  if  you  think 
that  the  sum  paid  into  court  is  as  much  or  more  than  all 
the  debt  that  she  ought  to  have  incurred  for  horses  and 
carriages  for  the  period  I  have  specified,  you  ought  to  find 
your  verdict  for  th£  defendant. 

Verdict  for  the  defendant. 


BompaSf  Serjt.,  and  F.  V.  Lee,  for  the  plaintiffs. 
Kelly  and  Bamewall,  for  the  defendant. 

[Attomies — Wickens,  and  Clarke,  Fynmore,  ^  FladgaUJ] 


June  2\ti. 


Hardib  V.  Grant,  Esq. 

Debt  for  goods  sold.— Plea,  as  to  all  but  150/.,  nun- 
quam  indebitatus;  and  as  to  that  sum,  payment  into 
Court. 


If  a  hnsbind 
hu  put  away 
his  wife  for 
adnltery  he  is 
not  liable  even 
for  Decenaries 

supplied  to  her,  if  it  be  proved  oo  the  trial  of  an  action  for  the  price  of  such  necessaries,  that  she 
has  been  guilty  of  adultery ;  but  a  verdict  in  an  action  of  crim.  con.  is  not  receivable  in  evidence  in 
such  action,  as  it  is  res  inter  alias  partes.  If  a  husband  put  away  his  wife  on  a  charge  of  adultery, 
and  inform  a  tradesman  with  whom  his  wife  has  been  in  the  habit  of  dealing,  that  he  has  so  done, 
the  tradesman  cannot  recover  for  articles  supplied  her  unless  they  be  necessaries,  and  the  trades- 
man prove  that  the  wife  was  actually  in  want  of  them,  even  though  no  evidence  is  given  of  the 
adnltery. 
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It  was  opened  by  Platt^  for  the  plaintiflT,  that  this  action  igsg. 
was  brought  for  the  sum  of  257/.  7s.  6d.,  for  dresses 
supplied  to  the  wife  of  the  defendant.  Captain  Grant,  for 
herself  and  her  daughters ;  the  balance  in  dispute  being 
107^  7s.  6cL,  beyond  the  sum  paid  into  Court.  It  would 
be  proved  that  Mrs.  Grant  had  been  supplied  with  goods 
by  the  plaintiff,  to  the  amount  of  168/.  I6s»  6(/.,  in  the 
year  1884,  which  the  defendant  had  paid  for.  In  that 
year,  the  defendant  and  hts  wife  went  to  India,  and 
thence  to  China ;  and  returned  to  England  in  Norember, 
1837.  In  the  month  of  February,  183d,  Mrs.  Grant 
came  to  London,  and  ordered  the  goods  in  question  for 
herself  and  children. 

Goulbum^  Serjt,  for  the  defendant. — The  defendant 
does  not  dispute  any  of  the  items  before  the  liSth  of 
February,  1838 ;  nor  does  he  dispute  the  articles  charged 
for  the  children. 

P/a^/.— On  the  27th  of  February,  the  defendant  orders 
the  plaintiff  to  send  the  articles  for  the  children  to  St. 
Helens,  Bishopsgate. 

The  delivery  of  the  goods  to  Mrs.  Grant  was  proved, 
and  also  a  note  from  the  defendant  to  the  plaintiff  to  the 
following  effect : — 

"  27th  February,  183a 

"  J.  Hardie  is  informed  that  things  for  Miss  Grant 
are  to  be  sent  to  St.  Helens,  Bishopsgate." 

Evidence  was  also  given  that  Mrs.  Grant  was  at  Craw* 
ley's  hotel  from  the  12th  to  the  23rd  of  February,  and 
that  the  defendant  paid  the  bill  there. 

Goulbum,  Serjt,  for  the  defendant. — ^The  real  defence 
is,  that  Mrs.  Grant  was  guilty  of  adultery  with  Captain 
Vincent,    on   her  voyage   home  from  India.     But  the 
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1838.  question  here  will  be^  whether,  even  taking  it  that  the 
defendant  and  Mrs.  Grant  were  merely  separated,  enough 
has  not  been  paid  into  court  to  cover  every  proper  de- 
mand for  necessaries.  The  plaintiff  was  informed  on  the 
I2th  of  February,  1838,  that  the  defendant  and  Mrs. 
Grant  had  separated,  it  being  imputed  that  she  had  com- 
mitted adultery  with  Captain  Vincent;  and  on  the  first 
day  of  Easter  Term,  1838,  a  verdict  passed  against  Cap- 
tain Vincent  in  an  action  for  crim.  con.,  he  having  suffered 
judgment  to  go  by  default. 

Lord  Abinger^  C.  B. — The  verdict  is  no  evidence  here. 
How  could  the  plaintiff  know  in  February  of  a  verdict  in 
April  ?  Indeed,  the  verdict  is  not  even  evidence  that  the 
previous  intimation  given  to  the  plaintiff  was  true,  as  it  is 
res  inter  alias  partes. 

Goulburnt  Serjeant. — I  shall  shew  the  information  given 
to  the  plaintiff  on  the  12th  of  February,  and  can  it  be  con- 
tended that  after  that  information  the  plaintiff  had  a  right 
to  supply  Mrs.  Grant  with  expensive  clothes,  and  charge 
the  defendant  with  the  price  of  them,  Mrs.  Grant  not  being 
in  want  of  any  clothes  at  all  ?  In  the  case  of  Mainwaring 
V.  Leslie  (a),  Lord  Tenterden  says,  '*  If  you  furnish  goods 
to  a  married  woman  when  she  is  not  living  with  her  hus- 
band, it  is  for  you  to  shew  that  she  was  absent  from  some 
cause  which  would  justify  her  absence*'* 

It  was  proved  by  Mr.  Bolton,  of  the  firm  of  Jennings^ 
Bolton,  and  Jennings,  that  he  accompanied  the  defendant 
to  Brighton  on  the  10th  of  February,  where  they  saw  Mrs. 
Grant  at  a  hotel.  The  defendant  and  Mrs.  Grant  then 
separated,  and  the  defendant  took  the  children.  That  on 
the  11th,  the  defendant  and  the  witness  came  to  London, 
and  on  the  ISth  went  to  the  plaintiff's  house,  and  saw 

(a)  Ante,  Vol.  2,  p.  507. 
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Madame  Hardie,  to  whom  the  witness  stated,  that  in  con-  1838. 
sequence  of  the  discovery  by  Capt.  Grant  of  Mrs.  Grant's 
misconduct,  they  had  separated.  Mr.  Bolton  added, ''  I 
told  her  it  was  misconduct  with  Captain  Vincent:  I  did  not 
use  the  word  adultery,  but  I  have  no  doubt  that  Madame 
Hardie  understood  what  I  meant  by  misconduct*  The 
defendant  has  never  lived  with  Mrs.  Grant  since  I  went  to 
Crawley *8  hotel  with  the  defendant  on  the  15th  of  Febru- 
ary. The  defendant  saw  Mrs.  Grant,  and  I  was  with  them 
the  whole  time  of  the  interview.  The  defendant  paid  the 
bill  at  Crawley's  hotel." 

It  was  also  proved  by  the  lady's  maid  of  Mrs.  Grant, 
who  came  back  with  her  to  England  in  November,  1837, 
that  she  had  a  great  stock  of  clothes,  and  twelve  excellent 
new  dresses. 

Lord  Abinoer,  C.  B. — My  opinion  is,  that  the  plaintiff 
is  out  of  Court.  The  question  is  this,  whether,  if  a  trades- 
man has  notice  that  a  husband  has  dismissed  his  wife  on 
the  ground  of  adultery,  the  tradesman  can  supply  her  with 
expensive  articles  and  charge  the  husband  with  the  price 
of  them,  on  the  ground  that  the  wife  was  his  agent. 

PkUi,  in  reply. — I  submit  that  if  the  defendant  means 
to  rely  on  the  adultery  of  his  wife,  be  must  prove  it,  and 
if  he  dismisses  his  wife  on  a  charge  of  adultery,  which  may 
be  unfounded,  he  sends  her  into  the  world  with  credit  to 
provide  herself  with  necessaries  suitable  to  her  degree. 
There  is  no  evidence  of  any  adultery,  and  Mr.  Bolton 
saying  that  Captain  Grant  had  turned  away  his  wife  for 
misconduct,  is  not  enough.  It  may  also  be  a  question 
whether,  if  the  defendant  means  to  rely  on  adultery  as  his 
defence,  he  should  not  have  admitted  the  sale  and  delivery 
of  the  goods,  and  have  pleaded  the  adultery  specially.  If 
he  had  done  so,  and  his  plea  did  not  expressly  allege  adul- 
tery, it  would  have  been  bad,  and  that  being  so,  can  the 
defence  be  made  out  without  proving  adultery?     On  this 
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evidence  Mrs.  Grant  is  spotless,  and  it  is  rather  singular, 
that,  although  the  interview  of  the  defendant  and  Mr. 
Bolton  with  Madame  Hardie  was  on  the  ISth  of  Febraary, 
he  sends  on  the  27th  a  letter  as  to  the  clothes  of  the 
Misses  Grant,  which,  as  far  as  it  goes,  affirms  the  con- 
tract of  the  wife,  in  addition  to  which  he  pays  the  bill  at 
Crawley's  hotel;  that  is  all  incurred  on  and  after  the 
12tb  of  February. 


Lord  Abinoer,  C.  B.,  in  summing  up. — This  action  is 
brought  to  recover  a  balance  of  lOlL  Is.  6J.,  not  for 
necessaries  but  for  expensive  and  luxurious  articles  of 
dress,  and  the  plaintiff  thinks  it  right  as  a  tradesman  to 
say,  that  if  you,  the  defendant,  cannot  publicly  prove 
your  wife  to  be  guilty  of  adultery,  1  will  trust  her  to  any 
amount.  In  general  a  wife  cannot  by  law  bind  her  bus* 
band  by  a  contract,  and  the  exceptions  to  that  general  rule 
are,  where  she  can  be  fairly  considered  as  her  husband's 
agent.  In  cases  where  the  husband  and  wife  are  living 
together,  and  there  is  no  reason  to  suppose  any  differ- 
ence between  them,  the  law  presumes  an  authority  for  her 
to  order  proper  things  for  her  husband's  house  and  her 
own  clothing,  and  in  general  for  such  other  things  as  are 
fairly  within  her  superintendence.  If  the  husband  and 
wife  are  separated,  the  law  presumes  agency  only  in  one 
case,  which  is  where  the  husband  has  turned  his  wife  out 
of  doors  without  cause,  and  then  tradesmen  may  supply 
her  with  necessaries.  However,  it  appears  here,  that 
down  to  the  ISth  of  February  the  defendant  paid  for 
luxuries  for  her,  and  that  in  that  month  he  put  her  from 
bim.  There  is  no  evidence  of  her  being  turned  out  of 
the  house  at  Brighton,  indeed,  the  evidence  is  that  she 
was  left  there;  and  if  it  is  to  be  said  that  she  came  to 
Crawley's  hotel  without  necessaries,  I  say  that  the  burden 
of  proving  that  lies  on  the  plaintiff,  and  it  was  the  plain- 
tiff who  should  have  proved  that  she  came  there  without 
any  clothes  except  what  she  wore.    I  do  not  put  it  that 
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Mrs.  Grant  left  the  house  for  adultery,  but  that  as  1888. 
Madame  Hardie  was  apprized  of  the  separation,  she  knew 
Mrs.  Grant  was  not  the  agent  of  her  husband,  and  the 
question  really  comes  to  this — Whether  a  tradesman  after 
such  a  notice  has  a  right  to  trust  a  woman  with  clothes 
such  as  these  under  colour  of  a  law  which  enables  a  trades- 
man to  trust  a  woman  with  necessaries,  after  she  has  been 
turned  out  of  doors  without  cause*  It  has  been  said  that 
the  defendant  paid  the  bill  at  Crawley's  hotel,  and  at 
Brighton,  and  therefore  he  ought  to  pay  the  piaintiflT. 
Nothing  is  more  fallacious.  In  all  these  cases,  till  the 
adultery  is  proved,  such  bills  as  these  are  always  paid  by 
persons  of  proper  feeling,  and  I  think  the  defendant  was 
right  to  pay  the  hotel  bill,  and  would  have  been  right 
even  if  he  had  paid  for  clothes  for  Mrs.  Grant  if  she  had 
really  wanted  them ;  but  we  find  that  she  had  plenty  of 
clothes,  and  could  not  want  these.  If  you  can  find  any 
article  that  was  really  necessary,  I  should  agree  with  the 
learned  counsel  in  saying,  that  Madame  Hardie  might 
provide  it,  and  that  the  defendant  ought  to  pay  for  it. 
Where  the  husband  puts  away  his  wife  he  can  only  be 
liable  for  necessaries.  If  the  adultery  had  been  proved^ 
that  would  have  put  an  end  to  all  question  in  the  cause, 
but  even  without  that,  unless  Mrs.  Grant  was  in  want  of 
necessaries,  and  the  plaintiff  has  proved  to  your  satisfac* 
tion  that  she  actually  was  so,  you  ought  to  find  for  the 
defendant.  With  respect  to  the  articles  supplied  for  the 
children,  I  think  that  the  defendant  may  very  reasonably 
have  paid  for  them,  though  ordered  by  his  wife,  as  he 
might  think  she  was  the  best  judge  of  what  was  proper 
for  them. 

Verdict  for  the  defendant 

Plait  and  John  Batfley,  for  the  plaintiff. 

Goulburtif  Serjt.,  and  F.  Robinson,  for  the  defendant. 
[AitOTum^Sanfordt  aad  Jamingt,  B  Sf  J.] 
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1838. 


COURT  OF  COMMON  PLEAS. 


Adjourned  Sittings  in  London  after  Trinity  Term,  1838. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Jvfy2nd. 


LiNDER  r.  Robert  Prtor* 

Covenant.— The   declaration   stated  in  substance 
that  one  John  Homer  being  seised  in  fee,  on  the  23rd  Janu- 


A  lessee  of  t 
bouse  core- 
oanted  that  he 

blSrHduttnMt  ^^''y*  ^815,  demised  to  Thomas  M.  Pry  or  and  the  defend- 
^tTnneltl^en  *^"^'  ^^^^^  executoFS,  &c.,  a  messuage  &c.,  (which  was  de- 

a«  a  public 
licensed  vic- 
tualling-house, 
and  to  increase 
the  trade  and 
custom  of  it, 
and  that  he 
would  not  re- 
move the  trade 
or  the  license 
to  any  other 
public- house. 
In  an  action 
brought  upon 
this  covenant, 
the  breach 
was  that  the 
defendant  did 
not  use  his  best 
and  utmost  en- 
deavours to 
continue  the 
house  open  as  a 
public  licensed 

victualling-house,  &c,  but,  on  the  contrary,  allowed  it  to  be  disconUnued  and  the  license  to  be  re- 
moved. The  plea  was  only  that  the  defendant  did  use  his  best  and  utmost  endeavours  to  conti- 
nue the  house  open  and  to  increase  the  trade  according  to  the  true  intent  and  meaning  of  the 
covenant.  It  appeared  that  the  house  was  occupied  as  a  licensed  house  by  different  successive 
tenants  from  the  year  1815,  when  the  lease  was  granted,  to  the  year  1830,  in  which  year,  in  con- 
sequence of  complaints  of  irregularities  in  the  conduct  of  it  by  the  then  tenant,  the  license  was 
taken  away  by  the  magistrates,  and  from  that  time  till  the  year  1836,  when  the  lease  expired,  the 
house  had  not  been  licensed: — Held,  that  it  was  incumbent  on  the  defendant  to  shew  that  he  did 
•ome  act  after  ihe  reAisal  of  tlie  magistrates  to  renew  the  license,  such  as  applying  for  a  re-hearing 
of  the  case  by  them,  or  by  some  oUier  act  endeavouring  to  obtain  the  continuance  of  the  license, 
and  to  ^  the  bouse  open  again. 


scribed  as  being  and  having  been  used  as  a  public-house), 
for  the  term  of  twenty-one  years,  which  demise  contained 
a  covenant  on  their  part,  that  they  would  use  their  best 
and  utmost  endeavors  to  continue  the  house  open  **  as  a 
public  licensed  victualling-house,"  and  to  increase  the 
trade  and  custom  thereof,  and  would  not  remove  the  trade 
or  the  license  to  any  other  public-house.  It  then  stated, 
that  T.M.Pryor  and  the  defendant  entered  into  possession 
of  the  premises,  the  reversion  being  in  John  Homer;  that 
on  the  14th  of  September,  1830,  John  Homer  made  his 
will,  whereby  he  demised  the  premises  to  Samuel  Homer 
and  the  plaintiff,  and  the  survivor  of  them,  and  the  heirs, 
&c.,  of  such  survivor;  and  that  on  the  3rd  of  January, 
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1831|  John  Homer  died  so  seised  of  the  reversion,  without  1838. 
having  altered  his  will.  [There  was  a  suggestion  on  the 
record,  of  the  death  of  Samuel  Homer,  after  the  writ  and 
before  declaration.]  The  breach  was,  that  although  the 
plaintiff  had  kept  and  performed  his  part  under  the  de- 
mise, yet  the  defendant  did  not,  during  the  demise,  use 
his  best  and  utmost  endeavours  to  continue  the  house 
open  as  a  public  licensed  victualling-house,  &c« ;  but  on 
the  contrary  allowed  it  to  be  discontinued,  and  the  license 
to  be  removed. 

The  plea  was,  that  the  defendant  did,  during  the 
demise,  use  his  best  and  utmost  endeavours  to  continue 
the  house  open  &c.,  and  to  increase  the  trade  &c.,  accord- 
ing to  the  true  intent  and  meaning  of  the  covenant,  but  it 
did  not  contain  any  statement  as  to  the  removal  of  the 
license. 

It  appeared  that  the  lease  of  the  house  granted  in  1815, 
was  at  30/.  a-year,  with  a  premium  of  300/. ;  that  it  was 
occupied  as  a  licensed  public-house,  by  different  tenants, 
till  the  year  18i?4,  when  a  person  named  Cochran  became 
tenant  of  it  at  20/.  a-year,  without  any  premium,  Mrs. 
Cochran  was  called  as  a  witness,  and  said  that  there  were 
a  great  number  of  public-houses  in  the  neighbourhood, 
but  there  were  also  several  ship-builders'  yards  in  the 
neighbourhood,  and  they  had  a  good  business  from  a 
great  number  of  the  workmen  employed  there.  She 
admitted  that  they  were  unsuccessful  in  the  business,  be- 
cause many  of  the  customers  did  not  pay  their  bills ;  but 
she  added,  that  if  the  brewers  had  had  a  little  more 
patience  with  them,  they  would  have  been  able  to  have 
recovered  themselves.  In  the  year  I8S9,  a  person  named 
Davison  became  the  occupier  of  the  house,  during  whose 
occupation  frequent  complaints  were  made  of  disorderly 
conduct  there,  and,  at  length,  in  the  year  1830,  the 
license  was  taken  away  by  the  magistrates,  and  from  that 
time  till  the  expiration  of  the  lease,  in  the  year  1836,  the 
house  was  not  licensed  at  all.    The  defendant  and  his 
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co-lesBeCi  at  the  time  when  the  lease  was  granted,  carried 
on  the  business  of  brewers,  in  partnership,  and  the  defend- 
ant continued  to  carry  on  that  business  after  the  decease 
of  such  co-lessee. 

fVilde»  Serjt,  for  the  defendant— The  object  of  the 
covenant  evidently  was,  that  the  brewers  being  the  owners 
of  several  houses,  should  not  remove  the  trade  from  one 
house  to  another,  to  the  prejudice  of  the  party  granting 
the  lease.  The  landlord's  object  would  be  to  get  the 
greater  rent,  and  if  he  could  not  get  the  greater  rent,  he 
would  rather  have  it  a  private  than  a  public  house. 
Brewers  are  desirous  of  having  in  the  most  respectable 
parties,  but  when  a  house  is  failing  and  changing  its  ten- 
ants, a  person  gets  in  as  tenant  who  seeks  to  increase  the 
sale  of  liquors  by  irregular  means,  and  has  music  and  danc-» 
ing,  and  the  license  is  in  consequence  taken  away  by  the 
magistrates.  It  is  the  brewer's  interest,  and  he  is  desirous 
to  make  as  much  of  the  house  as  he  can,  and  to  get  as  re- 
spectable a  tenant  as  he  can.  There  was  a  lease  granted 
in  1815,  at  SOL  a-year  rent,  with  300/.  premium.  Mrs. 
Cochran  comes  in  in  1824,  and  she  pays  SOL  a-year  and 
no  premium.  They  have  omitted  no  reasonable  endea- 
vours, and  there  has  not  been  any  breach  of  the  covenant. 
If  the  landlord  thought  it  more  valuable  as  a  public-house, 
why  did  he  not  apply  to  get  the  house  licensed  again? 
The  license  was  stopped  in  1830,  and  the  action  is  not 
brought  till  18S8.  The  trade  would  not  support  the  house. 
What  damage  has  the  plaintiff  sustained?  He  may  to- 
morrow, if  there  is  a  demand  for  a  public-house,  get  his 
license.  The  plaintiff's  not  applying  for  a  license  for  seven 
years  marks  a  consciousness  that  no  efforts  could  have 
succeeded  in  getting  a  license,  and  that  if  a  license  had 
been  obtained,  instead  of  increasing,  it  would  have  dimi- 
nished the  value  of  the  house.  If  there  is  in  strict  law  a 
breach  of  the  covenant,  the  smallest  nominal  damages  will 
be  sufficient. 
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T1NDAL9  C.  J. — ^After  stating  the  nature  of  the  actioui  ISSB. 
and  the  terms  of  the  covenant  (in  summing  up)  said : — 
It  was  clearly  the  main  object  and  design  of  this  covenant 
that  the  tenant  should  not  remove  the  trade  to  any  other 
house  belonging  to  himself,  and  if  there  had  been  a  breach 
assigned  upon  it^  that  the  defendant  had  removed  the 
trade  and  the  license  to  any  other  house  in  the  neighbour- 
hood, that  would  have  been  a  very  different  case ;  but  the 
breach  is,  that  he  did  not,  during  the  dembe,  use  his  best 
endeavours  to  continue  it  open  as  a  public-house,  and  to 
increase  the  trade  of  it,  but  permitted  it  to  be  discon- 
tinued, and  the  license  to  be  removed.  The  answer  put 
in  is,  that  during  the  demise  he  did  use  his  best  endear 
vours  to  continue  the  house  as  a  public  licensed  house, 
and  to  increase  the  trade.  The  first  question  is,'  whether 
it  is  proved  that  the  utmost  endeavours  of  the  defendant 
have  not  been  used ;  and  secondly,  if  so,  what  damages 
the  plaintiff  is  entitled  to  recover.  It  is  my  opinion,  on  the 
first  part  of  the  breach,  as  the  affirmative  of  the  issue  is 
on  the  defendant,  that  it  is  incumbent  on  him  to  shew  that 
he  did  some  act  after  the  refusal  to  renew  the  license — 
that  he  applied  for  a  rehearing  of  the  case,  or  did  some 
act  to  endeavour  to  obtain  the  continuance  of  it,  and  get 
the  house  open  again.  Therefore,  the  question  is,  what 
damages  are  to  be  given.  And  on  this  part  of  the  case, 
you  will  consider  whether  the  plaintiff  might  himself  have 
obtained  the  license — ^you  will  have  to  say,  whether  any 
real  and  substantial  damage  has  been  sustained.  Let  us 
look  at  the  state  of  the  house— SOO/.  premium  and  30/. 
a-year  rent  were  given  for  it.  Now  the  interest  of  the  de- 
fendant as  a  brewer  was  to  keep  the  house  open — he 
could  have  no  other  motive ;  but  supposing  he  had  that 
sinister  motive  at  the  time  (for  which  there  is  no  pretence 
on  the  evidence  in  this  case),  viz.  the  intention  to  remove 
the  business  from  the  house  in  question  to  another  house 
of  his  own,  all  that  the  defendant  (the  brewer)  is  answerable 
for,  is  the  damage  which  the  plaintiff  has  sustained  by  his 
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not  taking  any  steps  to  obtain  the  granting  of  the  license 
again,  after  it  had  been  taken  away.  The  covenant  is  not 
absolutely  that  the  house  shall  continue  a  licensed  house. 
It  does  not  at  all  follow  that  any  endeavours  would  have 
been  successful,  and  if  the  defendant  had  shewn  that  he 
had  used  his  utmost  endeavours,  but  they  bad  been  unsuc- 
cessful,  that  would  have  entitled  him  to  a  verdict.  But 
as  that  is  not  proved,  the  question  is,  what  damage  the 
plaintiff  has  shewn  that  he  has  sustained  under  the  circum- 
stances. If  you  think  he  has  not  sustained  any  real  da* 
mage,  then  you  will  give  him  a  verdict  for  !#.,  or  what  are 
called  only  nominal  damages.  But  if,  in  weighing  the 
whole  of  the  evidence,  you  think  it  is  not  so,  then  you  will 
give  such  damages  as  you  think  he  is  reasonably  enti- 
tled to. 


Vedict  for  the  plaintiff— Damages  one  farthing. 
Piatt  and  Channell,  for  the  plaintiff. 
JVilde,  Serjt.,  and  Warren,  for  the  defendant. 
[Attornies— Z)rfw,  and  Pamell.] 


MyAth. 


Allen  r.  Wright. 


1.  HE  declaration  stated  that  the  defendant,  on  the  19th 
of  March,  1838,  assaulted  the  plaintiff,  and  forced  and 


In  an  action 
for  falte  im- 
prisonment 
tlie  defendant 

Jottified  on  tlie  gromid  that  tlie  plaintiff  had  been  liis  lodger,  and  after  she  had  left  her  apartments 
he  discorered  that  some  feathers  were  missing  from  a  bed  which  she  had  occupied,  and  he 
suspecting  her  to  be  the  person  who  had  stolen  them,  caused  her  to  be  apprehended,  &c.  It  ap- 
peared that  the  defendant  took  a  policeman  at  night  to  the  new  lodgings  of  the  plaintiff  a  few 
days  after  she  had  left  his  house,  and  had  her  apprehended  and  taken  to  the  station-house,  and 
the  next  day  she  was  examined  before  the  magistrate  and  discharged: — Held,  that  as  the  defend- 
ant had  taken  the  law  into  his  own  hands,  and  not  adopted,  as  a  prudent  person  would,  under 
such  orcumstances,  the  cautious  course  of  having  previous  investigation  by  a  magistrate,  and  ob- 
taining a  warrant  firom  him,  it  was  incumbent  on  him  to  make  out  to  the  entire  satisfaction  of  the 
Jury  not  only  that  a  felony  had  been  committed,  but  that  the  circumstances  of  the  case  were  such 
that  they  or  any  reasonable  person,  acting  without  passion  or  prejudice,  would  fairly  have  suspected 
the  plaintiff  of  being  the  person  who  had  committed  it. 
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compelled  her  to  go  into  the  public  street,  and  through  t838. 
several  lanes,  ftc,  to  the  police  station-house  in  Tower 
Street,  Lambethi  and  there  imprisoned  and  kept  her,  with- 
out any  reasonable  or  probable  cause,  for  twenty  hours, 
contrary  to  law  and  against  her  will;  and  that  on  the 
20th  of  March,  he  again  assaulted  her,  and  oonpelled  her 
to  go  from  the  station-house  to  Union  Hall  PoKce  Office, 
and  there  kept  and  detained  her  for  six  hours,  whereby  she 
was  not  only  hurt  and  injured  in  her  body  and  mind,  but 
also  exposed  and  injured  in  her  credit  and  circumstances. 
The  defendant  pleaded,  first,  *'  Not  guilty ;  '*  and  se- 
condly, a  special  plea  to  the  following  efiect : — that  the 
plaintiff  was  a  lodger  in  the  defendant's  house,  and  was 
supplied  with  a  feather  bed,  which,  during  a  portion  of 
the  time,  was  made  by  the  plaintiff  and  a  servant  of  the 
defendant ;  that  the  plaintiff  while  she  was  such  lodger, 
demeaned  herself  in  an  improper,  irregular,  and  disre- 
putable manner,  and  particularly  m  receiving  the  visits 
of,  and  cohabiting  with  one  O.  D. ;  and  that,  after  a 
certain  time,  she  refused  to  allow  the  servant  to  assist  in 
making  the  bed,  and  always  locked  the  door  of  the  room 
when  she  went  out  It  then  averted  that  while  the  plain- 
tiff continued  as  lodger,  as  aforesaid,  TOIbs.  weight  of 
feathers  were  stolen  from  the  bed ;  and  that  the  defend- 
ant having  good  and  probable  cause  of  suspicion,  and 
vehemently  suspecting  the  plaintiff  to  be  the  perscm  who 
stole  them^  caused  her  to  be  apprehended,  &c«.  Sec 

From  the  evidence  on  the  part  of  the  plaintiff,  it  ap- 
peared that  she  resided  for  some  time  in  the  house  of  the 
defendant  with  a  gentleman  named  Davison,  who  passed 
with  her  by  the  name  of  Gordon.  They  left  in  the  evening 
of  Friday,  the  16th  of  March,  between  six  and  seven 
o'clock ;  and,  after  they  were  gone  that  same  evening,  a 
friend  of  the  gentleman,  paid  the  defendant  for  him  several 
claims  for  damage  to  furniture,  &c.,  and  at  that  time 
nothing  was  said  about  any  loss  of  feathers  from  the  bed. 
On  the  evening  of  Monday,  the  19th  of  March,  about  ten 
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1838.  o'clock,  the  defendant  and  his  wife  were  observed  by  a 
policeman  on  duty,  watching  the  housei  No.  12,  in  the 
Waterloo  Road.  The  defendant  addressed  the  police- 
man, and  told  him  he  wished  to  ascertain  whether  a 
young  woman  named  Gordon  was  living  there.  The 
policeman  inquired  what  he  wanted  her  for,  and  was  told 
of  the  damage  sustained  which  had  been  paid  for,  and  also 
that  there  was  a  large  quantity  of  feathers  missing  out  of 
the  bed.  The  policeman  knocked  at  the  door,  and  gained 
admittance  to  the  house,  toj^ether  with  the  defendant. 
The  plaintiff  inquired  who  wanted  her,  and  on  being  told, 
said  she  could  not  see  Mr.  Wright  that  night  It  was 
then  about  twenty  minutes  past  ten.  The  policeman  and 
Mr.  Wright  followed  the  servant  up  stairs.  They  saw  the 
plaintiff,  and  the  policeman  asked  the  defendant  if  that 
was  the  person.  He  said,  yes,  it  was,  and  then  charged 
her  with  stealing  the  feathers  out  of  the  bed  in  his  house 
while  she  was  lodging  there.  The  policeman  told  her 
that  she  must  go  with  him  to  the  station-house.  She  at 
first  objected,  but  afterwards  went,  and  the  defendant 
made  his  charge  to  the  inspector,  and  she  was  locked  up 
in  a  cell,  where  she  remained  till  between  ten  and  eleven 
the  next  morning.  A  duplicate  for  a  bed  was  found  upon 
her.  After  the  plaintiff  had  been  locked  up,  the  police- 
man went  back  with  the  defendant's  wife  to  the  plaintiff's 
lodgings,  but  nothing  belonging  to  the  defendant  was  found 
there.  The  plaintiff  was  taken  on  the  next  day  before  Mr. 
Trail,  at  Union  Hall,  who  discharged  her.  The  defendant 
wished  him  to  remand  her,  but  he  would  not. 

It  was  also  proved,  that  the  gentleman  with  whom  the 
plaintiff  lived,  supplied  her  with  adequate  means  of  sup- 
port; and  a  witness  stated,  that  he  had  examined  the  bed, 
and  found  it  to  be  a  very  old  one,  and  expressed  it  as  his 
opinion  that  the  quantity  of  feathers  in  it  was  sufficient 
for  its  size. 

Stammers,  for  the  defendant. — The  plaintiff  has  been 
charged  with  felony  upon  just  ground  of  suspicion.    The 
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defendant  undertakes  to  proTe»  not  that  she  actually  com-  1838. 
mitted  the  offence^  but  that  she  was  arrested  under  such 
circumstances  of  suspicion  as  justified  the  examination 
before  the  magistrate.  The  question  is,  did  the  plaintiff 
place  herself  in  such  a  situation  of  suspicion  as  to  justify 
the  defendant  in  taking  her  before  the  magistratOi  and  the 
disputes  between  the  defendant  and  Mr.  Davison  had 
nothing  to  do  with  the  matter.  The  plaintiff's  leaving 
her  lodgings  before  the  expiration  of  the  notice  to  quit, 
and  between  six  and  seven  in  the  evening,  was  calculated 
to  excite  suspicion.  The  finding  of  the  duplicate  on  her, 
was  also  a  circumstance  of  suspicion.  It  will  be  injurious 
to  society  if  you  allow  it  to  go  forth  to  the  world,  that  a 
tradesman,  who  has  lost  his  property,  and  causes  an  inves- 
tigation to  take  place  before  a  magistrate,  shall  be  held  to 
be  dragged  into  Court  by  the  paramour  of  the  party 
charged. 

On  the  part  of  the  defendant,  his  servant  was  called  as 
a  witness,  and  said,  that  for  about  three  weeks  after  July, 
18S7,  when  she  went  to  live  at  the  defendant's,  she  assisted 
the  plaintiff  in  making  her  bed  ;  that  it  was  quite  a  full  bed, 
and  the  plaintiff  used  to  call  her  up  and  tell  her  that 
one  person  could  not  make  it  properly — ^that  during  the 
three  weeks,  when  the  plaintiff  went  out,  she  usal  to  leave 
the  door  of  the  room  open,  but  afterwards  she  used  to  lock 
it  and  go  out,  with  bundles  under  her  arm,  and  refused  to 
allow  her  to  help  her  in  making  the  bed ;  that  she  saw  the 
bed  the  next  morning  after  the  pliuntiff  left  and  found  it 
half  empty. 

An  upholsterer  also  proved  that  he  examined  the  bed, 
and  found  about  one-half  of  the  feathers  deficient. 

WUde,  Serjeant,  in  reply. — The  plaintiff  had  no  motive 
to  induce  her  to  steal  the  feathers ;  she  had  her  wants  sup- 
plied by  Mr.  Davison.  If  the  defendant  had  any  bonfi 
fide  charge  of  felony,  would  he  not  have  applied  for  a  war- 
rant ?    But  he  knew  he  could  not  get  a  warrant,  and  bis 

M  M  2 
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1838.  object  was  to  gratify  his  malice,  and  so  be  weot  at  lugbt 
and  took  ber  from  ber  own  bouse  and  lodged  ber  in  tbe 
station-bouse. 

TiNDAL,  C.  J,|  after  stating  tbe  complaint  in  tbe  declaim 
ation  and  tbe  defendant's  answer  to  it,  said — ^Tbat  is  an 
answer  wbicb  it  is  incumbent  oa  him  to  make  out  to  your 
satisfaction,  because  be  has  taken  the  law  into  bis  own 
bands  by  not  acting  as  any  prudent  person  would  have 
done,  vis.  going  before  a  magistrate  and  taking  out  a  war- 
rant. At  all  events,  tbe  defendant  acted  in  a  very  indis- 
creet manner  (as  there  was  no  reason  to  conclude  that  the 
plaintiff  bad  any  intention  to  abscond)  in  not  taking  tbe 
usual  and  cautious  step  of  having  tbe  case  investigated  by 
a  magistrate  before  imprisoning  tbe  party.  The  only  two 
points  upon  wbicb  you  must  be  oatbfied  before  you  can 
find  a  verdict  for  tbe  defendant,  are,  Ist,  that  a  felony  had 
actually  been  committed ;  that  some  person  or  other  had 
stolen,  according  to  tbe  evidence,  about  half  tbe  feathers 
from  tbe  bed;  and  2nd,  that  the  circumstances  were  sucb, 
that  you  yourselves,  or  any  reasonable  person,  acting  with-> 
out  passion  and  prejudice,  would  have  fairly  suspected  tbe 
plaintiff  of  being  tbe  person  who  did  it.  If  you  think  the 
circumstances  were  such,  you  will  find  your  verdict  for  tbe 
defendant;  if  you  do  not,  you  will  find  your  verdict  for  tbe 
plaintiff,  and  give  her  such  reasonable  damages  as  you 
think  she  is  entitled  to. 

Verdict  for  tbe  plaintiff— Damages,  5/. 
Wilde,  Serjeant,  for  tbe  pbuntiff. 
Stammers  for  tbe  defendant 
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Nbbley  v.  Lock.  j^^  ^^^ 

JLHE  declaiation  stated  in  substanoej  that  on  or  about  Apartytgreed 
the  month  of  August,  18S7,  a  project  was  set  on  foot  Mfoiio'wi:^ 
to  form  a  company  to  be  called  "The  London  Par-  l^'y^^^J"^ 
eels  Delivery  Company/'  and  that  the  defendant  pro-  fluence,and 
mised  the  plaintiff,  that  if  he  used  his  influence  and  situatioDof 
secured  him  to  be  appointed  a  superintendent  of  the  en^»  ^^»^i 
company,   he  would  pay  him   the  amount  of  his  first  •«««'op*y   ^ 
quarter's  salary.     It  then  averred  that  the  plaintiff  did  of  my  Ant 
use  his  influence,  and  did  secure  the  situation  for  the  Miary/''&c 
defendant,  who  was  in  consequence  appointed  and  re-  ^n  th^g'^f^^ 
ceired  his  first  quarter's  salary,  &c.     The  defendant  ment,tbedc- 

fendant  pleaded 

pleaded,  first,  that  he  did  not  promise;  secondly,  that  he  (inter aiu), that 
was  induced  to  promise  in  consequence  of  fraud  and  covin  to  mi^e°the 
on  the  part  of  the  plaintiff;  thirdly,  that  the  plaintiff  did  JgS'J^S'J^^„ 
not  use  his  influence  and  secure  the  situation  for  the  on  the  part  of 
defendant;    and  fourthly,    that  the  defendant  did  not  InVaraothat 
receive  his  first  quarter's  sahiry.  ^^^  l^"^^^^ 

influence  and 

WUde,  Seqt.,  for  the  plaintiff.— There  is  nothing  fllegal  Son!!'*"' 
or  fraudulent  in  the  matter.    The  company  were  no  par-  ^'.^*  ^n'li,^^ 
ties  to  the  plaintiff's  receiving  any  remuneration.    But  action,  the  in- 
the  plea  is  not  of  any  fraud  upon  the  company,  but  of  must  be  mch 
fraud  upon  the  defendant  ^^^  ^^if^' 

{adt  secured 

The  agreement  was  as  follows : —  tit,' to*eonsti. ' 

tute  fraud  and 
"  21st  August,  1837.        covin,  the  re- 
presentations 

"  Mr.  WiUiam  Neeley — Provided  you  use  your  influ-  made  by  the 
ence  and  secure  me  the  situation  of  superintendent  to  the  be^aiie  to  hu 
London  Parcels  Delivery  Company,  I  hereby  agree  to  J^u  *^J[J^2^  ** 
pay  you  the  amount  of  my  first  quarter's  salary »  on  or  made  them; 
before  three  days  after  I  receive  the  money  from  the  said  enough  to  shew 
company.     I  also  agree  to  pay  you  the  amount  of  my  ^JmiVth^*^ 

power  he  pos* 
sessed,  but  the  jury  roust  be  quite  satisfied,  before  they  affix  on  a  party  the  stigma  of  fraud,  that 
he  stated  what  was  untrue  to  his  knowledge. 
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1838.  second  qoarter's  salary,  on  or  before  three  days  after  the 
expiration  of  nine  months  from  the  date  of  my  commenc- 
ing with  the  said  company,  it  being  understood,  that  if 
the  said  company  should  not  have  succeeded,  but  ahaO 
dose  their  affairs  before  the  expiration  of  nine  months 
no  further  payment  shall  be  made  than  the  first  three 
month's  salary.  I  also  agree,  as  soon  as  possible,  to 
insure  my  life  for  lOOiL  for  a  year,  in  one  of  the  principal 
offices  in  London,  and  formally  to  make  over  the  policy 
to  you. 

"  Thomas  L.  Lock.- 

The  subscribing  witness  who  was  called  to  prove  the 
execution  of  the  agreement,  on  his  cross-examination, 
said, — ^'  The  plaintiff  said,  that  the  office  of  superintendent 
was  in  his  gift,  and  he  could  procure  the  appointment  for 
any  one  he  pleased,  and  the  plaintiff  should  have  it  if  he 
would  give  him  a  consideration  of  lOOL;  that  it  was  a 
most  desirable  situation ;  that  the  salary  would  be  SOOL  a- 
year,  and  the  duties  would  be  so  light  that  it  would  afford 
time  enough  for  attending  to  any  other  business,  and  that 
if  Mr.  Lock's  conduct  was  correct,  it  would  be  a  perma- 
nent situation.    He  desired  me  to  communicate  with  the 
defendant,  and  to  tell  him  these  things.     The  defendant 
took  the  office  about  two  months  after  August,  and  con* 
tinned  in  it  about  eight  months.**    On  his  re-examination 
the  witness  said, — *'  Neeley  never  held  any  office  in  the 
company,  but  said  he  could  procure  the  appointment 
through  one  of  the  directors,  and  that  he  had  influence 
with  them.     The  company  was  then  just  forming.    The 
plaintiff  said  the  defendant  was  to  apply  to  the  solicitor 
of  the  company  first,  and  it  would  be  necessary  for  him 
to  have  recommendations.  The  defendant  attended  at  the 
office,  in  Pickett-street,  after  hu  appointment,  to  do  the 
business  of  the  company."    A  witness  named  Mudie,  said, 
— **  I  was  the  original  projector  of  the  company ;  I  knew 
Neeley  before ;  I  cannot  say  that  he  directly  did  any  thing 
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in  the  formation  of  the  cotnpanyy  but  he  applied  to  me  to  isas. 
get  Mr.  Lock  into  a  situation;  I  had  previously  seen  Mr. 
Lock's  brother,  whom  I  knew  to  be  a  very  clever  man ;  I 
bad  bad  conversation  with  Neeley  about  the  duties  of  the 
office  of  superintendent;  I  represented  to  him  that  the  salary 
would  be  SOOL  a-year ;  I  explained  to  him  that  the  super- 
intendent would  have  to  take  care  that  all  the  subordinate 
servants  in  the  district  over  which  he  might  be  appointed  i 
did  their  duty  and  were  punctual ;  Mr.  Lock  was  appointed 
some  time  in  Augusti  I  think ;  I  saw  him  about  the  next 
day  after;  upon  the  representation  of  Neeley ,  I  believed 
Lock  to  be  a  proper  person,  and  I  have  no  reason  to  doubt 
his  ability  to  discharge  the  duties  of  the  office.  His 
attendance  was  required  at  Picket  Street,  to  receive  direc- 
tions from  me.  I  was  taken  ill  soon  after,  and  have  not 
attended  to  the  affairs  of  the  Company  since.  His  first 
instructions  were  to  ascertain  the  boundaries  of  his  dis- 
trict, and  to  divide  it  into  six  rides,  and  afterwards  he 
would  be  held  responsible  for  the  punctual  delivery  of  the 
parcels,  and ,  in  fact,  he  must  see  that  the  business  was  done. 
He  attended  almost  every  day.  The  salary  was  ultimately 
settled  by  the  directors  at  150/.,  but  it  was  understood 
that  things  were  going  on  well,  and  it  would  be  as  good  as 
2O0L  afterwards/'  On  his  cross-examination  he  said, — "  I 
hsve  received  a  sum  of  money  from  the  company,  and  have 
discharged  them.  I  was  the  principal  superintendent  of 
all  the  districts.  The  salaries  were  to  commence  from  the 
Snd  of  October.  I  put  the  power  into  the  hands  of  Mr. 
CoUinson  and  of  Messrs.  Leeks  and  Wells,  to  form  a  com- 
mittee. Mr.  CoUinson  is  now  the  managing  director,  and 
a  committee  of  management  was  formed  ;  a  Mr.  Brown 
was  added  to  the  committee  by  me,  and  Mr.  Brandram  and 
a  Mr.  Renwick  by  them,  and  Mr.  Sidney  also.  Mr.  Lock 
was  chosen  without  making  any  appearance  before  the 
directors,  as  far  as  my  knowledge  goes.  I  never  heard  of 
his  being  examined  before  the  directors  on  the  19th  of 
August.    I  was  present  when  he  was  appointed,  and  told 


Neblby 

V. 

Lock. 
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1888.  him  a  few  days  after.  Mr.  Collinaon^  Mn  Renwick,  and 
Mr.  WellSf  I  think,  were  there.  Mr.  Brown  waa  not  there. 
I  do  not  remember  the  day.  I  never  received  any  money 
for  any  of  my  appointments.  I  never  heard  of  Mr.  Neeley'i 
having  to  receive  100/.  from  Mr*  Lock  till  Mr.  Lock  told 
me.  I  never  authorized  Mr.  Neeley  to  ask  100/.,  but  I  had 
a  vehement  suspicion  that  there  was  something  underhand. 
I  have  often  said  in  joke,  that  I  ought  to  have  the  oyster 
and  they  the  shell,  as  I  had  the  appointing  of  the  superin- 
tendents."— On  his  re-examination  he  said, — **  I  suspected 
Neeley  was  going  to  get  money,  but  it  was  no  concern 
of  mine.  After  Neeley  recommended  Lock  to  me.  Lock 
wrote  a  letter.  I  told  Mr.  Collinson  that  Mr.  Lock  was  a 
very  proper  person,  and  there  was  another  strong  reason 
why  he  should  be  appointed,  as  his  brother-in-law,  Mr. 
Littlejohn,  would  send  fifty  parcels  a-day.** 

A  policy  of  insurance  effected  by  the  defendant  in  pur- 
suance of  the  agreement,  and  which  had  been  deposited 
by  him  with  the  plaintiff,  dated  the  24th  of  August,  was 
put  in. 

Mr.  Collinson  was  then  called  as  a  witness^  and  stated 
that  he  was  one  of  the  committee  of  managers ;  that  Mr. 
Lock  was  examined  on  the  19th,  and  appointed  by  the 
directors  on  theSlst  of  August;  that  the  salaries  were 
fixed  on  the  7th  of  August,  but  the  duties  did  not  com- 
mence till  the  2nd  of  October ;  that  the  defendant  received 
on  the  2nd  of  January,  37/.  10«.,  on  the  10th  of  February, 
22L  lOs.,  and  on  the  2nd  of  April,  27/.  lOs. ;  that  they 
found  it  necessary  to  make  alterations  which  were  the 
result  of  subsequent  experience,  and,  according  to  the 
reduced  scale  of  the  establishment,  there  was  no  further 
need  of  Mr.  Lock's  services,  and  he  left,  but  was  not  dis- 
charged. The  witness  added,  that  he  received  letters  of 
recommendation  of  Mr.  Lock,  and  that  the  meeting  on  the 
19th  of  August  was  not  a  board  day,  but  a  preliminary 
meeting,  at  which  Mr.  Mudie,  Mr.  Leeks,  and  himself,  were 
present ;  that  at  the  meeting  on  the  21st,  Mr.  Mudie  was 
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not  present,  but  the  directors  were  made  acquainted  with  isss. 
what  had  passed  on  the  19th|  and  Mr.  Lock  was  elected 
unanimously.  The  witness,  on  his  cross-examination,  said, 
— **  The  reason  of  my  appointing  Mr.  Lock  was  the  re- 
spectability of  the  recommendations  and  his  connexions, 
and  the  personal  examination  influenced  me  also.  I  never 
directly  or  indirectly  authorised  Mudie  or  Neeley  to  sell 
the  office  of  superintendent  I  never  heard  of  any  money 
till  the  defendant  told  me  about  six  weeks  ago.  I  acted 
upon  my  own  judgment  and  not  under  the  influence  of  Mr* 
Mudie,  or  any  solicitation  on  the  part  of  Mr*  Neeley."  On 
his  re-examination  he  said, — "  Mudie  was  the  projector  of 
the  company.  I  first  learned  from  him  about  the  com* 
pany — he  applied  to  me  with  a  view  of  forming  it,  and  six 
or  seven  gentlemen  attended  the  preliminary  meeting. 
The  only  examination  on  the  19th  of  August  waS}  that  we 
considered  the  recommendations  of  the  candidates,  and 
explained  to  them  the  nature  of  the  duties  we  supposed 
they  would  have  to  perform,  and  inquired  whether  they 
were  willing  to  undertake  them.  There  was  no  other  ex- 
amination. Mudie  continued  in  office  till  about  a  fortnight 
before  the  Snd  of  October,  when  the  Company  commenced 
operations.** 

Starts,  Serjeant,  for  the  defendant— The  plaintiff  has 
done  nothing  for  the  defendant,  and  has  no  right  to  the 
money  which  he  claims.  This  is  the  age  of  jobbery,  and 
the  plaintiff*  seeks  by  trickery  to  obtain  this  money.  The 
agreement  is  dated  the  same  day  as  the  appointment,  and 
was  very  probably  signed  after  it  The  words  are, "  secure 
me  the  situation,"  and  the  declaration  avers,  as  it  must, 
that  the  plaintiff  did  use  his  influence  and  did  secure  the 
situation  for  the  defendant  The  plaintiff's  own  account 
before  the  agreement  was  made,  is,  that  the  office  was  in 
his  gift,  &c.  The  whole  is  a  very  artful  and  skilful  repre- 
sentation, and  by  it  he  induced  the  defendant  to  sign  the 
agreement.  But  it  is  false  in  every  particular.  Where  was 
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1838.  the  influence  to  be  found  ?  Where  was  it  exerted  ?  The 
claim  it  not  made  out^  and  the  plaintiff  is  not  entitled  to 
recover. 

TiNDAL^  C.  J.,  in  summing  up,  said: — This  is  an  action 
to  recoyer  the  sum  of  37/.  10#.,  being  the  amount  of  a  first 
quarter's  salary  upon  an  agreement  which  states  that,  pro- 
vided the  plaintiff  will  use  his  influence  and  secure  him  the 
situation  of  superintendent  in  the  London  Parcels  Delivery 
Company^  he,  the  defendant,  will  pay  him  the  amount  of 
his  first  quarter's  salary,  within  three  days  after  the  receipt 
of  it  by  him.  There  is  no  doubt  that  the  defendant  did 
receive  the  first  quarter's  salary,  and  that  more  than  three 
days  elapsed  and  he  did  not  pay  it  to  the  plaintiff.  The 
first  answer  given  by  the  defendant  is,  that  he  did  not 
make  the  agreement,  but  that  seems  to  be  answered  by  the 
production  of  an  agreement  in  substance  proving  the  state- 
ment in  the  declaration.  The  second  answer  is,  that  he 
entered  into  the  agreement  through  the  fraudulent  repre- 
sentations of  the  plaintiff;  and  another  answer  is,  that  in 
point  of  fact  the  plaintiff  did  not  use  his  influence  and 
secure  the  appointment  for  the  defendant.  If  you  find 
that  either  of  these  pleas  are  made  out,  it  will  be  a  verdict 
for  the  defendant.  If  the  representations  made  by  the 
plaintiff  were  untrue  to  the  knowledge  of  the  plaintiff,  that 
will  be  fraud,  but  if  the  plaintiff  innocently  stated  what  he 
believed  to  be  true  at  the  time,  and  it  afterwards  turned 
out  differently  that  will  not  be  fraud.  The  question  on  the 
second  issue  will  be,  whether  any  part  of  this  represent- 
ation was  false  to  the  knowledge  of  the  plaintiff  at  the  time. 
If  by  "  in  his  gift,**  he  meant  it  strictly,  certainly  it  was  not 
true ;  but,  perhaps,  that  was  only  a  mode  of  expression. 
You  would  not  affix  on  a  person  the  stigma  of  fraud  unless 
you  are  quite  satisfied  that  he  stated  what  was  untrue  to 
his  knowledge.  It  may  amount  to  no  more  than  that  he 
was  stating  a  little  warmly  the  power  he  had.  Then  comes 
the  principal  question,  whether,  from  what  you  have  heard, 
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the  plaintiff  used  his  influence  and  secured  the  situation  to  1838. 
the  defendant  It  appears  to  me,  that  to  maintain  this 
action  the  influence  used  must  be  such  that  the  situation 
was  secured  by  it  It  is  perfectly  clear,  that  Neeley  has 
not  done  any  thing  in  procuring  the  appointment  for  Lock, 
except  through  Mndie.  It  seems  that  Lock  himself  did 
think  that  he  was  indebted  to  Neeley  for  the  appointment, 
as  he  afterwards  effected  a  policy  of  insurance,  which  he 
delivered  to  Neeley.  But  Lock  may  have  discovered  since 
that  he  was  not  so  much  indebted  to  Neeley  as  he  thought 
he  was.  [His  Lordship  then  read  the  evidence  of  the 
witness  Collinson,  and  observed]  You  will  have  to  say 
whether  it  is  made  out  on  the  second  point,  that  there  was 
any  false  and  fraudulent  representation,  and  if  you  have 
any  doubt  on  that  point,  then  the  question  will  be  on  the 
third  issue,  whether  you  see  your  way  affirmatively  to  say 
that  the  plaintiff  did  secure  the  appointment  for  the 
defendant ;  if  he  did,  you  will  find  your  verdict  for  him ; 
if  he  did  not,  you  will  find  your  verdict  for  the  de- 
fendant. 

The  jury  found  a  verdict  for  the  defendant  on  the  third 
issue,  and  for  the  plaintiff  on  the  first  and  fourth  issues. 
On  the  second,  there  was  a  difference  of  opinion,  and 
SioriSf  Serjeant,  for  the  defendant,  allowed  the  verdict 
upon  it  to  be  entered  for  the  plaintiff. 

WUdef  Serjeant,  and  Wordsworth,  for  the  plaintiff. 
Storks,  Serjeant,  and  W.  H.  Watson,  for  the  defendant. 
[AttomicB — r.  Surr,  and  A,  Broum.'] 
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BEFORE  LORD  ABINOER,  C.  B*,  AND  MR.  JUSTICE  PATTESOM. 

ABINGDON    ASSIZES. 

BEFORE  LORD  ABINGBR|  C*  B. 


„    .  ^  Shepherd  v.  Whbblb,  Esq* 

March  6th.  ^ 

In  an  action  TrESPASS  for  taking  the  plaintiff's  goods.  Pleas— 
foMSdn'^e^  1st,  Not  guilty;  2nd,  that  the  plaintiff  was  not  lawfully 
plaintiff's  goods,  possessed  of  the  goods. 

to  connect  the 
sheriff  with  the 

*f^cd  b™e  ^*  ^**  opened  by  Ludlow,  Seijt,  for  the  pldntiff,  that 

officer  that  he  the  goods,  which  were  the  subject  of  this  action,  had  been 

under  a  war-  taken  by  a  sheriff's  officer  named  M'Oraw,  under  an  eze- 

produo2i!^an*d  c***'®^  which  had  been  issued  at  the  suit  of  a  person 

which  be  stated  naoicd  Golding,  against  a  person  named  Pevey,  to  whom 

that  he  re* 

ceivedfrom  the  goods  had  Originally  belonged;  and  that  the  real 
CoTthe  London  ^ucstion  to  be  tried  was,  whether  an  assignment  made  by 
^riffi**!!***  Pcvey  to  the  plaintiff  (who  was  one  of  his  creditors)  for 
also  proved  the  benefit  of  himself  and  the  other  creditors  who  should 
sheriff  that  ^'  bccome  parties  to  the  deed,  was  valid  or  not,  the  value  of 
"rSle^Sn^  the  goods  being  W.  only. 

don  agents  of 

nlid,  suffidTnt.  To  connect  the  sheriff  with  the  officer,  Mr.  Blandy,  who 
undlra*"^"fi['  was  the  defendant's  under-sheriff,  was  called  (without 
levy  on  goods     being  swom)  to  produce  the  warrant,  he  having  received  a 

worth  14/L,  and        .    *  /       ^  ,,  ,     i         ,       ,      , 

the  sheriff  be      sub  poena  duccs  tccum.    He  stated  that  he  had  not  any 

sued,  and  the  ^  •     v  • 

ezecuUon  ere-    Warrant  in  his  possession. 

ditor  give  the 

sheriff  an  agreement  of  indemnityi  this  agreement  requires  a  stamp,  unless  the  indemnity  be 

limited  to  a  sum  under  20/. 


Sbbphbko 
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M'Graw,  the  officer,  was  then  called  (without  being        isss. 
sworn)  to  produce  his  warrant,  which  he  did. 

Mr.  Blandy  was  then  swom,  and  stated  that  warrants 
were  not  granted  at  the  under-sheriflP's  officei  but  by  Messrs.  Wheblb. 
Adlington  &  Co.,  who  were  the  London  agents  of  the 
defendant  as  sheriff.  He  stated  that  he  did  not  know  the 
handwriting  in  which  this  warrant  was  filled  up,  nor  did  he 
of  his  own  knowledge  know  any  thing  as  to  the  genuineness 
of  the  warrant  The  officer,  M'Ghraw,  was  sworn,  and 
stated  that  he  seized  the  goods  under  this  warrant,  and 
that  he  received  it  from  Messrs.  Adlington  &  Co.,  the 
agents  of  the  sheriff. 

Lord  Abinger,  C.  B. — ^I  think  that  this  is  sufficient  to 
connect  the  sheriff  with  the  transaction. 

The  warrant  was  read. 

Mr.  Blandy  produced  an  agreement  of  indemnity  given 
by  the  execution  creditor,  Mr.  Golding,  to  the  sheriff.  It 
was  attested  by  the  officer,  M'Graw,  as  the  subscribing 
witness,  but  was  not  stamped. 

Tjfrwhiif  for  the  defendant,  objected  that  it  could  not 
be  read  unless  it  was  stamped. 

Ludlow,  Seijt. — It  is  under  SO/. ;  the  goods  sold  for  14/. 
only. 

Lord  Abinoer  (having  read  the  agreement). — ^This  is 
an  agreement  to  indemnify  the  sheriff,  and  there  is  nothing 
which  limits  it  to  any  sum  under  SO/.  If  the  sheriff  is 
defeated  in  this  action  he  will  expect  a  great  deal  more 
from  the  execution  creditor  than  a  repayment  of  the  14A 
I  think  I  cannot  receive  it  ' 

The  evidence  was  rejected. 

Verdict  for  the  defendant. 
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Ludlow,  Serjt.,  and  Carrington,  for  the  plaintiiF. 

TtfrwAit  and  Bros,  for  the  defendant. 

[Attornies— BanMfy  and  SlantfyJ] 


BEFORE   MR.  JUSTICE   PATTESON. 


Doe  on  the  Demises  of  Graham  Hall  and  Others  v. 
Penfold  and  Others. 

£ JECTMENT  to  recover  houses  at  Newbury. . 
Plea — General  issue. 

It  was  opened  by  Ludlow,  Serjti  for  the  lessor  of  the 
plaintifFi  that  his  client,  Mr.  James  Halli  had  in  the  year 
1823,  taken  an  equitable  mortgage  of  the  property  in 
question  from  his  brother,  the  late  Mu  John  Hall,  who 
had  let  the  defendants  into  possession  of  the  property  in 
question ;  and  that  some  of  the  demises  in  the  present 
declaration  were,  by  persons  who  had  the  legal  estate  in 
fee,  others  being  founded  on  a  mortgage  term  which  was 
outstanding. 

On  the  part  of  the  lessor  of  the  plaintiff,  as  to  the 
freehold  title,  a  series  of  deeds  was  put  in,  commencing 
with  a  conveyance,  by  a  person  named  Stroud,  dated  in 
the  year  1807.  The  only  evidence  to  shew  the  seisin  of 
Stroud,  was,  that  in  the  years  1806  and  1807  he  was  in 
the  possession  of  the  whole  of  the  property. 

Carrington,  for  the  defendants,  submitted  that  this 
was  not  sufficient  evidence  of  the  seisin  in  fee  of  Mr. 


March  6th. 

Where,  in 
ejectment,  the 
lessor  of  the 
plaintiff  com- 
menced his 
title  hy  shewing 
a  conveyance  in 
fee  from  S.  in 
1807,  evidence 
that  S.  was  in 
possession  of 
the  property  in 
the  years  1806 
and  1807,  is 
evidence  of  his 
seisin  in  fee, 
unless  there  be 
something  to 
shew  that  he 
had  a  less 
estate. 

To  prove 
that  W.  F.  of 
L.  was  dead, 
his  will,  dated 
in  the  year 
1817,  from  the 
Prerogative 
Court,  was  pro* 
duced,  and  an 
examined  copy 
of  the  register 
of  burials  of  L. 
of  the  year 
1817»  contain- 
ing an  entry  of 
the  burial  of  a 
•'W.P.  ofL.;" 

and  it  was  stated  by  a  niece  of  W.  F.  that  he  was  dead,  and  that  she  had  received  a  legacy  of 
loot  under  his  wiU,  but  was  not  at  the  place  when  he  died: — Hetd,  to  be  mfflcient  evidence  of 
the  death  of  W.F. 

A.  having  made  a  deposit  of  deeds  to  B.  on  an  equitable  mortgage,  gave  a  schedule  of  the 
deeds,  in  which  he  described  one  as  the  deed  of  C. : — Hetd,  that  in  an  ejectment  brought  by  B. 
against  a  person  who  came  in  under  A.,  this  admission  by  A.  did  not  dlq^ie  with  proof  of  the 
execution  of  this  deed. 
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Stroud,  who,  by  the  deed  put  in,  assumed  to  convey  an 
estate  in  fee. 

Ludlow,  Serjt. — He  was  in  possession. 

Carrington. — So  were  all  the  occupiers  who  had  pos- 
session before  and  after  him,  and  they  might  every  one  of 
them  have  been  set  up  as  having  seisin  in  fee. 

Patteson,  J. — If  he  was  in  actual  possession,  that  is  evi- 
dence that  he  was  seised  in  fee,  unless  there  be  something 
to  shew  that  he  had  a  less  estate.  I  think  that  if  nothing 
further  be  shewn,  it  is,  at  least,  some  evidence  of  a  seisin 
in  fee. 

The  conveyances  having  traced  the  freehold  title  to  Mr. 
W.  Fortescue,  of  Lambourn,  it  was  proposed  to  shew  that 
he  was  dead ;  and  that  by  his  will,  he  devised  this  pro- 
perty to  the  person  by  whom  it  was  conveyed  to  Mr. 
James  Hall,  the  lessor  of  the  plaintiff.  To  prove  the 
death  of  Mr.  W.  Fortescue,  his  original  will,  proved  in 
the  Prerogative  Court,  was  put  in ;  it  was  dated  4th  of 
September,  1817,  and  his  niece  stated,  that  he  was  dead, 
and  that  she  had  received  100/.  as  a  legacy,  under  his 
win ;  but  she  stated,  that  she  lived  in  Buckinghamshire, 
and  was  not  at  Lambourn,  in  Berkshire,  the  place  at 
which  he  died. 

Carrington^  for  the  defendants,  objected  that  the  evi- 
dence of  the  death  was  not  suflScient. 

A  clerk  of  the  plaintiff's  attorney  stated,  that  he  ex- 
amined a  copy  of  an  entry  in  the  register  of  burials,  at 
Lambourn,  with  the  original  register.  He  stated,  that  he 
resided  in  London,  and  had  not  known  Mr.  Fortescue. 

It  was  read — It  was  a  register  of  the  burial  of  William 
Fortescue,  of  Lambourn,  in  the  year  1817. 
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1838.  ^en^  to  the  door  and  saw  the  child  in  her  mother's  arms  ; 
I  took  the  child  which  was  then  apparently  dead. 

Fanny  Bradley,  a  little  girl,  said— I  saw  the  rumpus 
at  Cruse's ;  I  was  opposite  the  house ;  the  door  was  open ; 
Charlotte  Heath  was  there,  and  Thomas  Cruse  beat  her 
with  his  hand,  and  then  kicked  her ;  he  did  not  beat  her 
very  violently ;  after  he  kicked  her  he  took  her  in  his  arms 
and  struck  her  head  against  the  beam  of  the  ceiling,  and 
then  threw  her  down  on  the  brick  floor ;  I  am  sure  he  took 
up  the  child  and  threw  her  on  the  floor ;  Mary  Cruse  said, 
"  Kill  her,  kill  her ;  I  won't  come  near  you,  if  you  kill  her  :** 
Mrs.  Alder  took  the  child,  and  Thomas  Cruse  went  away ; 
after  the  child  was  thrown  down  the  wife  said,  ''  Murder, 
murder !  my  child  is  murdered !"  and  she  called  Mrs* 
Alder. 

Mary  Heath — I  saw  the  child  apparently  dead;  she 
was  very  sick,  and  blood  came  from  the  mouth  and 
ears. 

Mr.  Carter. — I  am  a  surgeon  at  Newbury ;  I  was  called 
in  to  attend  the  child  about  two  hours  after  the  injuries  i 
it  was  in  a  state  of  insensibility  from  concussion  of  the 
brain;  I  visited  it  twice  after;  the  first  time  was  on  the 
same  evening ;  it  was  no  better ;  and  the  second  time  it 
was  no  better;  there  was  still  stupefaction;  this  concus* 
sion  of  the  brain  was  an  injury  dangerous  to  life. 

Carringion,  for  the  prisoners,  submitted,  that  as  this 
was  a  felony,  charged  to  have  been  committed  by  husband 
and  wife  jointly,  the  wife  was  entitled  to  be  acquitted  on 
the  ground  of  coercion. 

Patteson,  J. — The  wife  took  an  active  part  in  the 
matter. 

Carrifigton. — I  do  not  put  it  that  the  wife  was  coerced 
in  point  of  fact,  but  I  put  it  as  a  conclusion  of  law  which 
applies  in  all  cases  of  felony,  except  treason  and  murder. 
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Pattbson,  J.— Some  of  the  books  also  except  robbery. 

Carringion. — There  seems  no  reason  for  excepting  rob- 
bery»  any  more  than  any  either  felony. 

Patteson,  J. — It  may  be,  that  in  cases  of  Felony  com* 
mitted  with  violence,  the  doctrine  of  coercion  does  not 
apply- 

Carrington, — A  few  years  ago,  on  the  Midland  Circuit, 
a  man  and  his  wife  were  tried  for  a  highway  robbery. 
The  man  was  reluctant,  and  wished  not  to  commit  the 
offence,  but  his  wife  made  him  do  it,  and  Mr.  Justice 
Burrough  directed  an  acquittal  of  the  woman  on  the  ground 
of  coercion,  and  said  that  if  a  wife  were  in  company  with 
her  husband,  the  law  presumed  that  she  was  under  his 
controul,  though,  in  point  of  fact,  the  contrary  might  be 
and  often  was  the  case. 

Patteson,  J. — I  will  reserve  this  point  also,  if  upon 
further  consideration  I  should  think  it  necessary. 

/ 
Carringion  addressed  the  jury,  and   submitted,   that 

however  violent  the  conduct  of  the  prisoners  had  been, 

they  had  formed  no  intention  of  murdering  the  child. 

Patteson,  J.,  (in  summing  up.) — Before  you  can  find 
the  prisoner,  Thomas  Cruse,  guilty  of  this  felony,  you 
must  be  satisfied  that  when  he  inflicted  this  violence  on 
the  child,  he  had  in  his  mind  a  positive  intention  of  mur- 
dering that  child.  Even  if  he  did  it  under  circumstances 
which  would  have  amounted  to  murder  if  death  had  en- 
sued, that  will  not  be  sufficient,  unless  he  actually  in- 
tended to  commit  murder.  With  respect  to  the  wife,  it  is 
essential  not  only  that  she  should  have  assisted  her  hus<- 
band  in  the  commission  of  the  oflTence,  but  also  that  she 
should  have  known  that  it  was  her  husband's  intention  to 
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commit  murder.  It  appears  that  both  these  persons  were 
drunk,  and  although  drunkenness  is  no  excuse  for  any 
crime  whatever,  yet  it  is  often  of  very  great  importance 
in  cases  where  it  is  a  question  of  intention.  A  person  may 
be  so  drunk  as  to  be  utterly  unable  to  form  any  intention 
at  all,  and  yet  he  may  be  guilty  of  very  great  violence. 
If  you  are  not  satisfied  that  the  prisoners,*  or  eitHer  of 
them,  had  formed  a  positive  intention  of  murdering  this 
child  you  may  still  find  them  guilty  of  an  assault  (a). 

Verdict — Guilty  of  assault. 

Patteson,  J. — I  shall  still  reserve  the  case  for  the 
Judges,  because,  if  Mr.  Carrington's  demurrers  are  well 
founded,  the  prisoners  ought  not  to  have  been  tried  on 
this  indictment  at  all. 

J*  Jeffreys  WiUiams,  for  the  prosecution. 
Carringionf  for  the  prisoners. 

[Attornies — F.  Crowdy,  and  — .] 
(a)  Under  sect  11  of  the  stat.  1  Vict.  85,  referred  to  ante,  p.  243. 


VwAlth. 


BEFORE  LORD  DENMAN,  C.J.;  TINDAL^C.  J.;  LORD  ABINGER, 
C.B.;  VAU6HAN,J.;  PARKE,  B.;  BOLLAND,  B.  ;  BOSANQUET, 
J.;  ALDERSON,  B.;  PATTESON,  J.;  WILLIAMS,  J.;  COLE- 
RIDGE, J.;  and  coltman,  j. 

CaRRINGTON,  for  the  prisoners.— There  are,  in  this 
case,  two  questions ;  first,  whether  the  indictment  was 
good  upon  demurrer;  and  second,  whether  Mary  Cruse 
ought  to  have  been  acquitted  on  the  ground  of  coercion. 
By  the  statute  I  Vict.  c.  85,  s.  2,  it  is  enacted,  ''  That 
whosoever  shall  administer  to  or  cause  to  be  taken  by  any 
person  any  poison  or  other  destructive  thing,  or  shall 
atab,  cut,  or  wound  any  pereoDi  or  shall  by  any  means 
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whatsoever  cause  to  any  person  any  bodily  injury  danger^        1838. 
ous  to  lifci  with  intenti  in  any  of  the  cases  aforesaidi  to 
commit  murderi  shall  be  guilty  of  felonyi  and  being  con- 
victed thereof,  shall  suffer  death."     Here  are  three  things 
to  which  as  regard  the  offence,  the  word  "  any  "  applies. 

''  Any  person,'*  the  indictment  must  name  the  person ; 
''any  means,"  the  means  must  be  and  here  are  set  out ;  and 
"  any  bodily  injury,"  and  the  species  of  injury  ought  to  be 
specified,  and  I  submit  that  the  indictment  is  bad  if  it  be 
not    The  rule  in  criminal  pleading  is,  that  every  specific 
fact  must  be  distinctly  stated,  and  the  only  cases  in  which 
general  pleading  is  allowed  is  where  a  subject  compre- 
hends a  multiplicity  of  matters,  and  there,  to  avoid  pro- 
lixity, general  pleading  is  allowed.     This  is  laid  down  by 
Mr.  Justice  Butter  in  the  case  of  J 'Anson  v.  Stuart  (a), 
and   the  exceptions  mentioned  are  the  keeping  of  dis- 
orderly houses,  scolding,  and  the  like,  where  it  is  not 
necessary  to  state  the  different  acts  of  disorder  nor  to 
specify  the  exact  words  that  the  lady  used  in  scolding. 
The  object  of  an  indictment  is  twofold;  first,  to  let  the 
prisoner  know  what  he  is  charged  with ;  and  second,  to 
give  him  a  good  plea  of  autrefois  convict  or  acquit,  so 
that  as  little  matter  in  pais  may  be  required  to  be  proved 
by  him  as  possible.    The  more  precise  the  indictment  the 
greater  the  advantage  of  the  prisoner.    In  the  case  of 
Rex  V.  Parry  (6),  it  was  held  that  the  two  records,  being 
exactly  similar,  was  prim&  facie  evidence  of  the  identity 
of  the  offences;  and  in  a  case  like  the  present,  the  pri- 
soner is  placed  in  a  worse  situation  if  the  injury  dan* 
gerous  to  life  be  not  stated.     Suppose  that  there  be  two 
injuries,  one  on  the  head  and  the  other  on  the  body, 
medical  witnesses  might  differ  as  to  which  was  the  injury 
which  was  dangerous  to  life,  and  the  grand  jury  might 
find  the  bill  considering  the  one  injury  to  be  dangerous  to 
life,  and  the  petty  jury  convict  the  party  on  the  ground 

(a)  1  T.  R.  748.  ib)  Ante,  VoL  7,  p.836. 
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that  the  other  injury  was  so.  In  the  case  of  Rex  ▼. 
Pinney  (a),  Mr.  Justice  Littledale  told  the  jury  that  they 
must  all  be  satisfied  that  the  defendant  was  guilty  of  some 
one  act  of  neglect  of  duty,  and  that  it  was  not  enough 
that  aome  should  consider  him  guilty  of  one  act  of  neglect, 
and  others  of  a  different  act  of  neglect,  although  all 
might  agree  that  he  had  neglected  his  duty. 

Lord  Abingbr,  C.  B. — ^Your  observation  is  not  so  much 
an  objection  to  the  indictment  as  it  is  matter  upon  which 
the  Judge  would  direct  the  jury  in  his  summing  up. 

Carrington. — ^In  the  case  of  Martin  ▼.  Regitia  (in 
error)  (b),  an  indictment  for  false  pretences  was  held  bad 
because  it  did  not  state  whose  goods  were  obtained, 
though  it  stated  from  whom  they  were  obtained,  and  the 
person  intended  to  be  defrauded ;  and  in  that  case  Mr. 
Justice  Patiesan  says : — *'  It  is  true  that  the  section  of 
the  act  (c)  describing  this  offence  says,  if  '  any  person' 
shall  by  'any  false  pretence'  obtain  'any  chattel,'  &c.t 
yet  the  '  any  *  person  must  be  named,  the  '  false  pretence ' 
particularised,  and  so  must  the  '  chattel,'  by  stating 
what  it  was,  and  to  whom  it  belonged ;  it  is  not  enough 
to  say  generally  that  a  chattel  was  obtained  with  intent 
to  defraud  a  person,  although  his  name  is  mentioned." 
There  are  other  cases  in  which  indictments  framed  on 
general  words  in  acts  of  Parliament  have  been  held  to  be 
insufficient,  where  they  have  merely  followed  the  words  of 
the  statute  creating  the  offence.  In  the  case  of  Rex  v. 
Chalkley  {d\  it  was  held  that  an  indictment  for  maiming 
cattle  must  state  the  sort  of  cattle,  and  that  an  allegation 
that  the  prisoner  did  maim  "  certain  cattle"  was  not  enough, 
although  the  words  of  the  statute  are,  **  shall  kill,  maim, 
or  wound  any  cattle.*' 

(a)  Ante,  Vol.  5,  p.  254.  (c)  7  &  8  Geo.  4,  c.  29,  s.  53. 

(6)3N.&P.472.  (i)  R.&R.C.C.258. 
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Lord  ABIM0BR9  C.  B. — ^That  would  be  necessary  to  shew        1353, 
what  the  framer  of  the  indictment  meant  by  the  word ''  cat-> 
tie ;"  he  might  call  something  cattle  which  was  not  within 
the  act. 

Carringian. — ^The  word  "  cattlci**  being  derived  from  the 
word  eaiiatta,m\ght  mean  all  chattels,  and  perhaps  anciently 
included  more  than  it  does  now,  but  the  statute  relating  to 
maiming  cattle  is  only  considered  to  extend  to  great  cattle. 
In  the  case  x>f  Bex  v.  Ridley  (a),  an  indictment  for  night 
poaching  in  '^a  certain  close,"  in  a  parish,  waa  held  too 
general :  so  in  the  case  of  Rex  y.  Holland  {b)  9  a  count  in  an 
information  that  the  defendant ''  did  not  commence  and 
prosecute  the  war  against  Tippoo  Sultaun,  with  all  posaible 
vigour  and  decision,"  was  held  too  general,  although  the 
order  to  the  defendant  was  in  those  terms,  and  set  out  in 
the  count.  In  the  case  of  Rex  v.  Fotole  (c),  Lord  Tenter- 
den,  C.  J.,  intimated  an  opinion  that  an  indictment  charging 
a  conspiracy  to  defraud  tlie  jiist  and  lawful  creditors  of 
W.  F.  was  too  general. 

Williams,  J. — What  do  you  say  to  the  cases  of  intent  to 
do  grievous  bodily  harm  ?  The  bodily  harm  is  never  speci* 
fied.  Mr.  Justice  Chambre^  I  know,  considered  that  it  ought 
to  be,  but  in  practice  it  never  is  so. 

Carrington. — That  is  an  intent  and  not  a  fact,  and  it 
may  not  be  known  what  bodily  harm  was  intended.  A  man 
may  intend  to  do  grievous  bodily  harm  without  having  any 
specific  intent  as  to  what  the  harm  should  be,  and  he  may 
not  care  much  whether  he  injures  the  other  person  on  the 
head  or  the  body. 

Alberson,  B.— May  not  the  principle  be  this,  that 
where  the  act  specifies  different  kinds  of  injuries,  you  must 

(fl)  R.  9t  R.  C.  C.  615.  (ft)  5  T.  R.  624. 

(c)  Ante,  Vol.  4,  p.  592. 
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atate  the  particulars  to  shew  the  Court  which  species  of 
injury  it  is. 

Carrington. — ^This  act  contains  the  words  "  stab,  cut,  or 
wound,"  as  well  as  "inflict  injury  dangerous  to  life.'*  In 
the  case  of  Rex  y.  Hepper{a),  an  indictment  against  an 
insolvent  debtor  for  perjury,  in  swearing  that  his  schedule 
contained  a  full,  true,  and  perfect  account  of  the  debts  due 
to  him,  with  an  assignment  of  perjury  that  it  did  not  con- 
tain a  full,  true,  and  perfect  account  of  debts  due  to  him, 
was  held  bad  as  being  too  general.  So  the  indictments 
were  held  too  general  in  the  cases  of  Rex  ▼•  Winterings 
ham  (6),  for  neglect  of  duty  by  a  constable ;  Rex  v.  Robe  (c), 
for  extortion ;  as  was  the  declaration  in  Davy  v.  Baker  (J), 
for  bribery.  The  precedents  also  when  framed  on  general 
words  will  be  found  to  particularise  according  to  the  facts. 
The  precedents  in  the  Crown  Circuit  Companion  (^),  and 
in  Mr.  Archbold's  Criminal  Pleading  (/),  for  killing  sheep 
with  intent  to  steal  any  part  of  the  carcass^  specify  the  part 
intended  to  be  stolen.  The  precedent  of  Mr.  Archbold  (g) 
for  doing  any  act  tending  to  the  loss  of  ships  in  distress, 
specifies  the  act;  but  I  admit  that  precedents  are  not 
always  authorities,  as  Mr.  Baron  BoUand  mentioned  a  case 
in  which  the  late  Recorder  took  an  objection  to  an  indict- 
ment which  had  been  used  since  the  reign  of  Queen  Eliza* 
beth,  and  succeeded  in  his  objection  (A). 

Parke,  B. — Indictments  for  wounding  do  not  describe 
the  wound. 

Carrington. — The  precedent  for  cutting  in  the  Crown 

(a)  Ante,  VoL  1,  p.  608.  (g)  Arch.  G.  PI.  277- 

(ft)  1  Str.  2.  {h)  That  iadictment  was,  we 

(c)  2  Str.  999.  believe^  founded  on  an  act  of  the 

{d)  4  Burr.  247.  reign  of  Qaeen  Elizabeth  relating 

(e)  P.  485.  to  cut-purses.  See  7  C.  &  P.  797- 
(/)  Arch.  C,  PL  193. 
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Circuit  Companion  (a),  and  that  giyen  by  Mr.  Archbold(i)i 
describe  the  wound. 

Parke,  B. — They  do  so,  but  in  practice  it  is  now  never 
done. 

Carringion. — ^The  objection  to  an  indictment  for  wound- 
ing, that  it  did  not  state  what  the  wound  was,  has  never 
.been  taken  on  demurrer,  and  by  the  stat.  7  Geo.  4,  c.  64, 
8«  21,  it  would  be  good  after  verdict. 

BosANQUET,  J. — There  have  been  a  great  many  convic- 
tions on  indictments  for  wounding,  which  do  not  describe 
the  wound. 

Williams,  J. — In  the  cases  of  uttering  forged  notes  it 
is  not  considered  necessary  to  state  to  whom  they  were 
uttered. 

BosANQUET,  J. — That  objection  was  taken,  and  the 
Judges  considered  that  it  was  not  necessary  to  name  the 
person  to  whom  the  forgery  was  uttered.  *  The  case  was 
argued  by  Mr.  Lamb.  In  cases  of  offering,  I  believe  that 
the  person  to  whom  the  forged  note  is  offered,  is  named  in 
the  indictment. 

Carringion* — In  the  case  of  Rex  v.  Fuller  (e),  which 
was  an  indictment  for  endeavouring  to  seduce  a  soldier 
from  his  duty  and  allegiance,  it  was  held  that  the  indict- 
ment might  be  in  a  general  form,  but  Mr.  Baron  Perryn, 
in  delivering  the  judgment  of  the  twelve  judges,  says,  that 
"  an  endeavour  to  seduce,  to  entice,  and  to  stir  up,  though 
a  conclusion  from  an  infinite  variety  of  facts  and  circum- 
stances, is  itself  a  fact  admitting  of  no  definition  or  descrip- 
tion ;  the  fact  is  fully  expressed  by  the  mere  form  of  the 
word  '  endeavour,'  and  can  only  be  expressed  by  that  word, 

(«)  F.  305.  (h)  Arch.  €.  PI.  362.  (c)  1  B.  fir  P,  180. 
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18M*  ^^  ^ho  words  '  conspirei  mabtain,  aid,  and  abet,'  which^ 
in  indictments  for  conspiracy,  maintenance,  &c»,  sufficiently 
express  the  offences  charged  in  the  indictments  without 
circumlocution,  and  without  shewing  in  what  manner  and 
by  what  means  the  conspiracy,  maintenance,  aiding,  and 
abetting^  &c.,  were  produced/*  This  case,  therefore,  ac- 
cords with  the  principle  laid  down  in  the  case  of  J* Anson 
T.  Siuari,  and  does  not  apply  to  the  allegation  of  a  specific 
single  fact  such  as  whether  an  injury  given  was  a  fracture, 
a  concussion,  or  the  like. 

Lord  A  SINGER,  C.  B. — Different  surgeons  may  agree 
that  it  was  an  injury  dangerous  to  life,  but  may  not  agree 
as  to  the  particulars  of  it. 

Alberson,  B. — How  often  do  we  see  medical  men  dif- 
fering as  to  the  cause  of  a  death,  where  they  have  had  a 
post  mortem  examination,  and  how  much  more  would  they 
differ  where  the  party  recovered,  and  that  examination 
was  not  possible.  If  the  injury  must  be  stated  but  need 
not  be  proved,  the  stating  it  would  be  of  no  use.  If  it 
must  be  both  stated  and  proved  it  will  lead  to  very  great 
confusion. 

Carringion* — On  the  second  question  in  this  case,  I 
have  to  submit,  that  in  all  cases  of  felony  committed  by  a 
wife  jointly  with  her  husband,  the  law  presumes  the  wife 
to  be  under  his  coercion  and  controul,  and  she  is  therefore 
entitled  to  be  acquitted,  except  in  cases  of  treason  and 
murder,  to  which  this  presumption  is  held  not  to  apply. 
I  will  first  advert  to  the  decided  cases,  and  afterwards  to 
the  text-writers;  and  with  respect  to  the  latter,  I  must  say 
that  I  find  n  degree  of  discrepancy  on  the  one  hand,  and 
of  copying  from  each  other  on  the  other  hand,  which,  con- 
sidering the  eminence  of  the  learned  writers,  could  hardly 
have  been  expected.  The  only  cases  which  I  find  in 
wliich  women  have  been  convicted  of  treason  or  felony 
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jointly  with  their  husbands  are  two: — the  case  of  the        18S8. 

wives  of  Somerville  and  Arden,  who  were  convicted  of 

treason  in  the  reign  of  Queen  Elizabeth  {a),  and  the 

Countess  of  Somerset  who  was  attainted  of  the  murder  of 

Sir  Thomas  Overburyi  as  an  accessary  before  the  fact  {b), 

of  which  Lord  Coke  says  (c),  that  "  the  proceeding  herein 

was  by  great  advisement/'    Those  being  the  only  cases  of 

convictioni  I  will  now  refer  to  the  cases  which  are  the  other 

way.     The  first  case  to  be  found  is  in  2  Edw.  3  (d).    In 

that  case  eight  men  and  a  woman  were  arraigned  for 

felony,  and  found  guilty,  and  the  woman  said  she  was  the 

wife  of  one  of  the  men,  and  the  Judges  asked  the  inquest, 

who  did  not  know  it,  and  the  Judges  asked  the  wife  where 

she  was  married,  and  she  said,  at  B.,  in  Suffolk,  and  they 

sent  to  the  bishop.     In  the  37th  Edw.  3  («),  a  woman 

was  acquitted  of  stealing  two-pennyworth  of  bread,  on  the 

ground  of  coercion.     In  Deys'  case  (/),  a  wife  was  ac* 

quitted  of  harbouring  felons  jointly  with  her  husband, 

"  quia  ipsa  in  vita  mariti  sui  de  aliquo  receptamento  in  pre- 

sentia  viri  sui,  cui  contradicire  non  potuit,  occasionari  non 

debet." 

TiMDAL,  C.  J. — Suppose  the  husband  to  be  a  cripple 
and  confined  to  his  bed,  his  presence  then  would  not  be 
sufficient. 

Vauohan,  J. — There  was  a  case  of  setting  fire  to  a 
house  tried  before  me  on  the  Home  Circuit  (g).    The 

(a)  1  Anderson,  104.  (g)  The  case  of  Henry  and 

{b)  1  Harg.  St.  Tr.  347-  Elizabeth  Pollard,  who  were  tried 

(c)  3  Inst.  50.  at  the  Mudstone  Sp.  Ass.  \S38, 

(d)  Fitz.  Abr.  TitCoroD.  160;  for  setting  fire  to  a  dweUing- 
StattD.  P.  C.  Lib.  1,  e.  19.  house  of  George  Nunn,  in  the 

{e)  Lib.  Assiz.  27th  year^  pi.  40;  possession  of  Henry  Pollard,  with 
Fitz.  Ab.  Tit  CoroD,  199;  Bro.  intent  to  defraud  the  Kent  Fire 
Ab.  Tit.  Coron.  108.  Office. 

(/)  37  Edw.  3,  dted  1  H.  P. 
C.47. 
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1838.  ^^^  ^^^  ^'^^^  ^^^^  ^^'^^  together,  and  it  appeared  that 
the  man  though  present  was  a  cripple,  and  was  bed-ridden 
in  the  room,  and  I  held,  after  conferring  with  my  Lord 
Chief  Justice  lindal,  who  agreed  with  me  on  the  point, 
that  the  circumstances  under  which  the  man  was,  repelled 
the  presumption  of  coercion. 

ALDEasoN,  B. — Suppose  the  wife  the  stronger  of  the 
two. 

Carfingion. — ^In  the  case  oi  Rex  y.  Archer  (a),  the  wife 
was  indicted  jointly  with  her  husband  as  a  receiver,  and 
part  of  the  stolen  property  was  found  in  the  cottage  of 
the  husband,  in  a  box  of  which  the  wife  kept  the  key. 
Graham^  B.,  told  the  jury  that,  ''generally  speaking,  the 
law  does  not  impute  to  the  wife  those  offences  which  she 
might  be  supposed  to  have  concurred  in  by  the  coercion  or 
influence  of  her  husband,  and  particularly  where  his  house 
is  made  the  receptacle  of  the  stolen  goods;  but  if  the  wife 
appears  to  have  taken  an  active  and  independent  part,  or  to 
have  endeavoured  to  conceal  the  stolen  goods  more  effec- 
tually than  her  husband  could  have  done,  and  by  her  own 
acts,  she  would  be  answerable  as  for  her  own  uncontrolled 
offence."  But  the  case  being  afterwards  considered  by 
the  Judges,  their  Lordships  held  "  that,  as  the  charge 
against  the  husband  and  wife  was  joint,  and  it  had  not 
been  left  to  the  jury  to  say  whether  she  received  the 
goods  in  the  absence  of  the  husband,  the  conviction  of 
the  wife  could  not  be  supported,  though  she  had  been 
more  active  than  her  husband,  and  a  pardon  was  recom- 
mended." This  case  shews  that  the  fact  of  the  wife  being 
the  more  active  of  the  two  does  not  disentitle  her  to  the 
benefit  of  the  legal  presumption,  overruling  a  distinction 
taken  by  Bracton  (b)   and  Fleta  (c),  that  the  privilege 

(a)  M.  C.  C.  143.  (c)  Fleta,  lib.  1,  ch.  38,  ss.  12, 

{h)  Bracton,  lib.  3,  c.  32,  a.  9.       13,  and  14. 
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does  not  apply  where  the  stolen  property  is  sub  clavibui  1838. 
iixoris ;  and  in  a  case  of  highway  robbery,  tried  before 
Mr.  Justice  Burroughs  his  Lordship  said,  that  if  a  wife 
was  in  company  with  her  husband,  the  law  always  pre- 
sumed her  to  be  under  his  controul,  though  the  jury,  as 
married  men,  probably  knew  that  the  contrary  was  often 
the  fact.  And  Sir  Robert  Brooke  in  adverting  to  this  point, 
says  (a),  **  ratio  videtur  eo  que  le  ley  entend  que  le  feme 
ne  osa  contradire  son  baron"  (6).  I  will  now  refer  to  the 
text  writers.  Lord  Hale^  in  his  Pleas  of  the  Crown  (c), 
in  the  earlier  part  of  his  work,  lays  down  the  rule  as  to 
presumed  coercion  as  applying  to  all  cases  except  treason 
and  murder ;  but  in  later  passages  of  this  work  ((/),  he 
excepts  treason,  murder,  and  manslaughter,  and  cites  a 
passage  in  Dalton  (&),  in  which  manslaughter  is  not  men- 
tioned, but  treason  and  murder  are ;  and  it  is  worthy  of 
remark  that  manslaughter  is  not  put  as  an  exception  by 
any  writer  except  Lord  Hale^  and  not  by  him  in  the  pas- 
sages of  his  works  to  which  I  first  referred.  Mr.  Serjeant 
Hawkins  (f)  makes  the  exceptions  to  consist  of  treason, 
murder,  and  robbery.  For  the  introduction  of  robbery 
into  the  exceptions  I  can  find  no  authority ;  but  it  was 
decided  by  the  twelve  Judges  in  the  reign  of  Charles  the 
Second  (g),  that  the  presumption  in  favour  of  the  wife 

(a)  Bro.  Abr.  Tit.  Coron.  108.  sions  paper,  that  there  was  no  suf- 
(6)  In  the  case  of  Rej  v.  Hamil-  ficient  evidence  to  warrant  a  Con- 
don, tried  at  O.  B.  Dec.  1 784,  be-  vlction  of  the  wife  as  a  prindpal, 
fore  Mr.  Baron  Hotham  and  Mr.  even  if  she  had  been  a  feme  sole. 
Justice  WdU$  (1  Lcach,348),a  wife         (c)  Vol.  1,  p.  45, 47. 
was  tried  with  her  husband  for         {d)  Vol.  1,  p. 434,  516. 
breaking  a  house,  some  person         («)  Dalt.  ch.  104,  p.  267;  new 
being  therein,  and  put  in  fear  (un-  ed.  ch.  157»  p-  503. 
der  the  stat.  1  Edw.  6,  c.  12,  s.  10,         (/)  1  Hawk.  ch.  ],  p. 4. 
now  repealed),  aud  was  acquitted         {g)  Kel.  31.  The  marginal  note 
on  the  ground  of  coercion.   The  of  that  case  is  "  Husband  and  wife 
point  was  made  by  Mr.  Silvester,  commit  larceny  or  felony  toge* 
who  was  counsel  for  the  prisoners;  ther,  no  felony  in  wife,  bat  only 
but  it  appears  both  from  the  re-  the  husband  is  guilty;  otherwise, 
port  of  Mr.  Leach,  and  also  from  in  case  of  murder^  both  guilty.'* 
the  short-hand  report  in  the  ses- 

VOL.  YllU  0  0  H.  P. 
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1838«  applies  to  cases  of  burglary.  Lord  Chief  Baron  Gilbert, 
in  Bacon's  Abridgment  (a),  copies  from  Hawkins ;  but  Sir 
Henry  Gwillim,  in  his  commentary  on  the  passage,  ex<- 
presses  an  opinion,  that  the  presumption  in  favour  of  the 
wife  ought  to  apply  to  robbery  as  well  as  burglary*  and 
the  learned  editor  of  Hawkins  (i)  also  expresses  a  doubt 
as  to  the  offence  of  robbery.  In  the  case  Regina  v.  Wil- 
Hams  (c)f  it  it  said  that  the  reason  why  the  wife  is  excused 
in  burglary  is,  that  she  could  not  tell  what  property  her 
husband  may  claim  in  the  goods.  Now,  that  is  clearly  not 
the  reason :  first,  because  it  is  quite  absurd ;  and  secondly, 
if  that  were  so,  the  acquittal  would  proceed  on  the  ground 
of  an  absence  of  animus  furandi,  and  not  on  the  ground  of 
presumed  coercion ;  whereas  every  case  and  every  writer 
upon  the  subject,  beginning  with  the  laws  of  Ina,  King  of 
the  West  Saxons,  (who  reigned  in  the  year  712  (cQ),  and 
coming  down  to  the  present  time,  puts  it  on  the  ground 
of  coercion,  and  this  very  word  coercion  is  used  by  all. 
The  case  of  Regina  v.  Williams  is  also  reported  by  Sal- 
keld  {e),  but  the  supposed  reason  is  not  there  given, 
although  it  is  there  said  that  ''  Husband  and  wife  may 
commit  a  trespass,  murder,  or  treason.''  Mr.  Justice 
Blacksione,  in  the  first  volume  of  his  commentaries  (/), 
only  excepts  treason  and  murder;  but  in  his  fourth 
volume  (^),  he  excepts  *'  crimes  that  are  mala  in  se,  and 
prohibited  by  the  law  of  nature,  as  murder  and  the  like/' 

(a)  T\X.  Baron  and  Feme  (G).  partem  compenset,  illk  excepta 

(6)  Mr.  Curwood.  uxore  quoniam  ipsa  superiari  suo 

(c)  10  Mod.  63.  ohedive  debet     Si  ea  jorejurando, 

((/)  The  laws  of  Ina  will  be  found  confirmare  audeat  se  cum  deprae- 

inWilkins'Leges  Anglo-Sax.  The  dat  non  participasse  sumat  ter- 

law  which  relates  to  this  matter  is  tiam  ejusportioncm.'^  In  the  same 

at  p.  24,  and  art.  57.    It  is  in  the  work,  p.  145,  will  be  found  a  law 

Saxon  language,  and  is  translated  of  Canute  on  the  same  subject, 

by  Dr.  Wilkins,  as  follows:  **  Si  (g)  1  Salk.  384. 

maritusaliquiddeprsdetur^etper-  (/)  !  Bl.  Com.  ch.  15. 

suadeat  ad  id  uxorem  suam,  et  de-  (g)  4  Id.  ch.  2. 
prebensui  sit  in  eo,  vir  tunc  suam 
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Mr.  Justice  Blackstone  does  not  mention  robbery ;  but  if  i838. 
by  what  he  states,  he  means  to  include  all  crime  mala 
in  se,  he  goes  too  far,  as  larceny  and  burglary  are  both 
mala  in  se.  The  term  malum  prohibitum  only  apply- 
ing  to  offences  which  are  made  so  by  mere  enactment — 
like  the  felony  of  consorting  with  the  Egyptians — the 
exporting  of  wool,  and  the  like.  Sir  William  Russell  (a) 
copies  Mr.  Serjeant  Hawkins^  and  also  (with  a  verbal 
alteration)  the  passage  from  the  fourth  volume  of  Black- 
stone's  Commentaries.  It  is  clear  that  the  presumption 
in  favour  of  the  wife  is  not  confined  to  cases  of  larceny 
and  burglary,  as  in  the  case  of  Rex  v.  Atkinson  (6),  hus- 
band and  wife  were  jointly  indicted  for  disposing  of  forged 
notes ;  and  it  was  put  to  Lord  Chief  Baron  Gibbs,  whether 
the  woman  was  not  entitled  to  an  acquittal,  and  he  thought 
she  was,  and  the  counsel  for  the  prosecution  (c)  at  once 
acquiesced. 

Alderson,  B. — ^There  was  a  case  on  the  Northern 
Circuit  (c2),  in  which  Lord  Chief  Baron  Thompson  laid 
down,  that  the  presence  of  the  husband  raised  a  presump- 
tion prima  facie,  and  prima  facie  only,  that  the  offence 
was  committed  under  coercion. 

Carrington. — It  seems  from  the  case  of  Rex  v.  Price  (e) 
and  the  case  of  Rex  v.  Conolly  there  cited,  that  the  pre- 
sumption of  coercion  is  not  confined  to  cases  of  felony,  as 
the  women  were  acquitted  on  charges  of  misdemeanour  for 
uttering  counterfeit  coin. 

Alderson,  B. — It  is  decided  in  the  case  of  Regina  v. 
Ingram  (/),  that  husband  and  wife  might  be  jointly  con- 
victed of  an  assault,  which  is  all  that  the  parties  are  con- 
victed of  here. 

(a)  1  Rubs.  C.  &  M.  16.  (d)  The  case  of  Res  v.  Hughes, 

(b)  0.  B.  Jan.  Sess.  1814,  cited      1  Russ.  C.  &  M.  18. 
1  Rass.  C.  &  M.  20.  (e)  Ante,  p.  19. 

(c)Mr.(nowMr.Baron)Gumey.        (/)  1  Salk.  384. 
oo2 
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1838.  Lord  Abinger,  C.  B. — The  case  now  before  us  was  one 

that  must  have  been  left  to  the  jury,  and  they  have  con- 
victed the  parties  of  an  offence  of  which  they  can  be  jointly 
convicted. 

The  Judges  held  that  the  description  of  the  means  in 
this  indictment  necessarily  involved  the  nature  and  situa- 
tion of  the  bodily  injury,  and  that  this  indictment  was, 
therefore,  good,  even  assuming,  for  the  sake  of  the  argu- 
ment, that  it  was  necessary  to  state  the  nature  and  situation 
of  the  injury ;  and  with  respect  to  the  presumed  coercion 
of  the  wife,  their  Lordships  were  unanimously  of  opinion 
that  the  point  did  not  arise,  as  the  ultimate  result  of  the 
case  was  a  conviction  for  misdemeanor. 


OXFORD  ASSIZES. 

BEFORE  LORD  ABIMGER|  C.B. 


Regina  V.  Chapman. 

If  on  the  trill  of  MURDER.— A  bill  of  indictment  was  presented  against 
murder  a  wit-  the  prisoner,  who  was  a  gamekeeper  of  Lord  Viscount 
prwecmio^n  ^i^^oti,  for  the  wilful  murder  of  James  Trotman,  by 
fairTi  s"V""     shooting  him  with  a  gun. 

counsel  who  Before  finding  the  bill,  the  Grand  Jury  came  into  court, 

croM-iMo^nJ     and  their  foreman,  W.  H.  Ashurst,  Esq.,  said  : — **  The 

him.     It  is, 

therefore,  no  objection  to  a  witness's  name  being  put  on  the  back  of  an  indictment  for  nnrder, 
that  he  is  the  brother  of  the  prisoner;  and  if  he  was  present  at  the  time  the  wound  was  giTen, 
and  was  examined  at  the  inquest,  and  that  not  at  the  instance  of  the  prisoner,  it  seems  that  bif 
name  should  be  on  the  back  of  the  indictment 

Where  it  was  stated  by  the  grand  jury,  on  their  returning  a  true  bill  for  murder,  that  an  im- 
portant witness  was  too  ill  to  give  evidence  in  court,  the  Judge  directed  two  surgeons  to  see  the 
witness,  and  on  their  staling  on  the  voire  dire  that  the  witness  was  too  ill  to  give  evidence  in 
court,  the  Judge  ordered  the  trial  to  be  postponed  to  the  next  assizes,  and  the  prisoner  to  be  df 
Uined  in  custody. 

A  Judge  will  not  admit  a  prisoner  to  bail  after  the  grand  jury  have  returned  a  troe  bill  againtl 
Aim  for  murder. 
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Grand  Jury  wish  to  ask  the  Court  whether  the  name  of 
the  prisoner's  brother  should  remain  on  the  back  of  this 
bill  of  indictment;  for  if  his  name  remains  on  the  bill,  and 
the  counsel  for  the  prosecution  call  him  as  their  witness, 
they  would  not  be  entitled  to  cross-examine  him,  in  case 
he  shews  any  unfair  bias  towards  the  prisoner  in  giving 
his  evidence  on  the  trial." 

Lord  Abinoer,  C.  B. — If,  on  the  trial,  he  shews  any 
unfair  bias,  the  counsel  who  calls  him  may  cross-examine 
him  (a). 

Ludlow,  Serjt.,  fpr  the  prosecution. — As  the  prisoner's 
brother  was  present  when  the  unfortunate  occurrence  took 
place,  and  was  examined  before  the  coroner,  and  that  not 
at  the  instance  of  the  prisoner,  I  think  I  shall  best  dis« 
charge  my  duty  by  calling  him  as  a  witness  on  the  trial  in 
case  the  bill  is  found. 

Lord  Abinger,  C.  B. — I  think  you  are  right  (b). 

The  Grand  Jury  retired,  and  having  called  in  and  exa- 
mined the  prisoner's  brother,  returned  a  true  bill  against 
the  prisoner  for  murder,  Mr.  Ashurst  stating  that  a  very 
important  witness  named  Clayton,  was  too  ill  to  be  able  to 
give  evidence  in  court,  for  that,  even  in  the  Grand  Jury 

(a)  See  the  case  of  Reg,  v.  Smith  (who  was  allej^ed  to  be  the 

Holden,  post,  p.  606.  paramour  of  the  elder  prisoner), 

(6)  In  the  case  of  Reg.  v.  Ann  were  in  the  house  at  the  time 

and  Maria  Orchard  (tried  at  Wor-  when  the  deceased  mast  have  been 

cester,  and  reported  as  to  another  killed,  either  by  his  own  hand  or 

point  infra),  the  prisoners  were  by  the  hand  of  some  other  person, 

tried  for  the  murder  of  the  bus-  Lord  Abinger,  C.  B.,  in  summing 

band  of  the  former  and  father  of  up,  remarked  on  the  circumstance 

the  latter,  by  stabbing  him  with  a  of  these  persons  not  being  called 

skewer ;  and  it  appearing  that  an-  for  the    prosecution,  observing, 

other  daughter  of  the  elder  pri-  that  if  called,  they  might  have 

toner,  and  also  a  person  named  given  very  important  evidence. 
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1838.       room»  he  was  unable  to  go  through  the  whole  of  hii  itate- 
ment 

Lord  Abinger,  C.  B;  directed  two  surgeons  to  see  this 
witness,  and  on  their  deposing  on  the  voire  dire  that  this 
witness  was  not  able  to  give  evidence,  his  Lordship  post- 
poned the  trial  to  the  next  assizes,  and  ordered  the  pri- 
soner to  be  detained  in  custody. 

Talfourd,  Serjt,  for  the  prisoner. — I  am  desired  to 
apply  that  the  prisoner  may  be  admitted  to  bail.  Lord 
Dillon,  his  master,  will  give  bail  for  him  to  any  amount 
that  may  be  required. 

Lord  Abikger,  C.  B. — In  a  case  of  murder  I  cannot  do 
it  after  a  bill  for  murder  has  been  returned  by  the  Grand 
Jury.  If  a  motion  to  put  ofip  the  trial  had  been  made 
before  any  bill  was  found,  it  might  have  been  different ; 
but  after  the  bill  has  been  found  for  murder,  I  know  of  no 
case  in  which  it  was  ever  done. 

Talfourdf  Serjt. — It  is  enturely  in  your  Lordship's  dis- 
cretion. 

Lord  Abinoer,  C.  B. — But  it  is  a  discretion  that  never 
has  been  exercised. 

The  prisoner  was  remanded. 

Ludlow,  Serjt.,  and  Walesby,  for  the  prosecution. 

Talfourd,  Serjt.,  and  Keating,  for  the  prisoner. 
lAitomitB-'WestaU,  and  BolkwtQf.2 
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1838. 

BEFORE  MR.  JUSTICE  PATTE80N. 

Regina  V.  Thomas  Woodward  and  Margaret  Wood- 
ward. 

XiARCEN Y. — The  prisoners  were  jointly  indicted  for  where,  on  the 
stealing  wearing  apparel,  Margaret  Woodward  being  de-  J^^  ^o^^"*" 
scribed  in  the  indictment  as  Margaret  Woodward  "single  larceny,  it  ap. 

„  peart  by  the 

woman.  evidence  that 

There  was  evidence  of  a  joint  felony,  but  several  of  the  eachofhe7^ 
witnesses  for  the  prosecution,  in  giving  their  evidence,  hugband  and 
spoke  of  Margaret  Woodward  as  the  wife  of  Thomas  and  appeared 
Woodward,  and  stated  that  the  two  prisoners,  when  at  a  were  m'  spoken 
lodging-house  before  they  were  apprehended,  spoke  of  ^^^Y  *h" 
each  other,  and  addressed  each  other  as  husband  and  prosecution, 

.  -  it  will  be  for 

Wlie.  the  jury  to  say 

whether  they 
are  satisfied  that 

Walesby,  for  the  prisoners. — I  submit  that  Margaret  they  are  in  fact 
Woodward  must  be  acquitted,  as  the  larceny  (if  any)  was  wife,  even 
jomt,  and  she  is  the  wife  of  the  other  prisoner.  woman  puTaded 

to  the  indict« 
_       .  -        ,  .  c,       ,  1      1    «  inent  which 

Keaitngf  for  the  prosecution. — She  has  pleaded  as  a  described  her  •• 
single  woman.  to'^***  in 

such  a  case  a 
female  prisoner 

Walesby. — I  was    engaged    in  a  case    before    Lord  ought  not  to  be 

indicted  as  a 

AbingeTt  when  the  plea  was  taken,  or  I  should  not  have  Bingie  woman. 
allowed  her  to  do  so. 

Patteson,  J. — I  think  that  in  fairness  no  great  stress 
ought  to  be  laid  upon  an  admission  of  that  sort  Is  it 
proposed  to  give  evidence  of  a  marriage  ? 

Walesby.^-I  am  instructed  that  these  parties  were  mar- 
ried at  Portsmouth,  but  I  have  no  evidence  of  the  actual 
marriage.    But  I  submit  that  it  is  not  necessary  to  prove 
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on  actual  marriage  in  any  case  except  bigamy  and  crim. 
con.,  and  that  in  all  other  cases,  evidence  of  reputation 
and  cohabitation  is  sufficient. 

Patteson,  J. — I  shall  leave  it  to  the  jury.  It  is  a 
question  for  them  upon  the  evidence  that  has  been  given. 

Walesby  declined  addressing  the  jury  for  the  prisoners; 
and  the  female  prisoner,  when  called  on  for  her  defence, 
stated,  that  she  was  married  to  the  other  prisoner  at 
Portsmouth. 

Patteson,  J.,  (in  summing  up). — You  will  have  to  say, 
whether  you  are  satisfied  by  the  evidence  that  Margaret 
Woodward  is  the  wife  of  the  other  prisoner — if  you  are 
satisfied  in  point  of  fact  that  she  is,  you  should  acquit  her. 
It  appears  that  the  parties  addressed  each  other  as  hus- 
band and  wife,  &nd  passed  and  appeared  as  such.  This 
is  evidence  to  be  left  to  you,  that  the  two  prisoners  are 
married  persons ;  and  there  is  no  evidence  on  the  other 
side  to  meet  this,  except  that  the  woman  pleaded  to  the 
indictment  in  which  she  was  stated  to  be  a  single  woman, 
which  perhaps  she  did  not  understand.  Indeed  as  she  ap- 
peared and  was  treated  as  a  married  woman  throughout, 
the  witnesses  for  the  prosecution  too  speaking  of  her  as 
such,  I  think  that  she  ought  not  to  have  been  described 
in  the  indictment  as  a  single  woman. 

The  jury  found  Thomas  Woodward  guilty, 
and  Margaret  Woodward  not  guilty. 

Keating^  for  the  prosecution. 
Walesby,  for  the  prisoners. 

[Atlornies— P.  Walsh  4*  Son,  and  TomesJ] 
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1888. 
WORCESTER  ASSIZES.  ^^"""^ 

C  Crown  Side.) 

BEFORE  LORD  ABINGER,  C.  B. 


Regina  V.  Godfrey. 

JuARCENY. — The  indictment  charged    the  prisoner  ifa  parson  from 
with  having  stolen  six  sheets  of  paper  of  the  value  of  rflJeT'pewilii 
threepence,  and  a  paper  parcel  containing  two  letters  of  ^^  poiidcai, 
the  value  of  threepence,  of  the  goods  and  chattels  of  addreued  to 
William  Brinton.  wd  kw^tTe"* 

letur,  this  it  no 
larcenV)  CTon 

It  was  opened  by  W^  J.  Alexander,  for  the  prosecution,  thoagb  a  part  of 
that  Mr.  Brinton  was  a  solicitor  at  Kidderminster,  and  ^^^  praJenf 
that  the  prisoner,  Mr.  Godfrey,  was  an  innkeeper  and  ^yo^',^"* 
stage  coach  proprietor  at  that  place ;  and  that  on  Satur-  deitination. 
day,  the  g9th  of  July,  1837,  Mr.  Brinton,  being  at  Brierley 
Hill,  engaged  in  the  South  Staffordshire  election,  he  had 
occasion  to  send  two  letters  to  Kidderminster,  these  letters 
being  inclosed  in  a  parcel  addressed  ''  Mrs.  W.  Brinton, 
Kidderminster.  Immediate."  The  parcel  was  sent  by  a 
coach  of  which  the  prisoner  was  the  proprietor.  However, 
on  Mr.  Brinton's  arriving  at  home  on  the  next  day,  he  dis- 
covered that  the  parcel  had  not  arrived ;  and  on  a  note 
being  sent  to  Mr.  Godfrey  respecting  it,  he  returned  a 
written  answer,  stating  that  no  parcel  had  arrived  directed 
to  W.  Brinton,  Esq. ;  and,  in  answer  to  another  note,  he 
replied  that  no  parcel  had  arrived  for  Mr.  Brinton.  It 
would  however  be  proved  that  the  parcel  did  arrive,  and 
that  Mr. Godfrey  himself  received  and  opened  it;  and 
finding  it  to  contain  letters,  he  broke  the  seals  and  read 
them,  and  then  disposed  of  them  in  such  manner  as  he 
thought  proper. 
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18S8.  Lord  AbinoeRi  C.  B. — The  facts  you  hare  opened  are 

rather  a  trespass  than  a  felony.    Opening  a  letter  from 
idle  curiosity  would  not  be  felony. 

W.  J.  Alexander. — I  should  submit  that  where  the  act 
was  done  with  intent  to  injure  another,  that  would  be 
suflScient. 

Lord  Abinoer,  C.  B. — ^The  term  lucri  causft  infers  that 
it  should  be  to  gain  some  advantage  to  the  party  commit- 
ting the  offence.  A  malicious  injury  to  the  property  of 
another  is  not  enough. 

W.  J*.  Alexander.'^In  Cabbage's  case  (a),  it  was  held 
that  a  taking  with  intent  to  destroy  is  a  stealingi  if  it  be 
done  to  effect  an  object  of  supposed  advantage  to  the 
party  committing  the  offence,  or  to  a  third  person.  There 
a  person  took  a  horse  and  backed  it  into  a  coal  pit  and 
killed  it,  his  object  being  that  the  horse  might  not  contri- 
bute to  furnish  evidence  against  another  person  who  was 
charged  with  stealing  it,  and  that  was  held  to  be  larceny, 
six  Judges  against  five,  holding  it  not  to  be  essential  that 
the  taking  should  be  lucri  caus& ;  but  thinking  that  a  taking 
fraudulenter,  with  intent  wholly  to  deprive  the  owner  of 
the  property,  was  suflBcient. 

Lord  Abinger,  C.  B. — I  cannot  accede  to  that.  If  a 
person,  from  idle,  impertinent  curiosity,  either  personal  or 
political,  opens  another  person's  letter,  that  is  not  felony. 
Mr.  Alexander  has  opened  an  action  for  not  safely  deliver- 
ing a  parcel,  in  which  a  jury  might  give  considerable 
damages.  I  cannot  see  any  excuse  for  the  conduct  of  the 
defendant,  if  it  was  as  stated.  Still,  assuming  that  state- 
ment to  be  correct,  it  is  no  felony.  It  was  evidently  done 
to  gratify  some  idle  curiosity,  or  perhaps  to  prevent  the 

(a)  R.  &  R.  G.  C.  292. 
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•letters  from  arriving.    It  is  a  trespass  and  a  breach  of       1888. 
contract,  but  no  felony.  ^  v  "^ 

Eboina 

His  Lordship  directed  an  acquittal.  .  Oodfut. 

Verdict— Not  guilty. 
W.  c7.  Alexander  and  F.  V.  Lee^  for  the  prosecution. 
Ludlow i  Seijt.,  and  fVhaieley,  for  the  prisoner. 
[Attornies— £ritt/off,  and  Boifcot,'] 


Reoina  v.  Ann  Orchard  and  Maria  Orchaed. 

]\f  URDER.— The  indictment  charged  that  "  Ann,  the  a  womm 
vfife  of  John  Orchard,  late  of  the  parish  of  Oldswinford,  it?'Sfrdtrof 
in  the  county  of  Worcester,  labourer ; "  and  Maria  Orchard,  ■>«'  hmband 
late  of,  &c.,  feloniously,  &c.,  did  "in  and  upon  the  said  "A., thew(/eof 
John  Orchard  "  feloniously,  &c.,  make  an  assault,  and  that  parish  ofV.,  \n 
Ann  Orchard  stabbed  him  with  a  skewer  and  murdered  ^  ulboSref •• 
him,  and  that  Maria  Orchard  was  feloniously  present,  aid-  ^i>«  ^^^gfi>  at 
ing  and  abetting.  ordei«d  thu  to 

be  amended  by 
Btriking  out  the 

Godson,  for  the  prisoners,  submitted  that  the  description  word  •<  wife," 
of  the  prisoner  Ann  Orchard,  was  bad,  and  that  it  could  the  word    ' 
not  be  amended ;  for,  that  although  the  stat  7  Geo.  4,  c.  64,  **  ''^dow." 
s.  19,  allowed  an  amendment  as  to  a  wrong  Christian  or  sur- 
name, it  did  not  allow  any  omission  to  be  supplied,  and 
that  the  surname  of  Orchard  in  the  description  of  the 
prisoner  Ann  Orchard,  applied  not  to  her  but  to  her  hus- 
band. 

Lord  Abinger,  C.  B. — I  shall  amend  the  description  by 
striking  out  the  word  "  wife  "  and  inserting  the  word 
»•  widow.** 
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The  indictment  was  amended  accordinglyi  and  the  pri- 
toners  were  acquitted  on  the  merits. 

Whateley  and  Whitmore,  for  the  prosecntiom 

Godson  and  F.  F.  Lee^  for  the  prisoners. 

[Attornies— iMcrff  4"  Crompton^  and  Shipman.'] 


(Civil  Side.) 

BEFORE   MB.  JUSTICE  PATTESON. 

Doe  on  the  Demises  of  Hughes  and  Rising  v.  Bucknbll. 

If  a  penon  wbo  JljJECTMENT  to  recover  a  farm  called  Curriers,  in  the 
!;r^:r,S:>ty  parish  of  Shrawley. 

^''''^^Md  OmT'  '^  appeared  that  the  property  had  formerly  belonged  to 
mortgagor  Mr.  Boume,  who  had  mortgaged  it  to  Mr.  Goode,  and 
graota  a  lease  of  that  Mr.  Hughes  had  bought  the  property  subject  to  the 
aTenaSt*«!#!*  mortgage,  and  had  also  purchased  the  mortgage  term 
for  21  yean,       which  had  been  assigned  for  his  benefit  to  Mr.  Rising,  as 

that  lease  being  ^  ^' 

made  after  the  trustee,  Mr.  Rising  having  no  interest  in  the  property  ez- 
Do^'trMt  op'by  cept  as  trustee  for  Mr.  Hughes.  It  further  appeared  that 
*wJenrrtiV°  *^®  defendant  had  occupied  the  property  for  a  consider- 
mortgageefrom  able  time,  and  that  before  Lady-day,  1838,  Mr.  Hughes, 
lion  of      the  son  of  the  lessor  of  the  plaintiff,  called  on  him  and 


and^^^rt-  *sked  if  he  would  give  up  the  possession  of  a  field  of  five 
^et  may  put    gcres,  whicli  was  wanted  for  brick  earth.    This  the  de- 

the  tenant  out 

of  possession  by  fendant  refused  to  do,  saying,  that  Mrs.  Bourne,  the  widow 
and  the  only  of  Mr.  Bourne,  had  granted  him  a  lease  of  the  property  for 
teMfu^has^ibr  ^^^  '^^®'  ^®  ^*®  ^^®"  asked  if  he  would  give  up  the  pro- 
being  thos  put    perty,  provided  that  the  regular  notice  to  quit  was  given, 

out  of  jp'»"*"*«'*»* 


is  against  the 

mortgagor.  But  if  instead  of  the  mortgagee  taming  the  tenant  out  of  possession,  be  consents  t» 
take  the  tenant  as  his  tenant,  the  mortgagee  will  not  thereby  set  ap  the  21  years  lease,  bat  wiU 
make  the  tfoant  bis  tenant  from  year  to  year  only. 
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and  he  replied  that  he  would  not,  unless  he  was  paid  the        1838. 

sum  of  190/.,  or  unless  Mr.  Hughes  would  insure  the  life 

of  Mrs.  Bourne  for  300/.,  for  his  benefit. 

Hi 

It  was  contended  by  Taffourd,  Serjt,  for  the  plain-     Buckwsll. 
tiff*,  that  a  notice  to   quit  was  unnecessary,   as  the  de- 
fendant had  disclaimed  the  title  of  Mr.  Hughes,  and  had 
setup  that  he  had  a  right  to  the  property  in  himself  for  the 
life  of  Mrs.  Bourne. 

Maule,  for  the  defendant,  submitted  that  this  was  not  a 
disclaimer;  and  that  if  the  defendant  was  merely  a  yearly 
tenant,  he  was  still  entitled  to  notice. 

Patteson,  J.,  in  summing  up. — The  question  is  whether 
the  defendant,  by  stating  that  he  had  a  right  to  the  pro- 
perty as  long  as  Mrs.  Bourne  lived,  thereby  disclaimed  the 
title  of  Mr.  Hughes  as  landlord,  and  on  this  part  of  the 
case  there  is  little  doubt.  No  evidence  has  been  given  of 
any  lease  granted  to  the  defendant  by  Mrs.  Bourne,  and  it 
would  have  made  no  difference  if  there  had  been,  as  that 
lease  must  have  been  made  after  the  mortgage,  and  would 
not  prevent  the  person  who  lent  the  mortgage  money,  or 
the  person  to  whom  the  mortgage  was  assigned,  from  reco- 
vering possession  of  the  estate.  If  a  person  who  has  an 
estate  borrows  money  on  it  upon  mortgage,  and  becomes 
the  mortgagor  of  it,  and  this  mortgagor  afterwards  grants 
a  lease  of  the  property  to  a  tenant,  we  will  suppose  for 
twenty-one  years,  that  lease,  being  made  after  the  mortgage, 
cannot  be  set  up  by  the  tenant  to  prevent  the  person  who 
has  lent  the  money  (whom  we  call  mortgagee)  from  reco- 
vering the  possession  of  the  property,  and  the  mortgagee 
may  put  the  tenant  out  of  possession  by  an  ejectment,  and 
the  only  remedy  the  tenant  has  for  being  thus  put  out  of 
possession  is  against  the  mortgagor.  If,  however,  instead 
of  the  mortgagee  turning  the  tenant  out  of  possession,  he 
consents  to  take  the  tenant  as  his  tenant,  the  mortgagee 


CASES  ON  THE 

will  not  thereby  set  up  the  twenty-one  years'  lease,  but  will 
make  the  tenant  his  tenant  from  year  to  year  only. 

Verdict  for  the  plaintiffl 

Talfourd,  Serjtj  and  JR.  V.  Richards,  for  the  plaintiff. 

Maule  and  Whilmore,  for  the  defendant. 
[Attomies — Hughes  and  Finch  if  /.] 


After  the  verdict  was  given,  Maule  handed  a  paper  to 
his  Lordship,  which  he  stated  was  an  agreement  for  a 
lease. 

Patteson,  J. — A  person  who  had  this  paper  might  very 
easily  suppose  that  he  was  entitled  to  the  property  for  the 
life  of  Mrs.  Bourne  ;  but  if  this  had  been  an  actual  lease 
of  the  property,  which  it  is  not,  it  would  not  have  availed 
the  defendant,  as  it  was  made  subsequently  to  the  mort- 
gage. 


Jt^  29M.  Cook  i?.  Hartle. 

If  10  troTer  the  X  ROVER,  for  a  great  number  of  stone-mason's  tools.— 

enumerate  a  Plea  of  payment  of  8/.  4y.  8rf.  into  court,  and  that  the 

5f^rtWeT*and  Pontiff  had  sustained  no  greater  damages.    Replication, 

the  defendant  that  the  plaintiff  had  sustained  greater  damages. 

pay  money  into         _  __  ,  i../w»t^  i  imi 

court,  and  It  appeared  that  the  plamtin  had  agreed  to  build  a 

piafntiff  hw  SU8-  church  at  Catshill,  and  that  the  work  being  stopped,  a  num- 
toinednogreater  jjgp  q{  tools,  but  uot  SO  many  as  Stated  in  the  declaration, 

damagesy 

the  plaintiff  were  left  at  the  place.  It  was  proposed,  on  the  part  of 
articles  the  de-   the  plaintiff,  to  give  evidence  of  the  value  of  the  whole  of 

fendant  hat 
converted;  and 

a  declaration  in  trover  heing  general,  the  defendant,  hy  this  plea,  does  not  admit  any  thing  beyond 
bii  payment  into  conrt;  and  in  such  a  case  the  proper  measure  of  damages  is  the  value  of  the 
articles  which  the  plaintiff  proves  that  the  defendant  has  taken  and  kept;  but  if  in  trover  for  stone- 
masons' tools,  the  pUintiff  prove  that  the  defendant  took  and  used  some  of  the  tools  and  returned 
them,  this  is  a  conversion,  but  one  for  which  the  jury  ought  to  give  small  damages,  and  not  the 
vilne  of  the  tools  lo  oacd. 
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the  tools  that  were  thus  left,  some  of  which^  it  appeared        i888. 
by  the  evidence  of  his  own  witnessesi  were  taken  by  a 
person  named  .Juggins,  and  not  by  the  defendant.    The 
whole  were  demanded  of  the  defendant  by  a  written 
demand. 

PattbsoNi  J. — The  only  questions  are,  what  goods  did 
the  defendant  take^  and  what  is  the  value  of  them  ? 

Maule^  for  the  plaintiff. — There  is  no  plea  of  Not 
guilty  as  to  any  part,  and  therefore  what  goods  were  taken 
is  a  matter  not  in  dispute  on  these  pleadings; 

Curwoodf  for  the  defendant.-^  I  propose  to  shew  that 
the  defendant  only  had  a  few  articles  which  the  payment 
into  court  would  more  than  countervail. 

Maule. — I  put  it  that  as  there  is  no  plea  of  not  guilty, 
the  defendant  admits  the  possession  of  all  the  tools  in  con- 
troversy between  the  parties. 

PattesoNi  J. — A  declaration  in  trover  is  general,  and 
on  these  pleadings  the  plaintiff  must  shew  what  goods  the 
defendant  took  into  his  possession. 

Evidence  was  given  that  the  defendant  had  kept  and 
refused  to  deliver  up  a  few  articles  which  were  specified 
in  a  list  which  was  produced,  and  that  some  other  articles^ 
worth  about  2/.,  which  were  left  at  the  church,  had  been 
used  by  the  defendant  and  returned  to  the  church  again. 

It  was  proved  that  the  sum  paid  into  court  exceeded  the 
value  of  the  articles  which  the  defendant  had  kept  and 
refused  to  deliver  up. 

Patteson,  J. — There  has  been  no  article  kept  by  the 
defendant  but  those  in  the  list.  For  those  the  plaintiff  is 
entitled  to  the  value.    Some  other  things  were  used  and 
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returnedi  and  that  is  no  doubt  a  conversion  of  those  things. 
But  I  should  think  that  a  jury  would  give  very  little  on 
that  account ;  and  I  am  clearly  of  opinion  that  the  plaintiff 
cannot  recover  anything,  but  in  respect  of  such  things  as 
are  proved  to  have  been  converted  by  the  defendant. 
The  injury  done  to  the  plaintiff  is  by  the  conversion  of 
those  articles  which  are  proved  to  have  been  convertedi 
and  the  value  of  such  as  have  never  been  returnecif  is  the 
proper  measure  of  damages. 

Maule. — ^The  demand  is  of  a  great  number  of  articles. 

Pattesom,  J. — No  doubt  that  is  so ;  but  the  jury  must 
look  at  the  evidence  of  what  was  actually  converted  to 
measure  the  amount  of  damages. 

Verdict  for  the  defendant 
Matde  and  Gray^  for  the  plaintiff. 

Curwood  and  F.  V.  Lee,  for  the  defendant 
[Attornies — Finch,  fy  J,  and  Etlm,'] 


Steers  r.  Carwardine. 

^ASE. — The  declaration  stated,  that  the  plaintiff  was 
the  occupier  of  a  house  in  the  parish  of  Hanley  Castle» 
and  as  such  occupier  was  entitled  to  the  use  of  water  from 
a  certain  watering  place  for  culinary  and  other  domestic 

watering  place,    purposes,  and  that  the  defendant  wrongfully  obstructed 

SL'^fed.?a    her  in  the  use  of  the  same. 

witneis  in  sap- 
port  of  the  right,  stated  on  the  voire  dire  that  she  had  been  a  Joint  owner  in  fee  with  the  plaintiff 
of  the  house  in  respect  of  which  the  right  was  claimed,  and  had  conveyed  her  share  to  the 
plaintiff  with  the  usual  cotenant  for  title: — Held^  that  she  was  not  a  competent  witness,  and  that 
indorsing  her  Dime  on  the  record,  under  the  stat.  3  &  4  Will.  4,  c  42,  a.  27,  would  not  render  bcr 
oooDpetent. 


A  pUintiff 
claimed,  as  oc« 
cupier  of  a 
house,  to  be 
entitled  to  the 
use  of  water 
from  a  certain 
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Pleas — ^first,  not  guiltyi  and  second,  a  denial  of  the 
alleged  right  modo  et  forma. 

On  the  part  of  the  plaintiffi  the  sister  of  the  plaintiff 
was  called,  she  stated  on  the  voire  dire  that  she  had  been 
a  joint  owner  in  fee  with  the  plaintiffi  of  the  house  in 
respect  of  which  the  right  was  claimed ,  and  that  she  had 
conveyed  her  share  to  her  sister,  (the  plaintiff),  and  that 
the  conveyance  contained  the  usual  covenant  for  title. 

Ludlow,  Serjt.,  and  Whateley,  for  the  defendant,  ob- 
jected that  this  witness  was  incompetent  on  the  ground, 
that,  if  the  verdict  was  against  the  plaintiff,  the  witness 
would  be  liable  on  her  covenant  with  the  plaintiff. 

PattesoN)  J* — I  think  that  she  is  not  a  competent  wit- 
ness, and  I  think  also,  that  indorsing  her  name  on  the 
postea,  under  the  stat.  3  &  4  Will.  4,  c.  42,  ss.  36  &  37, 
does  not  render  her  competent. 

The  witness  was  not  examined. 

Verdict  for  the  plaintiffl 

Maule,  R.  V.  Richards,  and  Yardley,  for  the  plaintiffl 
Ludlow f  Serjt.,  and  W/uiieley,  for  the  defendant. 
[Attomies— TatinfoRi  and  Higgins,'] 


In  the  ensuing  term,  Ludlow,  Serjt.,  applied  to  the 
Court  of  Exchequer,  and  obtained  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  grounds  not  at 
all  affecting  the  point  above  mentionedj  which  rule  wasj 
after  argumenti  discharged* 


VOL,  YIII.  P  P  K.  p. 
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STAFFORD  ASSIZES. 

(Gvil  Side.) 

BEFORE  LORD  ABIMGBR5  C.  B. 


Fradlby  V.  Fradlbt. 

By  the  modem  IjIBEL. — ^The  declaration  stated,  that  the  plaintiff  was 
hJ  MtioM*for  *  ^  member  of  a  benefit  society,  at  Weston-upon-Trent,  and 
du^m"in*JidI  ^^^^  ^^^  defendant  wrote  and  published  the  following  libel 

mitted  if  it  be 

not  twened.  "Gentlemen,— I  have  been  infi>rmed  that  Samuel  Fradley 

has  been  receiving  relief  from  your  society  for  some  Ume» 
which  is  a  dead  robbery,  as  he  has  been  able  to  follow  his 
employment — he  is  an  old  servant  of  mine. 

"  Geo.  Fradley.*' 
'<Shelton,  Jan.  10,  1838. 
<«  To  the  Stewards  of  the  Weston- 
upon-Trent  Friendly  Society.** 

Pleas— *first,  not  guilty,  and  second,  a  plea  of  justifica- 
tion, that  the  plaintiff  was  able  to  follow  his  employment. 

It  was  proved. by  Mr.  Robinson,  one  of  the  trustees  of 
the  benefit  society,  that  the  plaintiff  had  been  paid  7x. 
a-week  by  the  society,  from  the  month  of  July,  1837,  when 
he  broke  his  leg,  to  the  month  of  January,  1838,  when 
Mr.  Robinson  received  the  letter  containing  the  Ubel. 

Godson,  for  the  defendant,  objected  that  there  was  no 
sufficient  evidence  to  shew  that  there  was  a  benefit  society 
ht  Weston-upon-Trent,  or  that  the  plaintiff  was  a  member 
of  it. 

Lord  Abinger,  C.  B. — By  the  modern  rules  of  pleading 


OXFORD  CIRCUIT,  2  VICT.  67$ 

in  actions  for  libel,  all  the  inducement  is  admitted  if  it  be        i888. 
not  trarersed. 

Verdict  for  the  plaintiff-— Damages  5/. 

Whaiekff  and  Ferard,  for  the  plaintiff. 
Oodson  and  F.  V.  Lee,  for  the  defendant. 
[Attornies — Bithop,  and  JBroum.] 


The  Marquis  of  Hastings  r.  Tborley. 

Debt  for  a  sum  of  S4/.  6s.  6d.,  for  use  and  occupation^  if «  penon,  ia 
with  a  count  on  an  account  stated.     Plea,  as  to  all  but  S°^one7,'aT 
21L,  nunquam  indebitatus,  and,  as  to  the  21/.,  a  tender  of  "  <  ^^^^'  you 

*  .  .  2\L  in  payment 

that  sum.    Replication  denying  the  tender.  o/thehaif^year't 

Evidence  was  given  on  the  part  of  the  plaintiff,  to  shew  xolrfy-Xytot*," 
that  the  amount  of  the  rent  due  was  23/.  ^^  '^'i]  ""^^ 

the  tender  bad. 

To  prove  the  tender  a  witness  was  called,  who  stated,  became,  by  tc- 
that  he  went  to  the  plaintiff's  agent,  and  put  down  twenty-  money!  the 
one  sovereigns  and  said,  "I  tender  you  21/.,  in  payment  ^^Ju[/J22it 
of  the  half-year's  rent  due  at  Lady-day  last,"  which  the  that  that  lum 
agent  refused,  saying  he  was  not  the  landlord^  but  only  an  of  hair-a-yeax't 

*««°^-  ^Agoodtender 

cannot  be  made 
_.  in  termB  which. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  was  by  taking  the 
not  a  lawful  tender,  because,  if  the  agent  had  received  this  Muse^hrother 
money,  he  would  by  receiving  it  have  admitted  that  that  J^i"J^|2^ 
sum  was  the  amount  of  a  half-year's  rent    If  it  had  been 
tendered  generally,  and  without  any  condition  or  qualifi- 
cation, that  would  have  been  good.    If  a  man  makes  a 
tender,  he  cannot  do  it  in  such  terms,  as,  by  the  taking  of 
the  money,  he  causes  the  other  party  to  make  any  admis- 
sion, because,  if  he  does  so,  it  is  a  conditional  tender,  and 
therefore  bad. 

pp2 
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Verdict  for  the  plaintifi;  for  23/.,  parcel  of 
the  debt ;  and  also  for  the  plaiotifff  as 

Hastings  ^0  the  tender. 

Til  OR  LEY. 

JR.  V.  Richards  and  Whateley,  for  the  plaintiff. 

Ludlow,  Serjt.,  for  the  defendant. 

[Attornies— iNtfAer  ^  5.,  and  ThomoM,'] 
See  the  case  of  Sutton  v.  Hawkins,  ante;  p.  259. 


(Croum  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 


,  .  ,^  ,  Regina  fo.  Thomas  Banks. 

Jvly  18M. 

The  oflTence  of     X  HE  prisoner  was  charged  with  having  feloniously  made 

ing"and  abushig  ^n  assault  On  Matilda  Henshaw,  a  child  under  ten  years^ 

undcr^^en^^ews  ^"^  having  fcloniously  and  carnally  known  and  abused 

old  is  not  a  her. 

includes  an  It  appeared  that  the  child  was  nine  years  old,  and  from 

ihrstaiTiVict.   ^h®  evidence  of  the  child  it  appeared  that  the  offence  was 
c.  85,8.11,        completed. 

even  tuough  it  *^ 

be  stated  in  the 

the  felony  that        -f-  ^^  Lee  for  the  prisoner,  submitted  to  the  jury  that 
made"'naMault   ^^®  Capital  offcnce  was  not  sufficiently  made  out,  as  the 
on  the  child.       child  might  be  mistaken  as  to  whether  her  body  was  pene- 
trated or  not,  and  that  the  jury  ought  only  to  find  the 
prisoner  guilty  of  an  assault,  under  the  stat.  1  Vict,  c  85, 
s.  11,  (a). 

Patteson,  J.— I  doubt  whether  this  is  a  case  within 
the  11th  section  of  the  stat.  1  Vict.  c.  85.    I  have  great 

(m)  Referred  to,  sntei  p.  243  (&}. 
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difficulty  in  Baying  that  there  was  any  assault^  as  there  was        i838. 
consent;  I  have  a  very  strong  opinion  on  the  subject,  but 
I  will  reserre  the  point  if  necessary*   My  difficulty  is,  ttiat 
though  this  is  charged  in  the  indictment  as  an  assault,  the 
▼ery  offence  shews  that  there  was  no  assault. 

jP.  V.  Lee  referred  to  the  cases  oiRegina  v.  Saunders  (a), 
and  Regina  v.  fV*  Williams  (6). 

Patteson,  J.|  (in  summing  up). — I  am  of  opinion  that 
this  offence  does  not  include  an  assault,  and  that  you  must 
either  find  that  the  prisoner  is  guilty  of  the  whole  charge, 
or  acquit  him. 

Verdict — Guilty  of  the  capital  offence. 

Allen  for  the  prosecution. 

F.  r.  Lee  for  the  prisoner. 

[Attomies — Stanier,  and  Mowley.'] 

(a)  Ante,  p.  266.  (b)  Antei  p.  286. 


SHROPSHIRE  ASSIZES. 

(Crown  Side.) 
before  lord  abin6er,  c.  b. 

Regina  v.  Thornhill.  j,  ^^^^^ 

JL  ERJURY. — This  was  an  indictment  for  perjury,  al-  On  the  trial  of 
leged  to  have  been  committed  before  Joseph  Ferard,  Esq.  for'pc^ury*on 

the  Crown  side 
of  the  assixes,  where  It  appeared  that  the  attornies  on  both  sides  had  agreed  that  the  formal  proofs 
should  be  dispensed  with,  and  that  that  part  of  the  prosecutor's  case  should  be  admitted.  The 
Judge  would  not  allow  this  admission,  and  the  prosecutor  not  being  prepared  with  the  formal 
proof*,  the  defendant  was  acquitted.  A  Judge  will  not  allow  a  criminal  case  upon  the  Crown  side 
of  the  assises  to  be  tried  on  admissions  of  this  sort,  unless  they  be  made  at  the  trial  by  the  defend* 
aot  or  hit  counsel. 
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and  T.  C.  S.  Kynnersley,  Etq.,  the  revising  barristers  fort 
Bridgenorthj  in  their  court  at  the  revision  of  the  lists  of 
voters  for  that  borough^  on  the  9th  of  October,  1837. 

The  case  came  on  to  be  tried  as  a  traverse  on  the 
Crown  side  of  the  assizesi  and  before  the  trial  it  had  been 
agreed  between  the  attornies  on  both  sides,  that  the  formal 
proofs  on  the  part  of  the  prosecution  should  be  dispensed 
withi  and  that  that  part  of  the  case  for  the  prosecution 
should  be  admitted. 

Lord  Abinger,  C.  B. — In  a  criminal  case  tried  in  the 
Crown  side  of  the  assizes,  I  cannot  allow  any  admission 
to  be  made  on  the  part  of  the  defendant,  unless  it  is  made 
at  the  trial  by  the  defendant  or  his  counsel. 

C.  Phillips  for  the  prisoner,  declined  making  any  ad- 
mission, and  the  formal  proof  not  being  complete. 

Lord  Abinoer,  C.  B.,  directed  an  acquittal. 

Verdict — Not  guilty. 

Greaves  and  F.  V.  Lee,  for  the  prosecution. 
C.  Phillips  and  Godson,  for  the  defendant. 
[Attomieft— Ftc^s,  and  Wittiams.'] 


Regina  v.  Minshall. 

An  indictmeiit  JtERJURY. — ^This  was  an  indictment  for  perjury  al- 
fouSl"7hr"   ^®8®^  ^^  ^*^®  ^^®"  committed  before  Joseph  Ferard,  Esq. 

Spring  Auiies 

of  1838,  and,  at  the  Summer  Assises  of  1838,  the  defendant  entered  it  for  trial  u  a  traYent,  he 
haTiDg  been  on  bail  more  than  twenty  days.  The  defendant  had  not  given  the  prosecutor  any 
notice  of  trial,  and  when  the  case  was  called  on,  the  counsel  for  the  prosecution  stated  that  the 
prosecutor  was  not  prepared  to  try  as  he  bad  received  no  notice : — Heldf  that  although  the  defend- 
ant had  been  on  baii  more  than  twenty  days,  he  still  could  not  force  the  prosecutor  to  try,  as  he 
had  given  him  no  notice  of  trial.    The  case  therefore  stood  over  to  the  next  Asiisea. 
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and  T.  C.  S.  Kynnessley^  Esq.,  the  revising  barristers  for        1888. 
Bridgenorth,  in  their  court  at  the  revision  of  the  lists  of      ^    v    ^ 
voters  for  that  borough,  on  the  9th  of  October,  1837.  ^J*^ 

This  indictment  had  been  found  at  the  last  assizes,  and     Minshall. 
the  defendant  had  been  on  bail  more  than  twenty  days. 
The  case  was  entered  by  the  defendant  for  trial  at  these 
•assizes  as  a  traverse,  but  no  notice  of  trial  had  been  given 
by  the  defendant  to  the  prosecutor. 

As  soon  as  the  case  was  called  on,  Greaves^  for  the  pro- 
secution, stated  that 'the  prosecutor  was  not  prepared  to 
tryj  as  he  bad  received  no  notice  of  trial  from  the  defend- 
ant. 

C  PhUlips,  for  the  defendant. — The  indictment  was 
found  at  the  last  assizes,  and  the  defendant  has  been  on 
bail  more  than  twenty  days. 

Lord  Abing£R|  C,  B. — I  am  aware  that  the  defendant 
has  been  on  bail  twenty  days,  but  he  still  cannot  force  the 
prosecutor  to  try  unless  he  has  given  him  notice  of  trial* 
The  case  must  stand  over  to  the  next  assizes. 

Trial  postponed. 

Greaves  and  F.  V.  Lee,  for  the  prosecution.  . 
C  Phillips  and  Godson^  for  the  defendant. 
[Attomies*— ricA:«riand  WiUiamt.'} 
,  See  the  case  of  Begina  v<  Feathentonikaugh,  ante,  p.  109. 


CASES  ON  THE 
(Civil  Side.) 

BBFORB  MR.  JUSTICE  FATTESON. 


July  2lit.     ^°^  ^^  ^^'^  Demise  of  Daties  v.  Gatacbe  and  Another, 
The  Fleet  re-     EjECTMENT  to  recover  an  estate  at  Llansillin. 

gisien  ot  mar* 

riaget  are  Dot         Xhe  real  question  in  the  cause  was,  whether  Joseph 

receivable  in         -^,   ,.  .  «  •       t  iw/%/x 

evidence  for  any  Phiups,  who  was  bomm  the  year  i760|  was  the  eldest 
eTeT**  ''*'**'  legitimate  son  of  John  Philips  and  Mary  his  wife,  [formerly 
Mary  Guess],  who  were  married  at  Llansillin,  on  the  16th 
of  April,  1759,  or  whether  Philip  Philips,  an  elder  son  of 
John  Philips  and  Mary  Guess,  who  was  born  in  the  year 
1750,  was  legitimate.  It  was  conceded  that  if  Joseph 
Philips  was  the  eldest  legitimate  son,  the  plaintiff  was  enti- 
tled to  recover.  But  it  was  asserted,  on  the  part  of  the 
defendants,  that  John  Philips  and  Mary  Guess  were  mar- 
ried in  the  Fleet  on  the  20th  of  May,  1747. 

On  the  part  of  the  defendant,  Ludlow,  Serjt,  proposed 
to  give  in  evidence  a  Fleet  register,  purporting  to  contain 
an  entry  of  the  marriage  of  John  Philips  and  Mary 
Guess  (a)» 

PattesoNi  J« — I  shall  not  receive  the  Fleet  register  as 
evidence.  . 

LudloWf  Serjt. — ^I  am  aware  that  the  Fleet  registers 
have  been  several  times  rejected  when  offered  as  evidence 
of  the  marriage ;  but  in  the  case  of  Lloyd  v.  Passingham  (£), 
Lord  Eldon  said : — '*  I  give  no  opinion  that  the  Fleet  re- 
gister is  evidence  as  a  register,  but  I  am  not  prepared  to 

(o)  The  entry  proposed  to  be  "May 27th,  1747.     John  Phi- 

giren  in  evidence,  was  in  a  book  lips,  of    Soughton,  Shropsh.    a 

intitled  <'  Register  Book  of  Mar-  Batch,  and  Gent  and  Mary  CTwr, 

riagcs,  by  Mr.  Dare,  No.  5|"  and  sp.                           "  Woods." 

was  as  follows:  (6)  16  Ves.  63. 
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Bay  it  may  not  be  received  as  eyidence  of  a  facti  and  I  can  jgsg. 
suppose  cases  in  which  such  evidence  might  be  received. 
Upon  a  question  of  pedigree,  would  not  that  entry  be 
admitted,  not  as  a  register,  but  a  declaration  under  the 
hand  of  the  party  (a),  or  upon  an  indictment  for  bigamy, 
the  first  marriage  alleged  to  have  been  in  the  Fleet,  and 
evidence  produced  that  uniformly  an  entry  of  marriage 
was  made,  would  not  the  production  or  non-existence  of 
such  entry  be  evidence  to  the  other  fact?*'  I  therefore 
submit  that  the  Fleet  register  is  receivable  in  evidence,  at 
least  for  some  purposes. 

Patteson,  J.— I  shall  not  receive  the  Fleet  register  in 
evidence  for  any  purpose  whatever  (6). 

The  evidence  was  rejected. 

Verdict  for  the  plaintiff. 

[Attomies— IPi^iRf,  H.  ^  B.,  and  Bloxam  ^  Panting.^ 


(a)  We  believe  the  parties  mar-  and  strong  evidence.   A  marriage 

ried  did  not  sign  their  names  in  in  the  Fleet  at  that  time  was  good 

the  Fleet  registers,  nor  indeed  in  and  legal.    I  think,  though  I  d» 

any  marriage  register,  previous  to  not  speak,  meaning  to  be  bound, 

the  Stat.  26  Geo.  2,  c.  33.  that  even  an  agreement  between 

In  the  case  of  Reed  v.  Pauer,  the  parties  per  verba  de  prsesenti 

1  Pea.  N.  P.  C.  303,  where  Lord  was  ipsum  matrimonium.**    That 

Ximyon  would   not  receive  the  such  an  agreement  in  Scotland  is 

Fleet  Register  in  evidence,  it  was  a  valid  marriage,  see  the  case  of 

proposed  to  ask  (it  being  a  ques-  Dalrymple  v.  Dalrympie,  reported 

tion  of  pedigree)  whether  the  par-  by  Sir  John  Dodson,  and  cited 

ties  had  not  said  they  were  married  Carr.  Supp.  255. 
in  the  Fleet.   It  was  objected  that,         (b)  It  is  matter  of  surprise  that 

as  the  Fleet  books  were  no  evi-  such  an  abuse  as  the  Fleet  roar- 

dence,  any  reputation  of  a  mar-  riages  should  have  been  allowed 

riage  there  was  not  admissible,  to  exist  so  long.  There  were  in  the 

Lord  Kenyan  said, — *<  The  books  neighbourhood  of  the  Fleet  pri- 

cannot  be  received,  because  they  son,  about  sixty  marriage-houses  i 

come  from  tainted  quarters,  but  some  of  which  were  also  public- 

the  declaration  of  the  parties  that  houses,  others  not.    They  were 

they  were  married  there,  is  good  known  by  having  a  sign-board, 
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f  Iti  the  ensuing  term  Ludlow^  Serjt,  applied  to  the  Court 
pf  Common  Fleasi  and  obtained  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  grounds  not  at  all 
affecting  the  point  above  mentioned. 


with  joined  hands,  in  addition  to 
the  public-house  sigpa;  at  the  doors 
of  these  houses,  persons  called 
Pliers  solicited  the  passers-by  to 
come  in  and  be  married,  and  at 
these  houses,  persons  who  were,  or 
pretended  to  be,  clergymen,  per- 
formed the  marriage  ceremony, 
and  made  entries  in  registers  that 
were  kept  at  the  respecti?e  houses. 
There  is  little  doubt  that  many 
entries  had  false  dates;  that  per- 
sons who  were  married  person- 
ated others,  and  that  women  who 
wished  to  plead  a  plea  of  cover- 
ture, or  to  hide  their  shame  by  a 
Fleet  marriage  certificate,  were 
married  to  men  who,  for  a  trifling 
gratuity,  married  any  woman  who 
would  pay  them,  though  they  had 
previously  married  others.  The 
registers  were  sold  from  time  to 
^me;  Mrs.  Oliri,  who  had  been  a 
servant  at  the  house  of  a  person 
named  Lilley,  who  kept  one  of  the 
marriage-houses,  had  a  collection 
of  them  exceeding  a  ton  in  weight, 
and  by  her  they  were  disposed  of 
to  Mr.  Pbnton,  and  in  the  year 
1821,  the  government  bought  this 
collection  of  Fleet  Registers,  con- 
sisting of  between  two  and  three 
hundred  large  registers,  and  near 
one  thousand  small  ones,  which 
are  now  deposited  in  the  registry 
of  the  Bishop  of  London. 

We  subjoin  a  few  extracts  from 
them  which  abundantly  shew  that 
they  ought  never  to  have  been  re- 
ceived in  evidence  in  any  court  of 
justice. 


'^  Nov.  5,  1742,  was  married, 
Benjamin  Richards,  of  the  parish 
of  St.  Martin's-in-the-Fields,  br., 
and  Judith  Lance^  do.,  sp.,  at  the 
Bull  and  Oarter,  and  gave  G.  and 
for  an  ante  date  to  March  1 1th,  in 
the  same  year,  which  Lilley  com- 
plied with,  and  put  them  in  his 
book  accordingly,  there  being  a 
vacancy  in  the  book  suitable  to  the 
time." 

<<  June  10, 1729.  John  Nelson, 
of  the  pa.  of  St.  George,  Hano- 
ver, and  Mary  Bam8>  of  the  same, 
sp.,  married. 

<'JohnFloud,Min. 
«  Cer.  dated  5  Nov.  1727,  to  please 
their  parents." 

'<  John  Harrison,  of  St.  Giles-in- 
the-Flelds,  a  Taylor,  and  Mary 
Cunningham,  B.W.  June  4, 1724. 
These  not  marr.  only  names  in- 
serted." 

''July  11, 1729.  John  Rogers, 
gent.,  and  Elizabeth  Hussey,  alias 
Rebecka  Mitchell,  both  of  St 
Margaret's,  wr.  and  wo. 

''Pr.Jno.  Floud. 
'<  Pd.  half  a  guinea  per  total.  Mrs. 
Hussey,  tho'  a  Quaker  (none  of 
the  most  scrupulous),  she  could 
not  comply  with  the  ceremonies  of 
our  church,  yet  would  take  a  man 
to  bed  to  her  upon  the  bare  de- 
pendence of  credit  of  a  Fleet  cer- 
tificate, she  being  only  personated 
by  Beck  Mitchell.*' 

"  Samuel  Stewart,  chocolate^ 
maker,  and  Mary  Nugent,  both  of 
St.  M.  Ludgate,  Br.  &  Sp. 

"Pr.  Ralph  Sbadwel). 
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**  Mr.  Comings  gave  me  half  a  gui- 
nea to  find  a  bridegroom  and  de- 
fray all  expenses.  Parson,  Two 
and  sixpence;  husband,  do. ;  and 
five  and  sixpence  myself." 

"  December  11, 1727.  Walter 
Janes,  cordwainer,  of  St.  Martin, 
Ludgate,  and  Mary  Spreadbo- 
rough,  of  St.Gile8'8-in-the-Fields, 
w.  &  sp.  Pr.  Jno.  Roud. 

Marriage,  five  shillings,  one  do. 
clerkship,  and  one  do.  certificate. 
Tbe  man  had  five  shillings  for 
marrying  her,  of  which  I  had  one 
and  sixpence."  [It  appears  that 
thiB  Walter  Janes,  under  different 
names,  married  four  women  in 
14  months.] 

*•  May  6, 1740.  James  Wheeler, 
Drum,  of  1st  Regiment,  and  Ca- 
therine Smith,  w.  and  w.,  at  the  new 
Bawdy-house  joining  Grinley's.'^ 

"  Robert  King,  a  fisherman,  and 
Elizabeth  Price,  both  of  St.GUes  V 
inHbe-Fields,  B.  &  Sp. 

**  Pr.  Jno.  Evans. 
**  Pd.  one  slulling  only ;  the  bride- 
groom, a  boy  about  18  years  of 
age,  and  the  bride  about  65;  they 


were  brought  in  a  coach,  and  at- 
tended by  four  rhvfApivg  WhognQ 
out  of  Drury  Lane,  as  guests.'' 

"  1723.  April  14.  Peter  Hulett, 
of  St.  Bride's,  frame-maker,  and 
Mary  Ann  Pavior,  Sp.,  forged  by 
Mr.  Dare,  in  1741,  who  married 
them  at  Smith's,  at  the  same 
time." 

The  Fleet  register  relating  to 
the  case  of  Doe  d.  JJoyd  v.  Patr 
smgham,  is  contained  in  a  book  in- 
titled,  '*  The  Registry  of  the  Wed- 
dings at  the  King's  Arms,  Fleet 
Market,  by  sundry  Parsons ;"  and 
the  entry  is  <'  1740.  Octo.24.  Gwin 
Lloyd,  of  Hendor,  Merionethshire, 
Esq.,  and  Elizabeth  Taylor,  of  St. 
James's,  Westr.  B.  &  S. 

Pr.W.Wyatt." 

These  irregular  marriages  not 
only  took  place  in  the  neighbour- 
hood of  the  Fleet,  but  also  in  the 
vicinity  of  the  King's  Bench  pri- 
son, at  the  Savoy,  at  the  Mint,  in 
the  Borough,  and  at  the  Mayfair 
chapel.  For  further  information 
as  to  Fleet  marriages,  see  Mr. 
Bum's  work  on  Fleet  Registers. 
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HEREFORD  ASSIZES. 

{Croum  Side.) 
before  mr.  justice  patteson. 

Regina  9.  Cooke. 

A  conditional  Jc  ORGERY. — The  prisoner  was  indicted  for  forging, 
f  "*"d  fnsteu.  ^^^  ^^^  uttering  a  forged  acceptance  to  a  bill  of  exchange* 
ment  is  m  much  knowing  it  to  be  forged.    Tlie  indictment  consisted  of  ten 

a  crime  as  any  ,       .  ... 

other  uttering,  counts.  In  some  of  the  counts  the  intent  was  laid  to 
Jteafor^r"  defraud  Robert  Bell,  a  public  officer  of  the  National  Pro- 
acceptanof,         vincial  Bank  of  England;  in  other  counts  to  defraud 

knowing  It  to  ^  ,  .  , 

be  so,  to  the       Robert  Bell  and  others ;  and  in  other  counts  to  defraud 

tontogcom*      Joseph  Stiff  and  another. 

C^f  J!^!^nnr       The  bill  was  in  the  following  form :— 

Kept  an  accounti  *^ 

hope"! thiVbiil     "  £1 ,000.  *'  Blakeney,  28th  March,  1838. 

tTblnTui  "  On  the  twenty^ighth  day  of  October,  18S9,  pay  Mr. 

security  for  the    William  Cookc,  of  Hereford,  or  his  order,  one  thousand 

debt  he  owed,  ' 

iCkid  the  roana-    pounds  valuc  received.  "  J.  R.  Coomber.'* 

that  would  de-        "  To  Mcssrs.  Stiff  &  Sims,  Blakeney.** 
&oVint  Across  the  bill  was  written  "  Stiff  &  Sims.** 

quiries  respect- 

ing  the  accept-  It  was  provcd  by  Coomber,  the  drawer  of  the  bill,  who 

m  sufficient'  ^^^  admitted  as  a  witness  for  the  Crown,  that  the  prisoner, 

"^K*th%ri.  ^"  ^'^®  ^^^^  ^^  March,  1838,  took  him  to  the  Waterloo 

ioner  write  Inn,  at  Blakeney,  and  there  having  three  or  four  times 

another's  name 

across  a  bianlt 

stamp,  on  which,  after  he  is  gone,  a  third  person  who  is  in  league  with  him,  write  a  bill 

of  exchange,  SembU,  that  this  is  not  a  forgery  of  the  acceptance  of  a  bill  of  exchange  by  the 

prisoner. 

If  a  person,  at  the  time  he  uttered  a  bill  of  exchange  with  a  forged  acceptance  on  it,  knew  that 
acceptance  to  be  forged,  and  meant  the  bill  to  be  taken  as  a  bill  with  a  genuine  acceptance  upon  itp 
the  inevitable  conclusion  is  that  he  intended  to  defraud. 

The  Grand  Jury  returned  a  bill  of  indictment  which  contained  ten  counts  for  forging  and  utter- 
ing the  acceptance  of  a  bill  of  exchange,  with  an  indorsement,  **  A  true  b.ll  on  both  counts,"  and 
the  prisoner  pleaded  to  the  whole  ten  counts.  After  the  case  for  the  prosecution  had  concluded, 
the  prisoner's  counsel  pointed  this  out.  The  Grand  Jury  were  discharged,  and  the  Judge  would 
not  allow  one  of  the  Grand  Juron  to  be  called  as  a  witness  to  explain  their  finding. 
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written  the  names  ''  Stiff  and  Sims/'  on  the  back  of  a  letter^.  1888. 
the  prisoner  produced  a  blank  12s.  6d.  stamp  from  hia 
pocketiand  wrote  the  names  Stiff  and  Sims  across  it,  and 
then  gave  it  to  the  witness,  who,  two  days  after,  in  the 
absence  of  the  prisoner,  drew  the  bill  for  1,0002.  on  the 
stamp,  and  sent  it  to  the  prisoner. 

This  evidence  was  confirmed  by  the  landlady  of  the 
inn,  who  found  the  back  of  the  letter  with  *'  Stiff  &  Sims" 
written  on  it. 

To  prove  the  uttering  by  the  prisoner,  Mr.  M'Millan,  the 
interim  manager  of  the  branch  of  the  National  Provincial 
Sank  at  Hereford,  was  called,  he  said : — "  On  the  Slst  of 
March,  the  prisoner  was  indebted  to  the  bank ;  I  had 
applied  to  him  to  pay  up  his  arrears ;  about  noon  on  the 
Slst  of  March,  the  prisoner  came  and  took  the  bill  in 
question  from  a  letter ;  he  gave  it  me,  and  as  soon  as  he 
had  done  so  he  wished  the  bill  back,  saying  the  acceptance 
was  incomplete,  as  there  was  no  place  of  payment  above 
the  signature  of  the  acceptance ;  I  said  I  would  get  that 
rectified  myself;  he  said  he  thought  it  would  not  do  as  it 
was,  but  I  said  I  would  get  it  rectified ;  he  said  he  hoped 
this  bill  would  satisfy  the  bank  as  a  security  for  the  debt 
be  owed ;  I  replied,  that  that  would  depend  on  the  result 
of  my  inquiries  respecting  the  acceptors  of  the  bill;  he 
said  he  hoped  that  the  bank  would  assist  him  with  small 
advances  as  he  required  them  ;  he  shewed  me  the  letter 
that  he  took  the  bill  out  of;  I  read  the  letter;  it  was  in 
the  handwriting  of  Coomber ;  I  returned  the  letter  to  the 
prisoner." 

It  was  proved  by  Mr.  Stiff  and  Mr.  Sims,  that  the  ac- 
ceptance was  neither  of  their  handwriting  nor  written  by 
their  authority. 

At  the  conclusion  of  the  case  for  the  prosecution,  Lud-* 
tow,  Serjt.,  referred  to  the  finding  oC  the  indictment  by  the 
grand  jury.  It  was  "  a  true  bill  on  both  counts. — ^H. 
Devereaux,  foreman/'    The  words  ''  on  both  counta '' 
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1888»       appeared  to  have  been  slightly  smeared  or  blotted,  but 
^  '  •    "^      were  quite  legible.    The  grand  jury  had  been  discharged. 

Cooks.  Ludlow,  Serjt.,  and  Carringion,  for  the  prisoner,  sub- 

mitted that  the  prisoner  could  not  be  tried  on  this  indict- 
ment, as  there  was  no  fipding  by  the  grand  jury  on  any. 
one  count.  They  cited  a  case  decided  in  the  Court  of 
King's  Benchj  in  which  Mrs.  Carlile  had  been  indicted  for 
publishing  two  libellous  works,  and  the  judgment  was 
arrested  because  the  indictment,  which  contained  three 
counts,  was  indorsed  by  the  grand  jury—''  A  true  bill  on 
both  counts*'  (a). 

C  PhilUpSf  for  the  prosecution. — The  bill  was  read  by 
Mr.  Bellamy  as  a  true  bill  generally  in  the  hearing  of  the 
grand  jury  when  they  brought  it  in ;  the  foreman  of  the 
grand  jury  can  explain  how  these  words ''  on  both  counts  ** 
came  to  be  blotted  out. 

Pattbson,  J. — The  words  appear  to  be  smeared,  but  I 
cannot  say  that  they  are  blotted  out.  The  indictment  has 
been  treated  as  if  it  was  found  on  all  the  counts,  and  the 
prisoner  has  pleaded  to  all  the  counts. 

Oreaves,  for  the  prosecution. — I  should  submit  that  the 
finding  is  perfectly  good.  There  are  two  charges — forg- 
ing and  uttering — and  it  is  competent  to  examine  the  grand 
jurors.     A  grand  juror  may  be  called. 

Patteson,  J. — ^The  difficulty  is,  whether  I  can  ask  the 
grand  jury.  I  think  it  better  not  to  ask  them  the  question. 
I  will  not  stop  the  case,  but  I  will  reserve  the  point  if  it 
should  become  necessary. 

(a)  Bex  ▼.  Jane  Carlile,  H.  T.  libel,  and  the  third  count  for  the 

1821,  in  K.  B.     The  indictment  other  libeL    The  Qnnd  Juryin^ 

ooniisted  of  three  counts  for  the  dorsed  the  bill,  *'  a  true  bill  on  bath 

pubUahing  of  two  blasphemous  counts.*'    Judgment  was  arrested 

libels.  The  first  and  second  counts  after  conviction. 
were  for  different  parts  of  one 
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Ludhw,  Serjt. — ^I  fiubmit  that  this  is  no  forgery  by  the  i838. 
prisoner ;  he  merely  writes  a  name  on  a  blank  stamp,  which 
is  not  the  forging  of  any  instrument;  and  the  fact  that 
Coomber  wrote  a  bill  of  exchange  afterwardsi  will  not 
make  it  a  forgery  by  the  prisoner,  though  it  may  be  a 
forgery  by  Coomber*  I  also  submit  that  there  is  no  suffi- 
cient uttering.  The  uttering  at  most  was  conditional.  It 
was  like  the  deliyery  of  a  deed  as  an  escrow,  aa  the  bill 
was  to  be  placed  to  the  prisoner's  credit  or  not,  according 
to  circumstances. 

Patteson,  J.,  (in  summing  up). — I  doubt  whether  the 
charge  of  forgery  can  be  supported  even  if  you  belieye  all 
the  evidence;  because,  at  the  time  when  the  names 
''  Stiff  and  Sims*'  were  written  on  the  stamp  by  the  pri«> 
soner,  it  was  a  blank  paper.  However,  that  is  not  very 
material,  if  you  think  that  the  prisoner  uttered  the  bill 
afterwards,  knowing  the  acceptance  to  be  a  forgery ;  and 
if  the  prisoner  wrote  these  names  on  the  stamp,  there  is 
no  pretence  for  saying  that  he  did  not  know  it  to  be  a 
forgery.  The  point  raised  as  to  the  uttering  being  incom- 
plete, 18  entirely  founded  on  fallacy.  It  is  true  that  he 
asked  for  the  bill  back  again,  but  at  last  he  allowed  it  to 
remain,  and  asked  advances  upon  it.  A  conditional  utter- 
ing of  a  forged  instrument  is  as  much  a  crime  as  any  other 
uttering.  I  ought  to  tell  you  also  that  the  acceptance  is 
quite  complete.  They  are  quite  mistaken  about  the  place 
of  payment  being  wanted,  and  even  the  omission  of  the 
word  ''  accepted  *'  makes  no  difference.  The  name  written 
across  the  face  of  the  bill  [as  it  is  here]  being  quite 
enough.  If  the  prisoner,  at  the  time  he  uttered  this  bill, 
iLnew  that  the  acceptance  was  forged,  and  meant  the  bill 
to  be  taken  as  a  bill  with  a  genuine  acceptance  upon  it, 
the  inevitable  conclusion  is  that  he  intended  td  defraud. 
TThat  was  the  opinion  of  the  Judges  in  a  late  case  reserved 
'for  their  consideration  (a).  There  was  an  earlier  case  of 
Itex  V.  James  tried  before  me  at  Gloucester,  in  which  I 

(a)  The  case  of  Begma  v.  HiU,  ante  p.  274. 
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1838.       did  not  lay  down  this  proposition  strongly  enough ;  but 
the  law  on  the  point  is  as  I  have  now  stated. 

Verdict— Guilty. 

C  Philips  and  Greaves,  for  the  prosecution. 

LudhWf  Serjt,  and  Carrington,  for  the  prisoner. 

[Attornies — Bodenham,  and  WaikynsJ] 


Regina  0.  Cooke. 

XHE  prisoner  was  indicted  for  having  forged  and 
uttered^  knowing  it  to  be  forgedj  an  acceptance  on  a  bill 
of  exchange. 

The  bill  of  exchange  was  as  follows: — 

"£500.  Hereford,  Oct.  17th,  1837. 

"Four  months  after  date,  pay  to  my  order  in  London, 


On  lh€  trial  of 
an  indictment 
for  forgery  of 
the  acceptance 
of  a  bill  of  ex- 
change,  evi- 
dence  of  what 
the  prisoner  said 
respecting  other 
bills  of  exchange 
which  are  not  in 

evidence,  it  not  five  hundred  pounds,  value  received  in  oak  timber. 

"  William  Cooke.** 


If  a  person 
knowingly  pays 
away  a  forgery 
as  a  good  bill. 
It  is  a  con- 
sequence, and 
almost  a  con« 
sequence  of 
law,  that  he 
must  intend 
to  defraud  the 
person  to  whom 
he  pays  the 
bill,  and  also 
the  person 
whose  name  ia 
used,  as  every 
thing  which  is 
the  natural 
consequence  of 
the  act  must 
be  taken  to  be 
the  intention  of 


'*  To  William  Ambrose,  Esq., 

Hagloe  House,  Gloucestershire." 

Across  the  bill  was  written,  ''  Accepted,  payable  at 
Messrs.  Jones,  Loyd,  &  Co.,  Bankers,  London.  William 
Ambrose." 

The  indictment  was  in  the  same  form  as  in  the  last  case, 
and  laid  the  intents  to  be  to  defraud  Mr.  Bell,  as  pubHc 
officer  of  the  National  Provincial  Bank  of  England,  to 
defraud  Robert  Bell  and  others,  and  to  defraud  William 
Ambrose. 

It  was  proved  that,  in  the  month  of  October,  I8S7,  the 
prisoner  paid  in  the  bill  to  the  credit  of  his  account  at  the 


the  prisoner. 

Semble,  that  a  prisoner,  who  is  a  shareholder  in  ajoint-stockbank,  and  who  knowingly  otters  n 
forged  acceptance  to  that  bank,  cannot  be  convicted  on  counu  laying  an  intent  to  defraud  **  R.  B.** 
(another  of  the  shareholders)  **andochen." 
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branch  of  the  National  Provincial  Bank  at  Hertfordi  and        1838. 
had  advances  on  it. 

It  was  also  proved  by  Mr.  Ambrose,  that  the  acceptance 
was  forged,  and  Mr.  Ambrose  was  also  asked  whether 
the  prisoner  had  said  any  thing  to  him  as  to  the  other 
bUIs. 

Ludlou),  Serjt.,  and  Carringion,  objected  that  if  evi- 
dence was  to  be  given  as  to  other  bills,  with  a  view  of 
shewing  a  scienter,  those  bills  ought  to  be  produced  and 
proved. 

Greaves,  for  the  prosecution. — It  might  be  that  the 
prisoner  said  that  he  did  not  utter  this  bill^  but  had 
uttered  some  other. 

Patteson,  J.— I  rather  think  that  any  other  bills  ought 
to  be  proved.  The  mere  talking  of  forged  documents  will 
not  do. 

C.  Phillips,  for  the  prosecution. — Did  the  prisoner 
say  any  thing  which  did  not  relate  to  any  other  bill  ? 

Mr.  Ambrose. — I  told  the  prisoner  that  I  should  have 
to  transport  him,  if  he  did  not  leave  off  forging  my  name. 
He  fell  on  his  knees  and  began  crying. 

Patteson,  J. — This  is  very  much  the  same  as  that 
which  I  have  just  decided  to  be  not  admissible. 

It  was  proved  that  Mr.  Bell  was  a  shareholder  in  the 
National  Provincial  Bank  of  England,  and  that,  at  the 
time  of  the  uttering  of  this  bill,  the  prisoner  was  a  share- 
holder also. 

Ludlow,  Serjt. — As  the  prisoner  was  a  shareholder,  the 
counts  laying  the  intent  to  defraud  Mr.  Bell  and  others 
must  fail. 

VOL.  VIII.  Q  Q  K.  P. 
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1S8S.  Patrion,  J.i  (in  aumining  up). — I  think  that  you 

ought  not  to  go  at  all  on  the  conversation  between  Mr- 
Ambrose  and  the  prisoner,  and  I  would  recommend  you 
to  throw  that  entirely  out  of  your  consideration,  as  it  does 
not  relate  to  this  bilL  Wiih  respect  to  the  counts  laying 
an  intent  to  defraud  the  company  of  which  the  prisoner 
was  himself  a  partner,  I  do  not  tliink  it  would  be  safe  to 
rely  upon  them,  but  there  are  also  counts  laying  the 
intent  to  be  to  defraud  Mr.  Ambrose ;  and  if  a  person 
knowingly  pays  a  forgery  away  as  a  good  bill,  it  is  a  con- 
sequence, and  almost  a  consequence  of  law,  that  be  must 
intend  to  defraud  the  person  to  whom  he  pays  the  bill, 
and  also  the  person  whose  name  is  used ;  as  every  thing 
which  is  the  natural  consequence  of  the  act  must  be  taken 
to  be  the  intention  of  the  prisoner. 

Verdict— Guilty. 

C.  PhittipSg  and  Greates,  for  the  prosecution. 

Lwttow,  Serjt.,  and  Carrington,  for  the  prisoner. 

[Attomies — Bodenham,  and  WatfymJ] 
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1888. 
MONMOUTH  ASSIZES. 

(Crown  Side.) 

BBVOEE  X.ORD  ABINOERj  0.  >« 


Reoima  V.  Meredith. 

X  HE  prisoner  was  indicted  for  assaulting  Ann  Mitchel,  An  attempt  to 
with  intent  to  commit  a  rape.    There  was  a  second  count  ^^'!^^^\f*' 
for  a  common  assault.  having  ctmai 

knowledge  of  a 
girl  between  the 

Oreaves,  for  the  prosecution,  stated  that  he  should  fweive  is^nof an 
abandon  the  first  count  of  the  indictment,  there  having  «»*««'«.«»  Jjj« 

'  ®  consent  of  the 

been  so  much  delay  in  the  disclosure  of  the  transaction,  girl  puts  an  end 
that  he  could  not  successfully  contend  that  the  girl  had  not  assault. 
consented ;  but,  as  she  was  between  tlie  ages  of  ten  and     To  support  a 

,  .        1  chaige  of  assault, 

twelve,  he  proposed  to  go  upon  the  second  count  only.        such  an  assault 

must  be  shewn 
as  could  not  be 

Godson,  for  the  defendant.— The  consent  puts  the  justified  "f*^ 

.  action  were 

charge  of  assault  out  of  the  question.  brought  for  it, 

and  leave  and 
license  pleaded. 

Lord  Abinoer,  C.  B.— I  think  so. 

Oreaves, — It  is  a  misdemeanor  to  carnally  know  and 
abuse  a  child  between  the  ages  of  ten  and  twelve.  I  sub- 
mit that  an  imposition  of  hands  for  the  purpose  of  com- 
mitting that  misdemeanor  is  an  assault. 

Godson. — This  misdemeanor,  if  completed,  would  not 
include  an  assault,  because  of  the  consent.  Mr.  Justice 
Paiteson  decided  tliis  point  at  Stafford,  in  the  case  of 
Regina  v.  Banks  (a). 


(a)  Ante,  p.  574. 

qqS 
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1838.  hord  Abtnoer,  C.  B. — Mr.  Godson  puts  it  quite  cor- 

rectly ;  and  I  know  that  the  opinion  of  Mr.  Justice  Paiie- 
son  is  as  he  lias  stated.  It  has  recently  been  held  in  more 
cases  than  one,  that  an  attempt  to  commit  a  misdemeanor 
created  by  statute^  is  a  misdemeanor  at  common  law.  I 
recollect  arguing  a  case  oiRex  t.  HigginSf  and  there  Lord 
Kenyon  said^  that  every  attempt  to  commit  a  felony  is  a 
misdemeanor;  but  that  an  attempt  to  commit  a  misdemea- 
nori  was  not  a  misdemeanor ;  but  in  subsequent  cases  it 
has  been  held  otherwise  (a).  Still  I  think  that  an  attempt 
to  commit  a  misdemeanor  is  not  indictable,  unless  there 
be  some  illegal  act  done ;  and  I  think  that  taking  any  step 
towards  the  commission  of  a  misdemeanor,  not  by  an  ille- 
gal actf  would  not  be  sufficient.  Suppose,  for  instance, 
that  a  man  intended  to  commit  the  misdemeanor  men* 
tioned  by  Mr.  Greaves,  and  was  to  take  his  horse  and  ride 
to  the  place  where  the  child  was,  that  would  be  a  step  to- 
wards the  commission  of  the  offence,  but  would  not  be  in- 
dictable. To  support  a  charge  of  assault,  you  must  shew 
an  assault  which  could  not  be  justified  if  an  action  were 
brought  for  it,  and  leave  and  license  pleaded. 

Verdict— Not  guilty. 

Greaves,  for  the  prosecution. 

Godson,  for  the  defendant. 

[Attornies— r.  Jona  Phillipt,  and  Owen.'] 

(a)  See  the  cases  of  Bex  v.  Butler,  ante,  Vol  6,  p.  368,  and  Bex  r. 
Roderick,  ante,  Vol.  7,  p.  795. 
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1838. 

Reoina  v.  Hannah  Hopkins. 

JjxURDER. — ^The  prisoner  was  charged  with  the  tnur-  A  giri  was  in- 
der  of  Joseph  Clements  (an  illegitimate  child  of  the  pri-  maimer  of  her 
aoner.)     In  some  counts  of  the  indictment,  the  death  JhJieen^Jays. 
was  charged  to  be  by  drowning,  and  in  others  by  sufFo-  ^^^  ^a*  P'o- 

"^  ceeding  from 

cation.  Bristol  to  Llaa- 

It  appeared  that  the  prisoner  had  been  a  servant  at  ^^l^nMu 
Mr,  Briant's.  who  was  a  grocer  at  Bristol,  and  that  Joseph  T*"*t™,T'*** 

LI.  '^       the  child  in 

Clements,  who  was  the  prisoner's  child,  was  born  on  the  her  arms  at  six 
SSrd  of  March,  1838,  and  sent  to  a  nurse,  with  whom  he  iiig  at  Liandogo 
remained  till  the  7th  of  April,  when  the  prisoner  took  eigjTt  wTnine 
away  the  child  with  an  intention,  as  she  stated,  of  ffoini?  to  ^'^**  without 

V        1.    1      .  T 1      ^  .      »i  ,,.,...         *^'e  child.     The 

her  fathers  at  Liandogo,  m  Monmouthshire,  which  is  a  body  of  a  child 
vUlage  situate  on  the  bank  of  the  river  Wye.  It  further  f^nd^inTh"**' 
appeared,  that  on  the  8th  of  April,  the  prisoner  crossed  ^T^'^y*'"*" 
the  Seyem  in  a  barge,  and  landed  at  Chepstow,  she  then  appeared  not  to 
haying  the  child;  and  that  she  was  seen  with  the  child  in  the  prisoner:^ 
her  arms  on  the  road  from  Chepstow  to  Tintern,  at  about  ^f"'  '^'*  ^X 

*^  '  pruonermustbe 

half  a  mile  from  the  abbey  at  the  latter  place,  as  late  as  acquitted,  and 
six  o'clock  on  that  evening ;  but  that  between  eight  and  not  by  Uw 
nine  o'clock  she  arrived  at  her  father's  without  the  child;  uJ^rt^^^^'Ji 
and  that  on  the  13th,  the  body  of  a  child  was  found  in  ^""^  ^^'  ^^""^  <>' 

_      ___  _.  _     ,  to  say  where  it 

the  Wye,  near  Tmtern.    It  however  appeared,  that  the  was, unless  ihera 
child  found  had  an  eruption  on  the  face  and  legs,  which  ilTw VbaVher^ 
the  prisoner's  child  had  not— that  the  child  found  was  at  ^^^  ^^'^"^^ 
least  three  weeks  old,  and  that  the  clothes  were  different, 
and  that  the  Wye  is  a  tide-river. 

Lord  Abinger,  C.  B. — The  evidence  goes  to  shew 
that  the  child  found  was  not  the  child  of  the  prisoner; 
one  child  had  an  eruption,  the  other  none.  The  clothes 
were  different.  One  child  is  stated  to  be  three  weeks  old, 
and  the  other  would  have  been  only  sixteen  days  ;  and  as 
the  Wye  is  a  tide-river,  the  child  found  might  have  come 
from  a  great  distance.    It  is  therefore  probable  that  the 
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183a,  cbil^  found  was  not  the  child  of  the  prisoner.  With  respect 
to  the  child  which  really  was  the  child  of  the  prisoner, 
she  cannot^  by  law,  be  called  upon  either  to  account  for  it, 
or  to  say  where  it  is,  unless  there  be  evidence  to  shew 
that  her  child  is  actually  dead.    You  must  acquit  her. 

Verdict — ^Not  guilty.    . 

C  Phittipi,  and  W.  H.  Coole^  for  the  prosecution. 

Greaves,  for  the  prisoner. 

[Attomies-'i^.  jEv0ii«i  and  GaUndo.} 


(Civil  Side.) 
before  mr.  justice  pattbson. 

Williams  v.  Geaves. 

It  it  no  objection  XRESPASS  for  breaking  and  entering  the  plaintiff*8 
biiityVfaren^^^^  close.  Pleas— Ist,  not  guilty;  gndly,  that  the  plaintiff 
by  which  a  de-    ^i^g  not  possessed  of  the  close  :  and  3rdly,  that  the  most 

ceaied  steward  *  ^ 

charges  himself,  Hoble  Fleury  DuKC  of  Beaufort  was  seised  in  fee,  and  that 

of  the  accoum  is  the  trespass  was  committed  by  his  command. 

Itewwi"^**'*'         The  plaintiff  having  proved  possession  of  the  place  in 

question  for  more  than  fifty  years ;  first  in  Elizabeth  Wil- 

liams,  then  in  Thomas  Williams,  the  father  of  the  plaintiff; 

and  lastly,  in  the  plaintiff; 

Ludlow,  Serjt.,  for  the  defendant,  proposed  to  put  in 
evidence  certain  accounts,  kept  by  one  Silas  Blandford,  a 
deceased  steward  of  a  former  Duke  of  Beaufort,  in  1760f 
of  the  receipt  of  rents  and  payments  on  behalf  of  the 
duke.    This  account  was  settled  at  the  end,  and  a  balance 
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of  900/.  and  upwards,  carried  on  to  the  next  year  in  favour! 
qf  the  stewardi  and  the  settling  of  the  balance  was  signed 
by  JSilas  Bland  ford  and  Lord  Bottetourt  on  behalf  of  the 
duke.  The  entry  in  question  was :  *'  Elizabeth  Williams, 
renti  1/.  15s.  Gd.    Received,  1/.  15^.  6cf." 


1888. 


Maule  and  Greaves. — ^These  accounts  are  not  admis- 
sible* The  ground  of  admitting  accounts  of  deceased 
receivers  is,  that  the  entry  charges  the  party  making  it, 
and  would  be  evidence  against  him  of  the  fact  of  the 
receipt  of  the  money  in  an  action  brought  against  him  by 
his  employer.  But  here  that  is  not  the  case,  for  the  book 
roust  go  to  the  jury,  and  then  the  accountant  would  appear 
to  have  been  the  creditor.  The  case  of  Doe  d.  Lord  Teyt^ 
ham  V.  Tyler  (a),  shews  that  the  whole  account  must  be 


(a)  4  M.  &  P.  377*  In  that  case 
the  question  was,  whether  Henry, 
12th  Lord  Teynbam,  was  sane  or 
not ;  and,  as  evidence  of  his  sanity, 
the  account  of  a  steward,  with 
items  on  both  sides,  was  put  in, 
with  a  memorandum  at  the  foot  of 
it,  signed  by  the  steward,  as  fol- 
lows :— "  15  July,  1796.  Paid  the 
balance  to  Lord  Teynham  at  his 
faonse.  B.  Fawcit.*'  This  was  ob- 
jected to,  but  the  Court  ^ave  no 
opinion.  In  the  case  of  Stead  v. 
Heotofi,  4  T.  R.  669,  an  entry  in 
cfaurchwarden*8  accounts,  '*  Re- 
ceived of  Haworth,  who  this  year 
disputed  this  our  ancient  custom, 
but  who,  after  we  had  sued  them, 
paid  it  accordingly,  8/.,  and  1/.  for 
costs;"  was  held  not  only  to  be 
admissible,  but  also  to  entitle  the 
party  producing  it  to  read  another 
entry  at  the  head  of  the  page, 
which  was  as  follows :  "  It  is  an 
ancient  custom  thus  to  proportion 
church  lay;  1st.  The  chapelry  of 
Haworth  pay  one  fifth;  Bradford, 


one  third  of  the  remainder, and  the 
rest  to  be  equally  divided  accord* 
ing  to  the  church  wardens  of  the 
several  townships  of  the  parish/' 
In  the  case  of  Bowe  ▼.  Brenion,  3 
fiL  &  R.  268.  it  was  held  to  be  no 
objection  to  the  admissibility  of  a 
book  containing  an  accomit  in 
which  a  deceased  recdver  charges 
himself  with  money  paid  lo  himi 
that  on  the  opposite  side  of  the 
account  the  receiver  discharges 
himself  to  the  same  extent  i  nor  is 
it  any  objection  that  the  account, 
being  in  his  handwriting,  is  not 
signed  by  him  i  nor  that  the  name 
of  the  party  on  whose  account  the 
money  is  received,  does  not  ap- 
pear in  the  book,  it  being  shewn 
aliunde  that  the  person  making  the 
entries  did  not  receive  the  money 
on  his  own  account.  In  the  case 
of  Builen  v.  Michel,  2  Price,  413, 
it  wus  proposed  to  prove  the  pay 
ment  of  tiihes  of  certain  lands  in 
Sturminster  Newton,  by  entries 
in  the  account  of  a  reeve  of  the 
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left  to  the  jury ;  [PaiiesoUf  J. — ^But  the  jury  would  not  be 
bound  to  give  credit  to  the  items  in  favour  of  the  receiver] ; 
the  book  being  settled  by  the  agent  of  the  duke  himself. 

Ludlow,  Serjt.  —  The  admission  of  the  receipt  of 
1/.  15sb  6(/.  is  still  against  the  interest  of  the  receiver;  for 
the  balance  in  his  favour  is  thereby  diminished  to  that 
amount. 

Patteson,  J. — I  think  the  balance  being  in  favour  of 
the  receiver  makes  no  difference.  I  sliall  receive  the  evi-> 
dence. 

Maule  and  Greaves^  for  the  plaintiff. 
Ludlow,  Serjt.»  and  Talbot,  for  the  defendant. 
[Attornies — C.  HAValker^  and  Hooper  Sf  Watkiru.'] 


abbey  of  Glastonbury,  who  by 
these  accounts  credited  himself 
with  those  payments  against  the 
debit  side  of  the  account  in  which 
he  charged  himself  with  the  pro- 
fits of  the  ]and.  The  accounts 
were  allowed  by  the  bailiff  of  the 
abbey.  Gibb$f  G.  B.,  in  delivering 
the  judgment  of  the  Gourt  of  Ex- 
chequer, said, — ^"  Those  reeve's 
accounts  purport  to  be  accounts 
of  the  reeve  of  the  abbey,  al- 
lowed by  the  bailiff  of  the  abbey. 
The  reeve  receives  certain  pro- 
fits of  land  for  the  abbey,  and  he 
discharges  himself  by  certain  sums 
which  he  seeks  to  have  allowed  in 
his  account,  and  which  the  bailiff, 
on  behalf  of  the  abbey,  docs  allow. 
So  that  one  side  of  the  account 
(according  to  the  doctrine  appli- 
cable to  such  instruments),  the 
charging  side,  will  be  evidence,  be- 
cause the  reeve  charges  himself; 
and  the  discharging  side  will  be 
evidence,  not  only  because  it  is 
part  of  the  same  account,  but  be- 
cause the  bailiff  admits  the  pro- 


priety of  it;  in  one  case  it  is  against 
the  reeve  to  charge  himself,  and 
in  the  other  case  it  is  against  the 
bailiff  to  allow  his  discharge.  Now 
the  articles  of  discharge  contain 
certain  payments  which  the  reeve 
insists  that  he  made  for  the  tithe 
of  those  lands  out  of  which  the 
profit  with  which  he  charges  him- 
self arose,  and  those  arc  tithes  of 
lauds  within  the  parish  of  New- 
ton Sturminster.  As  far  as  those 
accounts  go  to  shew  that  those 
tithes  to  which  the  accounts  im- 
mediately relate,  were  at  that  time 
rendered,  we  think  them  admis- 
sible. I  use  the  word  *  admissible' 
studiously ;  we  do  not  say  they  de- 
termine the  point,  nor  do  we  say 
(wliether  they  determine  the  point 
or  not)  what  effect  that  ought  to 
have  on  the  verdict  of  the  jury  on 
the  general  question ;  but  we  think 
that  they  arc  admissible  evidence 
to  prove  the  fact  which  they  pur- 
port to  announce,  namely,  that 
those  tithes  mentioned  in  the  ac- 
counts were  paid," 
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GLOUCESTER  ASSIZES. 

(Crown  Side.) 

BEFORE    MR.  JUSTICE   PATTESON. 


Regina  V.  Gazard. 

X  HE  Foreman  of  the  Grand  Jury  stated,  that  a  bill  of  Onanindiet- 
indictment  bad  been  preferred  against  tbe  defendant  for  j^^,  aU«^*to 
perjury,  alleged  to  have  been  committed  on  a  trial  at  the  ^^JI'^/^ihT** 
Quarter  Sessions,  and  that  it  had  been  proposed  to  ex-  Q«*rt«'  s»- 

.  aiooiitheChalr- 

amine  one  of  the  grand  jury,  who  had  acted  as  chairman  mtn  of  the 
of  the  Quarter  Sessions,  at  the  trial  at  which  the  alleged  donfoughTnot 
perjury  was  committed,  but  that  gentleman   haying  ex-  to^ectiied 
pressed  a  desire  not  to  be  examined  as  a  witness,  the  evidence  as  to 
grand  jury  wished  to  know  whether  they  ought  to  ex-  fendaat'tw^e 
amine  him.  ^^Z^" 

Patteson,  J. — It  is  a  new  point,  but  I  should  advise  the 
grand  jury  not  to  examine  him.  He  is  the  president  of  a 
court  of  record,  and  it  would  be  dangerous  to  allow  such 
an  examination,  as  the  Judges  of  England  might  be  called 
upon  to  state  what  occurred  before  them  in  Court. 

jP.  V.  LeCi  &8  amicus  curisB,  referred  to  a  case  in  which 
Sir  Sydney  Smith  had  been  examined  before  the  grand 
jury  at  Worcester,  in  support  of  an  indictment  for  perjury 
charged  to  have  been  committed  at  the  Worcestershire 
Quarter  Sessions,  at  which  he  was  chairman. 

Patteson,  J. — I  think  it  is  wrong,  and  that  it  ought  not 
to  be  done. 

The  Grand  Jury  ignored  the  bilL 

Greaves,  for  the  prosecution. 

[Attorney— Gfli|/bri.] 
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1888. 

Regina  0.  Avert. 

A.,  an  attorney,  JD  ORGERY. — The  first  count  of  the  indictment  charged 

by's.'u  hu 80-  that  the  prisoner  feloniously  did  forge  a  certain  will  and 

Udtor,  to  put  testament,  which  said  forged  will  and  testament  is  as  fol- 

out  money  '                                ^ 

upon  mortgage.  lows  : — 

to  procure  him'  ''This  is  the  last  will  and  testament  of  Jane  Warner, 

money'on^ort-  ^idow,  late  of  Silver  Street,  Golden  Square,  London, 

gage,  and  to  "Whereas  I  am  entitled  in  fee  simple,  to  certain  pieces 

act  ai  hii  wlici-  ^                     '^^   '                        * 

tor  ill  procuring  of  arable  land,  situated,  lying,  and  being  in  the  parish  of 

to  A.  that  he  Quenington,  in  the  county  of  Gloucester ;  one  field  known 

oTceitSn  ftSe^  by  the  name  of  Hamnet's  Downs,  containing  eleven  acres 

hold  lands,  and  ^nd  one  quarter ;  also  another  field  known  by  the  name 

pTOdnced  a  .   .        ^                         <i 

forged  will  in  of  Corner  Downs,  containing  five  acres  and  one  quarter ; 

titie  which  htf  ^^^^  another  field  called  Langet,  containing  one  acre  and 

placed  in  the  ^^g  rood.    Now,  I,  the  said  Jane  Warner,  being  of  sound 

hands  of  A.  '     '                                                   »            © 

B.  advanced  mind,  memory,  and  understanding,  do,'in  order  to  settle 

acting'aihis  my  temporal  afiairs,  hereby  give,  devise,  and  bequeath 

prepari'rlg\^he  ^"^^  *"y  "cphew,  John  Avery,  of  Quenington,  in  the 
mortgage  deeds,  county  of  Gloucester,  his  heirs  and  assigns  for  ever,  all 

that  on  the  trial  my  right,  title,  and  interest  in  the  piece  of  arable  land 

ingthe1brg»r  Called  Hamnet*s  Downs,  containing  eleven  acres  and  one 

will,  A.  was  quarter;  and  separately  to  my  nephew,  William  Avery,  of 

duce  the  will,  the  parish  of  Quenington,  in  the  county  of  Gloucester, 

evidence  of  the  piece  of  land  called  Corner  Downs,  containing  five 

i^hlmM^to  acres  and  one  quarter;  likewise  another  piece  of  land  called 

the  advance  of  Langet,  Containing  one  acre  and  one  rood,  his  heirs  and 

The  forgery  assigns  for  ever.     And  I  do  hereby  nominate,  constitute, 

non-exTsting  *  ^^^  appoint  my  nephew  John  Avery,  and  my  friend  John 

person  is  an  Scott,  joint  cxecutoi's  of  this  my  last  will  and  testament: 

offence  within  '  •*                                                    ''                                                    ' 

thesiauiWiiL4,  and  my  will  is,  and  I  do  hereby  expressly  declare  this  to 

*  '  *  be  my  last  will  and  testament ;  and  lastly,  I  do  hereby  re- 
voke all  former  and  other  will  or  wills  by  me  at  any  time 
heretofore  made,  and  declare  this  only  to  be  my  last  will 
and  testament. 

**  In  witness  whereof  I  have  set  my  hand  and  seal,  this 
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sixth  day  of  January,  one  thousand  eight  hundred  and        1838* 

thirty- three. 

"  Jane  WARNKRt 

*'  Signed,  sealed,  published  and  declared  by  the  above 
testatrix,  Jane  Warner,  (widow),  as  and  for  her  last  will  and 
testament,  in  (he  presence  of  us,  who  in  her  presence,  and 
at  her  request,  have  subscribed  our  names  as  witnesses. 

**  Thomas  Mills, 

''John  Horncastle, 

'*  Thomas  Haynes,  his  Clerk." 

•'  With  intent  to  defraud  Joseph  Williams.**  There  was  a 
second  count  for  uttering  with  the  like  intent;  and  a  third 
count  for  oflTering,  disposing  of,  and  putting  off  with  the  like 
intent.  The  fourth,  fifth,  and  sixth  counts  were  similar; 
but  instead  of  setting  out  the  forged  will  it  was  described 
as  '*  a  certain  other  will  and  testament,  which  said  last  men- 
tioned forged  will  and  testament  purported  to  be  the  last 
will  and  testament  of  a  person  named  Jane  Warner.'*  The 
indictment  also  contained  six  other  counts,  laying  an  in- 
tent to  defraud  Henry  Stiles,  and  six  other  counts  laying 
an  intent  to  defraud  Charles  Stephens  (a). 

Mr.  Stiles  was  called.  He  said — "  I  am  a  solicitor  at 
Cheltenham.  I  was  applied  to  by  the  prisoner  to  act  as 
his  solicitor  in  raising  some  money.  I  was  the  solicitor  for 
the  prisoner  in  the  raising  of  the  money,  as  well  as  being 
solicitor  to  Mr.  Williams  in  the  advance  of  it ;  the  prisoner 
made  an  application  to  me. 

GreaveSf  for  the  prisoner.— I  submit  that  this  was  a 
privileged  communication,  as  Mr.  Stiles  was  the  solicitor 
for  the  prisoner.  The  prisoner  comes  to  Mr.  Stiles,  and 
in  effect  retains  him  as  his  solicitor,  to  raise  money  for 
him,  and  the  prisoner  then  makes  certain  communications 

(a)  The  person  in  whom  the  mentioned  in  the  will  was  really 
legal  estate  of  some  of  the  land     vested. 
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1838.  ^  ^^9  ^^^  delivers  him  certain  papers.  In  the  case  of 
Hex  Y.  Smith  tried  at  Derby,  in  the  year  1822  (a),  a  per- 
son was  prosecuted  for  the  forgery  of  a  note,  and  it 
appeared  that  the  prisoner  had  consulted  an  attorneyi 
and  given  the  note  into  the  possession  of  the  attorney, 
whO|  by  the  directions  of  the  prisoner,  had  brought  an 
action  upon  it,  against  the  person  whose  name  was  sup* 
posed  to  be  forged.  The  attorney  was  subpoenaed  to 
produce  the  note  on  the  trial  for  forgery,  he  not  being  the 
prisoner's  attorney  on  that  trial.  The  attorney  would 
neither  produce  the  note  to  the  clerk  of  arraigns,  nor  giv^ 
a  copy  of  it ;  and  Mr.  Justice  Holroyd  refused  to  make  an 
order  for  him  to  do  so;  and  a  bill  for  the  forgery  having 
been  found  against  the  prisoner  by  the  grand  jury,  and 
the  attorney  being  called  on  the  part  of  the  prosecution 
to  produce  the  note  on  the  trial,  Mr.  Justice  Holroyd 
declared  his  opinion,  that  he  ought  not  to  produce  it,  and 
no  secondary  evidence  being  offered,  the  prisoner  was 
acquitted  (6). 

Godson f  for  the  prosecution — Mr.  Stiles  was  acting  in 
a  twofold  capacity ;  and,  although  I  admit  that  when  the 
prisoner  was  consulting  him  confidentially,  the  communi- 
cation was  privileged ;  yet,  that  is  not  so,  when  he  was 
addressing  Mr.  Stiles,  as  the  attorney  of  Mr.  Williams, 
by  asking  a  loan  of  money,  and  proposing  a  security  to 

(a)  Reported  I  Phili.  on  E^.  that  Mr.  Dixon  ought  not  to  pro- 
cbap.  6*  duce  them  ;  and  Sir  /.  Burrow 

(b)  In  the  case  of  Rex  v.  Dixon,  adds,  **  N.  B.  These  were  not 
3  Borr.  1687,  Mr.  Dixon  was  sub-  papers  which  were  detained  or 
posnaed  to  produce  three  vouchers,  impounded  in  the  Court  of  Chan- 
wluch  Mr.  Peachi  Mr.  Dixon's  eery,  but  remained  in  Mr.  Dixtnet 
client,  had  produced  and  insisted  handt  a*  papen  belonging  to  kig 
upon  before  a  master  in  chan-  client^  Peach,  who  had  produced 
eery,  in  order  to  support  an  in-  them  as  vouchers  to  his  account* 
dictment  against  Peach,  for  forg-  and  which  were  aftenvards  re- 
ing  them.  Mr.  Dixon  disobeyed  turned  to  Mr.  Dixon,  as  lus  soU- 
the  subpoena,  and  an  attachment  citor.'* 
was  applied  for.    The  Court  held 
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him.  It  is  just  the  same  in  effect,  as  if  the  prisoner  had  x888. 
employed  one  solicitor  named  Henry  Stiles,  and  Mr. 
Williams  another  solictor  named  John  Stiles ;  and  that 
the  prisoner,  after  consulting  Henry  Stiles,  as  his  own 
solicitor,  had  gone  to  John  Stiles,  and  asked  to  borrow 
Mr. Williams'  money,  upon  certain  terms  and  upon  certain 
security.  Could  it  be  contended  that  the  latter  was  a 
privileged  communication  ?  If  it  could  not«  a  communi- 
cation to  the  same  effect  would  not  be  privileged,  because 
the  same  person  happened  also  to  be  solicitor  for  the 
prisoner;  and  it  is  plain  that  this  offer  of  security  was 
not  made  by  the  prisoner  to  Mr.  Stiles,  as  his  own  so- 
licitor, but,  as  solicitor  to  Mr.  Williams. 

Patteson,  J.— I  think  that  the  case  cited  by  Mr. 
GreaveSi  is  not  law;  and  that  Mr.  Stiles  may  be  examined, 
to  shew  what  was  the  transaction  between  the  parties, 
and  what  led  to  that  transaction ;  but  I  will  reserve  the 
point  for  the  consideration  of  the  Judges,  if  I  should 
hereafter  think  it  necessary  to  do  so. 

Mr.  Stiles  further  said. — ^The  prisoner  stated,  that  he 
proposed  to  mortgage  some  land,  at  Quenington,  called 
Hamnet's  Down,  which  had  been  left  to  him  by  his  aunt, 
Mrs.  Jane  Warner,  who  had  formerly  lived  in  London, 
and,  afterwards,  at  Quenington,  and  there  died,  in  Oc- 
tober, 1835.  I  asked  him  where  the  title-deeds  were; 
he  said  they  had  been  burnt  at  an  accidental  fire,  which 
had  taken  place  at  his  aunt*s  residence,  in  Silver  Street, 
Golden  Square,  London.  I  told  him  I  should  require 
evidence  in  support  of  his  title,  and  asked  him  for  his 
aunt*8  will ;  he  gave  me  the  paper  which  he  said  was  the 
wiU. 

Oreaves  objected  that  as  the  will  had  been  delivered  to 
Mr.  Stiles  by  the  prisoner  while  he  was  attorney  for  the 
prisoner,  he  ought  not  to  produce  it. 


GASES  ON  THE 
PattesoNj  J.— I  think  that  he  is  bound  to  do  it. 

The  will  was  read. 

Mr.  Stiles  further  said. — I  told  the  prisoner  that  I 
wished  to  see  the  subscribing  witnesses ;  and  on  his  ob« 
serving  that  they  resided  at  a  distance,  I  said,  I  should  be 
satisfied  with  their  affidavits.  I  wrote  to  my  agent  to 
procure  an  affidavit  of  Horncastle,  who,  as  the  prisoner 
stated,  had  drawn  the  will,  and  directed  the  prisoner  to 
send  him  to  the  office  of  my  agent.  I  also,  by  the  pri* 
soner's  desire,  wrote  three  affidavits,  to  be  sworn  by  Mr. 
Scott,  the  prisoner's  brother  Mr.  William  Avery,  and 
George  Richardson,  who,  he  said,  had  known  the  land  as 
being  in  the  possession  of  Mrs.  Warner  for  fifty  years.  I 
gave  these  affidavits  to  the  prisoner,  who,  afterwards, 
brought  them  back,  purporting  to  have  been  sworn  by 
the  parties,  and  I  received  from  my  agents  what  ap^ 
peared  to  be  the  affidavit  of  Horncastle. 

The  affidavits  were  read. — The  first  of  them  purported 
to  be  an  affidavit  of  John  Horncastle,  of  No.  25,  Belvi- 
dere-buildings,  in  the  borough  of  Southwark,  and  stated, 
&at  he  was  acquainted  with  Mrs.  Warner,  who  told  him 
that  her  title  deeds  were  destroyed  by  fire;  and  that  she 
employed  him  to  draw  her  will,  which  he  did. 

The  second  affidavit  purported  to  be  made  by  Mr.  John 
Scott,  of  No.  12,  East  Street,  Bristol,  and  sworn  before 
Mr.  James  Livett,  a  master  extraordinary  of  the  Court  of 
Chancery,  residing  at  Bristol.  It  stated,  that  he  knew 
Mrs.  Warner,  and  was  consulted  by  her  respecting  her 
property,  and  saw  the  deeds  before  the  fire  in  Silver 
Street,  which  he  recollected  to  have  taken  place. 

The  third  affidavit  purported  to  be  made  by  George 
Richardson,  of  Netheravon,  near  Marlborough,  and  sworn 
before  Mr.  James  Fagg,  a  master  extraordinary  in  Chan- 
cery, at  the  latter  place.  It  stated,  that  be  knew  that  Mrs. 
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Warner  had  been  the  owner  of  the  property  for  forty       lass. 
years. 

The  fourth  afB^Uvit  purported  to  have  been  made  by 
William  Averyi  of  Quenington,  miller,  and  sworn  before 
George  Bevir,  a  master  extraordinary  in  the  Court  of 
Cbanceryi  residing  at  Cirencester.  It  stated,  that  Mrs. 
Warner  was  his  maternal  aunti  and  that  she  had  been  in 
the  receipt  of  the  rents  of  the  property  to  her  death ;  and 
that  he,  (who  occupied  the  property),  had  since  her 
death  paid  rent  to  the  prisoner. 

Mr.  Stiles  further  said. — In  consequence  of  these  docu- 
ments, it  was  agreed  that  Mr.  Joseph  Williams  should 
advance  200/.,  if,  on  seeing  the  land,  he  was  satisfied  with 
the  security.  On  a  subsequent  day,  I  learned  from  the 
prisoner  and  Mr.  Joseph  Williams,  that  they  had  gone 
over  the  land ;  and  a  sum  of  SOO/.  was  advanced  by  Mr. 
Joseph  Williams,  a  further  sum  of  100/.  being  subse- 
quently advanced  by  him  on  the  same  security.  In  the 
present  year,  in  consequence  of  some  suspicions,  I  went 
to  Quenington,  to  ascertain  if  any  person  named  Jane 
Warner  had  resided  there ;  but  could  not  hear  of  any 
such  person ;  and  I  could  not  find  any  such  name  in  the 
burial  register  of  that  place,  although  I  searched  from  the 
year  1817  to  this  time.  I  went  to  Bristol,  and  inquired 
for  John  Scott ;  but  I  could  not  find  any  person  of  that 
name  who  had  made  the  affidavit,  nor  any  John  Scott, 
at  the  address  given. 

Evidence  was  given  to  shew  that  there  had  been  no 
such  person  as  Mrs.  Jane  Warner,  at  Quenington;  and 
that  there  were  no  such  persons  as  Horncastle,  Scott^ 
Richardson,  and  Fagg;  and  it  was  proved  by  Mr.  Bevir, 
Mr.  Livett,  and  Mr.  William  Avery,  that  their  names  to 
the  aflSdavits  were  all  forged ;  and  the  two  former  stated, 
that  no  such  afiidavits  had  ever  been  sworn  before  them. 
It  was  also  shewn  that  the  land  mentioned  in  the  will  did 
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A  murried  wo- 
man who  con- 
sents to  ber 
husband's  com- 
mitting an  un- 
natural offence 
with  her  is  an 
accomplice  in 
the  felony,  and, 
as  such,  her 
evidence  re- 
quires confirm- 
ation, although 
consent  or  non- 
consent  is  quite 
immaterial  to 
the  offence. 


Regina  v.  Jellyman. 

X  HE  prisoner  was  indicted  for  having  committed  an  un- 
natural offence  with  his  own  wife,  on  the  Slst  of  July, 
1838. 

It  was  stated  by  the  wife  of  the  prisoner,  that  he  com- 
mitted the  offence  while  in  bed  with  her,  and  that  she 
resisted  as  much  as  she  could ;  and  in  answer  to  a  question 
put  as  to  whether  the  prisoner  had  penetrated  her  person 
in  ano,  she  said,  ''  I  am  quite  sure  that  he  did ;  but  he 
did  not  complete  it  so  much  as  he  did  six  years  ago.'* 

Patteson,  J. — There  was  a  case  of  this  kind  which  I 
had  the  misfortune  to  try,  and  it  there  appeared  that  the 
wife  consented.  If  that  had  been  so  here,  the  prisoner 
must  have  been  acquitted ;  for  although  consent  or  non- 
consent  is  not  material  to  the  offence,  yet,  as  the  wife,  if 
she  consented,  would  be  an  accomplice,  she  would  require 
confirmation ;  and  so  it  would  be  with  a  party  consenting 
to  an  offence  of  this  kind,  whether  man  or  woman.  If  you 
either  disbelieve  the  evidence,  or  believe  the  prosecutrix 
did  not  resist,  you  ought  to  acquit ;  it  was  her  duty  to  have 
resisted  such  an  attempt  to  the  utmost. 


Verdict — Not  guilty. 


Curwood,  for  the  prosecution. 
Greaves,  for  the  prisoner. 


[Attomies — Bloxtome  ^  J,,  and  Carter.'] 
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1838. 
Reoina  9.  Morse,  Smart,  and  Tandy. 
ShEEPSTEALING.— The    prisoners   were  indicted  Where,  on  ihe 

examination 

for  stealing  a  sheep)  the  property  of  Humphrey  Austin,  before  the  ma- 

It  appeared  that  all  the  three  prisoners  were  taken  Sn8*cha^'" 

before  the  magistrates  at  the  same  time  on  this  charge,  with  felony,  the 

and  that  each  made  a  statement  which  was  taken  down  in  deric,  in  taking 

writing  by  the  magistrate's  clerk ;  but  that  the  magistrate's  t^nw*  state-' 

clerk  had  left  a  blank  whenever  either  of  the  prisoners  "b"^*'k**ihiM 

had  mentioned  the  name  of  either  of  the  other  prisoners,  either  of  the 

prifloneri  had 

conceiving  that  such  mention  of  the  name  was  no  evidence  mentioned  the 
against  the  person  so  mentioned.  of  STe  p^^n^' 

the  Judge  at 

CrippSf  for  the  prosecution,  sought  to  supply   these  not  allow  thew 
blanks  by  the  parol  evidence  of  the  clerk,  and  submitted  gipp]^j|\5* 
that  such  evidence  was  admissible  as  being  evidence  of  a  vol  eridcnce. 
matter  which  occurred  before  the  magistrate,  and  was  not 
taken  down  in  writing. 

Pattbson,  J. — I  think  I  ought  not  to  receive  the  parol 
evidence.  I  think  that  the  rule  ought  not  to  be  extended. 
In  the  present  case  the  statement  professes  to  be  a  com- 
plete account  of  what  took  place ;  and  I  am  of  opinion 
that  supplementary  evidence  ought  not  to  be  received. 

The  evidence  was  rejected,  but  on  the  other  facts 
proved  in  the  case,  the  prisoners  were  found 

Guilty. 

Cripps,  for  the  prosecution. 

[Attorney— Z)y«r.] 
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Regina  v.  Holden. 

Since  the  pass-  jMLURDER. — The  prisoner  was  charged  with  the  wilful 
IiWpaVReform  rnurdet  of  his  brother  by  striking  liira  on  the  head.  The 
Act,  5 &6 Will,  assault  and  the  death  were  charged  to  have  been  com- 
ofiences  com-  mitted  at  the  parish  of  St.  Philip  and  Jacob,  which,  since 
toi"and"the"*"    ^^^  passing  of  the  Municipal  Reform  Act,  is  a  part  of  the 

cities  and  towns   ^ity  of  Bristol. 
named  in  sche-  •' 

duie  c.  of  that        Before  plea,  it  was  objected  by 

act,  are  triable 
at  the  assizes  for 

Gloucestershire  C.  Philips  and  Francillofi,  for  the  prisoner,  that  the 
counties  named  prisoner  could  not  be  tried  at  these  assizes,  as  the  offence 
lnd^t1uH.-*''  took  place  in  the  city  of  Bristol 

diction  of  the 

assizes  is  not  -r  «.  i  t  »»  ^        »        ^^ 

affeciedby  the  Fatteson,  J.,  referred  to  the  statute  38  Geo.  S,  c  oS, 
SJderInd*!;''  8s.2and  10,  and  to  the  109th  section  of  the  Municipal 
Qusner  Ses-      Reform  Act,  5  &  6  Will.  4,  c.  76  (a). 

sions  m  iuch  »  \   / 

dties  or  towns. 

If  10  either  of  those  cities  or  towns  a  commission  of  oyer  and  terminer  was  granted,  and  the 
oflfence  of  manslaughter  was  included  in  that  commission,  it  miglit  be  a  question  whether  a  person 
could  be  trifd  at  the  assizes  on  an  inquisition  taken  before  the  coroner  of  the  city  or  town  for  a 
manslaugher. 

On  a  trial  for  murder,  every  person  who  was  present  at  the  time  of  the  transaction  which  glTea 
rise  to  the  charge,  ought  to  be  called  as  a  witness  on  the  part  of  the  prosecution;  for  even  if  they 
give  different  accounts,  the  jury  should  hear  the  evidence,  and  draw  iheir  own  conclusions  as  to 
the  truth:  therefore,  where  tlie  widow  and  daughter  of  the  deceased  were  present  at  the  time 
when  the  fatal  blow  was  supposed  to  have  been  given,  and  the  widow  was  examined  as  a  witness, 
the  Judge  directed  the  daught  r  to  be  called  by  the  counsel  for  the  prosecution,  although  ahe  had 
been  brought  to  the  Assizes  by  the  other  side,  and  her  name  was  not  on  the  back  of  the  indict- 
ment. 

On  a  trial  for  murder  it  appeared  that  three  surgeons  had  examined  the  body  of  the  deceased, 
and  that  there  was  a  difference  of  opinion  among  them.  Two  of  them  were  called  for  the  pro- 
secution, but  the  third  was  not,  and  as  his  name  was  not  on  the  back  of  the  indictment,  the 
counsel  fur  the  prosecution  declined  calling  him,  though  he  was  in  court.  The  Judge  directed 
him  to  be  called,  and  he  was  examined  by  his  Lordship  at  the  conclusion  of  the  case  for  the 
proaecution. 

If  a  witness  in  a  case  of  murder  be  asked  whether  the  deceased  was  not  intoxicated  at  the  time 
he  received  the  blows,  the  question  ought  to  be  qualified  by  adding,  "  except  before  the  coroner;" 
and  if  the  witness  Hay  that  she  said  so  before  the  coroner,  but  nowhere  else,  this  is  not  evidence, 
and  the  Judge  will  not  refer  to  the  depositions  for  the  purpose  of  making  it  so. 

(a)  By  the  stat  38  Geo.  3,  c.  52,  mitted,  or  charged  to  be  commit- 

s.  2,  it  is  enacted,  "that  it  shall  and  ted,  within  the  county  of  any  city 

may  be  lawful  for  any  prosecutor  or  town  corporate,  to  the  jury  of 

or  prosecutors  to  prefer  his,  her,  the  county  next  adjoining  to  the 

or  their  bill  or  bills  of  indictment,  county  of  such  dty  or  town  cor- 

for  any  offence  or  offences  com-  porate,  sworn  and  charged  to  in- 


OXFORD  CIRCUIT,  2  VICT. 

FraneUlon. — The  Municipal  Reform  Act .  tal^es  away 
the  capital  jurisdiction  of  the  Recorder  of  Bristol,  and 
does  not  give  it  elsewhere. 

qaire  for  the  Kingf,  for  the  body  so  much  of  the  last-recited  act  as 
of  such  adjoining  county,  at  any  provides  that  notliin^r  therein  con- 
sessions  of  oyer  and  terminer,  or  tained  shall  extend  or  be  con- 
general  gaol  delivery;  and  that  strued  to  extend  to  the  city  or 
every  such  bill  of  indictment,  county  of  the  city  of  Bristol,  or 
found  to  be  a  true  bill  by  such  the  city  or  county  of  the  city  of 
jury,  shall  be  valid  and  eflTectual  Chester,  or  to  the  criminal  juris* 
in  law,  as  if  the  same  had  been  diction  of  the  city  of  Exeter  and 
found  to  be  a  true  bill  by  any  jury  county  of  the  same  city,  shall  be 
sworn  and  charged  to  inquire  for  and  the  same  is  hereby  repealed  s 
the  King  for  the  body  of  the  coun-  *  and  that  the  town  of  Berwick- 
ty  of  such  city  or  town  corpo-  upon-Tweed  shall  be  taken  to  be 
rate."  By  sect.  10  of  the  same  a  county  of  a  town  corporate,  and 
statute,  it  is  **  provided  always,  to  be  within  all  the  provisions  of 
that  nothing  in  this  act  shall  ex-  the  last-recited  act ;  and  that  af- 
tend,  or  be  construed  to  extend,  ter  the  first  day  of  May,  one  thou- 
to  the  cities  of  London  and  West-  sand  eight  hundred  and  thirty-six, 
minster,  or  the  borough  of  South-  and  until  his  Majesty  shall  be 
wark,  or  the  city  or  county  of  the  pleased  to  direct  a  commission 
city  of  Bristol,  or  the  city  or  of  oyer  and  terminer  and  gaol 
county  of  the  city  of  Chester,  or  delivery  to  be  executed  within 
to  the  criminal  jurisdiction  of  the  any  county  of  a  ciiy  or  town 
city  of  Exeter  and  county  of  the  corporate,  all  bills  of  indictment 
same  city,  unless  in  cases  of  in-  for  offences  committed  within 
dictmcnt  removed  into  his  Ma-  such  county  of  a  city  or  town  cor- 
jesty*s  court  of  King's  Bench  by  porate  shall  be  preferred,  and  all 
writ  of  certiorari,  from  any  court  proceedings  upon  such  indict- 
of  criminal  jurisdiction,  within  the  ments  shall  be  had,  as  in  the  last 
said  city  or  county  of  the  said  city  recited  act  is  authorized  to  be 
of  Exeter."  By  the  Municipal  Re-  done,  and  the  counties  of  the  ci- 
form  Act,  6  &  6  Will.  4,  c.  76,  ties  and  towns  corporate  named 
s.  109,  after  reciting  that,  "  where-  in  the  first  column  of  the  schedule 
as  an  act  was  passed  in  the  38  (C.)  to  this  act  annexed  shall  be 
Geo.  3,  intituled,  •  An  Act  to  re-  considered  as  next  adjoining  to 
gulate  the  Trial  of  Causes,  Indict-  the  county  named  in  conjunction 
ments,  and  other  Proceedings  with  the  same  respectively  in  the 
which  arise  >vithin  the  Counties  of  second  column  of  the  said  scbe- 
certain  Cities  and  Towns  Corpo-  dule  (C.)," 
ratewithin  this  Kingdom,' but  cer-  „  SCHEDULE  (C). 

tarn  cities  and  counties  of  cities  Berwick-upon-Tweed  -    Northumberl«d 

wereexcepted  out  of  the  operation  Brutoi Giouoestenhin 

of  the  same :  And  whereas  it  is  ex-  Chester Cheshire 

pedient  to  repeal  5n  part  the  .aid  XJ».«;o»-h;„-  ."  SS!" 

exceptions :"  it  is  enacted,  " that  NewcwUe-uponi^e  -  Northumbwiwid.- 
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1838.  Patteson,  J. — I  think  that  the  exception  contained  in 

the  1 0th  section  of  the  statute  38  Geo.  3,  c.  52,  is  repealed. 
I  must  now  take  that  act  as  if  the  exception  had  not  been 
contained  in  it,  and  then  the  offence  is  triable  here. 

It  was  stated  that  there  was  no  separate  commission  of 
oyer  and  terminer  for  Bristol,  but  that  his  late  Majesty 
had  granted  a  Recorder  and  a  Court  of  Quarter  Sessions 
to  that  city. 

Pattbbon,  J. — It  might  have  been  that  every  offence 
committed  in  Bristol  should  be  tried  here,  as  his  Majesty 
might  have  said  that  there  should  be  no  Recorder  or 
Quarter  Sessions  for  that  city ;  and  I  am  clearly  of  opinion 
that  the  jurisdiction  of  this  court,  under  the  statute  38 
Geo.  3,  c.  62,  is  not  taken  away  by  the  grant  of  a  Recorder 
and  Quarter  Sessions  to  Bristol.  If  it  could  be  shewn 
that  there  was  a  Commission  of  Oyer  and  Terminer  for 
Bristol,  and  that  manslaughter  was  within  that  commission, 
it  might  be  a  question  whether  a  person  could  be  tried  here 
for  manslaughter  on  the  coroner's  inquisition.  The  trial 
must  proceed. 

It  appeared  that  the  prisoner  and  deceased  and  their 
families  lived  in  the  same  house  in  Old  Market  Street  in 
Bristol,  and  that,  on  the  night  of  the  25th  of  April,  there 
was  a  dispute  between  them,  and  blows  passed,  in  the 
presence  of  the  wife  of  the  deceased  and  his  daughter,  a 
child  nine  years  of  age. 

It  was  proved  by  the  widow  of  the  deceased  that  the 
latter  had  been  for  some  time  in  ill  health,  and  that  since 
his  death  their  daughter  had  continued  to  reside  in  the 
prisoner's  house,  and  had  come  to  the  Assizes  with  the 
prisoner's  witnesses. 

C.  Phillips,  for  the  prisoner,  wished  to  ask  the  widow 
whether  she  had  not  said  that  her  husband  was  a  little 
intoxicated  at  the  time  he  received  the  blows. 
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Pattbbon,  J. — You   must    qualify    your  question  by         1838. 
adding,  •'  except  when  you  were  before  the  coroner."  ^""^^^'^     * 

V. 

The  witness. — I  did  say  so.  Holdek. 

Patteson,  J. — Was  that  before  the  coroner? 

The  witness. — It  was^  my  Lord. 

Patteson,  J. — Did  you  not  say  so  at  any  other  time  ? 

The  witness. — Never. 

Patteson,  J.— Then  it  is  not  evidence. 

C.  Phillips. — Your  Lordship  has  the  depositions. 

Patteson,  J. — I  have ;  but  I  shall  not  look  at  them  for 
this  purpose.  I  shall  not  break  the  law,  and  you  must 
not. 

The  evidence  was  rejected. 

After  calling  several  witnesses  as  to  the  facts,  of  whom 
none  were  actually  present  at  the  time  of  the  quarrel  and 
the  blows  except  the  wife  of  the  deceased, 

Watson^  for  the  prosecution,  proposed  to  call  one  of  the 
medical  witnesses. 

Patteson,  J. — Why  is  not  the  daughter  called  now  ? 
She  is  here. 

Watson. — Her  name  is  not  on  the  back  of  the  indict- 
ment, and  she  is  brought  here  by  the  other  side.  I  did 
not  intend  to  call  her. 

Patteson,  J.— She  ought  to  be  called.     She  was  pre- 


610  CASES  ON  THE 

1838.  'cnt  at  the  transaction.  Every  witness  who  was  present 
at  a  transaction  of  this  sort  ought  to  be  called^  and  even  if 
they  give  different  accounts,  it  is  fit  that  the  jury  should 
hear  their  evidence,  so  as  to  draw  their  own  conclusion  as 
to  the  real  truth  of  the  matter. 

The  daughter  of  the  deceased  was  examined. 

It  appeared  from  the  evidence  of  Mr.  Briant,  the  sur- 
geon who  attended  the  deceased  from  the  26th  of  April 
to  the  time  of  his  death,  that  there  had  been  a  post  mor- 
tem examination  of  the  body  of  the  deceased,  in  the  pre- 
sence of  himself  and  two  other  surgeons  named  Mayer  and 
Henderson,  and  it  appeared  that  there  was  some  difference 
of  opinion  as  to  the  cause  of  the  death  of  the  deceased. 
In  his  cross-examination  it  was  stated  by  Mr.  Briant  that 
Mr.  Henderson  was  in  court. 

Mr.  Mayer  was  called  on  the  part  of  the  prosecution, 
but  not  Mr.  Henderson. 

Patteson,  J. — You  should  call  Mr.  Henderson. 

Mr.  Bellamy  (the  clerk  of  assize)  stated  that  the  name 
of  Mr.  Henderson  was  not  on  the  back  of  the  indictment. 

Patteson,  J. — I  am  aware  of  that ;  but  as  he  is  in  court 
I  shall  insist  on  his  being  examined.  He  is  a  material 
witness  who  is  not  called  on  the  part  of  the  prosecution, 
and  as  he  is  in  court,  I  shall  call  him  for  the  furtherance 
of  justice. 

Mr.  Henderson  was  called,  and  was  examined  by  the 
learned  Judge. 

At  the  conclusion  of  the  case  for  the  prosecution,  the 
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jury  returned  a  verdict  of  not  guilty,  they  not  being  satis- 
fied that  the  death  was  caused  by  the  blows. 

Reoika 

V. 

Watson  for  the  prosecution.  Boloeh. 

C  Phillips  and  Francillont  for  the  prisoner. 
[Attomies — Day,  and  — .] 


Reoina  v.  Elisabeth  Edwards. 

Manslaughter.— The  indictment  charged  that  Ad  indictment 
E.  E.,  the  yi  ife  of  J.  E.,  on  &c.,  at  &c.,  and  on  divers  other  ^^*l  ^^^ 
days, "  in  and  upon  Elizabeth  Edwards  the  younger,  being  |n»n»i««ghter, 
an  infant  of  tender  age,  to  wit,  of  the  age  of  six  months,  supply  an  in&nt 
did  feloniously  make  divers  assaults,  and  that  she,  the  irith'suffldent 
said  Elizabeth  Edwards  the  elder,  did  then  and  there  t^*''*^f'^[ 

'  It  does  not  state 

feloniously  neglect,  omit,  and  refuse  to  give  and  admini-  ^  duty  in  the 
ster,  and  to  permit  and  suffer  to  be  administered  to  her,  supply  the  child 
the  said  Elizabeth  Edwards  the  younger,  proper  and  suffi-  inhe^?ndict^"' 
cient  food  and  sustenance.     By  means  of  which  neglect-  "?*•>'  charges 

.  .  that  the  person 

ing  and  refusing**  &c.,  she,  the  said  Elizabeth  Edwards  not  supplied 
the  younger,  did  languish  &c.  [in  the  usual  form  of  an  in-  impris^td'bj 
dictment  for  manslaughter].  Iccu^d^hat 

It  appeared  that  the  prisoner  was  a  married  woman,  sufflcienUy 
and  that  she  had  three  children,  the  youngest  of  whom  tosuppi/fo^ 
being  the  deceased,  who,  at  the  time  of  the  death,  was  little 
more  than  three  months  old,  and  not  weaned.  It  was  proved 
that  the  prisoner  was  in  the  habit  of  leaving  the  child  in 
her  husband's  house  without  food  for  many  hours  together, 
and  Mr.  Heatland,  the  surgeon,  who  examined  the  body 
of  the  child  after  death,  stated  that,  in  his  judgment, 
the  child  had  died  from  starvation. 

Verdict — Guilty. 

Lumleyt  amicus  curias,  suggested  that  the  indictment 
was  bad,  as  it  did  not  charge  that  it  was  the  duty  of  the 
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Rboina 

EOWAEDS. 


prisoner  to  maintain  the  child»  neither  did  it  state  that 
the  prisoner  was  the  mother  of  the  deceased,  or  in  any 
way  liable  to  take  care  of  it. 

Patteson,  J.,  (having  read  the  indictment). — ^This  in- 
dictment is  bad.  It  does  not  state  any  duty,  nor  does  it  state 
that  the  prisoner  was  the  mother  of  the  deceased.  Where 
the  indictment  charges  an  imprisoning  (a),  it  shews  an 
obligation  to  maintain,  for,  if  you  imprison  a  man  you 
must  feed  him.  But,  in  this  case,  the  judgment  must  be 
arrested.  Every  word  in  this  indictment  may  be  literally 
true,  and  yet  the  prisoner  and  deceased  might  have  been 
strangers  to  each  other.  In  the  case  of  an  older  child,  it 
would  be  the  duty  of  the  husband  to  supply  food,  but  in 
a  case  like  the  present,  the  mother  would  be  liable  if  the 
death  arose  from  her  not  suckling  the  child  when  she  was 
capable  of  doing  so. 

Judgment  arrested. 
fVatson,  for  the  prosecution. 

[Attorney— Day.] 


{a)  As  in  the  precedent,  Jerris's 
Archbo]d,838.  See,  alsoi  the  cases 
of  Reg.  V.  Marriott,  ante,  p.  426, 


and  Ru  v.  Smaulen,  ante.  Vol  7$ 
p.  277. 


Regina  t7.  Fisher  and  Others. 


Indictment  against  defendants  alleging  that  there 
was  a  public  highway  for  carriages  leading  *'from  the  town 
of  Cheltenham  "  to  a  place  called  Hewlett's  Hill,  and  that 
the  defendants  illegally  erected  gates  and  gate  posts  '*  6e- 
iween  the  said  town  of  Cheltenham  *'  and  Hewlett's  HQl. 


An  Indictment 

for  obstrncting 

B  highway  (by 

placing  a  gate 

acroaa  it)  suted 

the  way  to  be 

"  from  the  town 

ofC'toB 

place  called 

H.,  and  charged  the  obetmction  to  be  "  between  the  town  of  C."  and  H.   By  a  local  pacing  act,  the 

limits  of  the  town  of  C.  were  defined,  and  the  locns  in  quo  waa  within  thote  limita;  and  the 

pnweculora  relied  on  the  local  turnpike  acts,  which  prohibited  the  erection  of  gates  within  the 

town: — Held,  that  the  indictment  could  not  be  sustained,  as  the  terms  "  from  '*  and  "  between" 

excluded  the  town ;  and  that,  according  to  the  limits  defined  by  the  local  paring  act,  which  the  proae* 

cutors  relied  on,  as  bringing  the  obstruction  within  the  other  local  acts,  the  obstruction  was  shewn 

to  be  in  the  town. 
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Matde  for  the  prosecution,  stated  that  the  question  to  igss. 
be  tried,  was,  whether  the  gates  in  question  were  situate 
within  the  limits  of  the  town  of  Cheltenham,  as  defined 
by  the  Cheltenham  paving  act  of  18S1,  and  the  local  turn* 
pike  acts  of  18S4  and  1831,  contending  that  they  were 
within  the  limits  of  the  town,  and  prohibited  by  the  turn- 
pike acts. 

Greaves  for  the  defendants. — Under  this  indictment 
that  cannot  be  tried,  for  they  are  alleged  to  be  **  between*' 
the  town  and  Hewlett's  Hill,  which  excludes  the  town. 

Matde. — I  must  admit  that  the  words  ''from"  and 
"  between  **  exclude  the  town,  but  the  word  "  town  "*  in 
the  indictment  is  to  be  taken  in  its  ordinary  signification, 
and  not  as  fixed  under  the  local  acts,  it  means  that  place 
to  which  the  houses  extend. 

Patteson,  J. — I  do  not  see  how  I  can  say  that  "town" 
is  to  have  two  difierent  meanings.  It  is  very  difficult  to 
define  what  is  a  town  in  ordinary  meaning.  It  varies  from 
day  to  day  by  the  erection  of  new  houses.  Here  you  are 
obliged  to  rely  upon  the  definition  of  the  town  under  the 
acts,  in  order  to  support  the  prosecution,  and  yet  the 
indictment  alleges  the  gates  to  be  without  the  town ;  I 
think  I  cannot  hold  that  that  is  sufficient.  There  is  a 
variance,  and  the  defendants  must  be  acquitted. 

Verdict — ^Not  guilty. 

Maule,  and  Godson^  for  the  prosecution. 

Greaves^  and  T.  Denman  Whatley,  for  the  defendants. 
[Attornies — Neuman,  and  QwmnettJ] 
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{Civil  Side.) 

BEFORE  LORD  ABINOER,  C*  B. 


July  3Ut.  Kino  v.  Watts. 

If  A.  ha.  sold  Slander.— The  declaration  stated  that  the  plaintiff 

tradesman,' and,  was  a  maltster,  and   that  he  had  bought  a  quantity  of 

w^of  *lhem""  ^^^rley  of  Thomas  Butler,  at  a  price  to  be  paid  at  a  period 

C,  without  be-  which  had  not  elapsed  at  the  time  of  the  committing  of 

ing  asked  or  so«  *  ^ 

licited  in  any  the  grievances,  and  that  the  defendant  spoke  of  the  plain- 

sfwak^words'in*  ^'^  ^^  his  trade   and   business   the  following  words  : — 

iredit*orB?M  "  T^on\  trust  that  damned  rogue,  he  will  never  pay  you  a 

a  tradesman,  farthing.     Have  you  sold  King  some  barley  ?     You  mind 

this  is  not  a  pri-         ,i,  /.../T.  -, 

▼iieged  commu-  and  have  the  money  for  it  before  it  goes  out  of  the  wag- 

he'hadbeen^^  gon,  or  you  will  never  have  it."    The  declaration  then 

asked  by  A.  as  ^ent  Oil  to  allege  as  special  damage  that  Thomas  Butler 

to  the  credit  of  o  i  © 

B.,  it  would  refused  to  deliver  the  barley  unless  the  plaintiff  would, 

*if  A.'has^id  before  such  delivery,  pay  the  price  thereof,   and   that 

**o*iVn^  de"u  thereupon  before  the  time  appointed  by  the  contract  for 

▼er  them  with-  the  payment  of  the  said  price,  the  plaintiff,  in  order  to 

and  it  be  al-  procure  the  delivery,  was  obliged  to  pay  the  price.     Plea — 

iirllTn'of  Not  guilty, 
words  by  B.  It  appeared  from  the  evidence  of  Mr.  Butler,  that  he 

against  C,  that  -n  t 

this  non-deii-  had  agreed  at  Bath  market  to  sell  the  plaintiff  some  barley, 
damagrresult-  ^^^  t^at  before  it  was  delivered  he  saw  the  defendant  at 
l"*ken"b''c**'  Sodbury,  when  the  defendant  spoke  to  him  the  words 
to  A.,  the  stated  in  the  declaration  without  any  thing  being  asked  of 
may  ask  A.  on  him  as  to  the  plaintiff,  and  that  he  (Mr.  Butler)  refused  to 
the  action  for  deliver  the  barley  without  being  paid  for  iu  In  his  cross- 
words whether  examination,   Mr.  Butler   said  that  it  had  been  agreed 

he  did  not  re* 

fuse  to  deliver  that  the  barley  should  be  paid  for  on  delivery,  and  that 

what'other"'"  ^^  would  not  havo  delivered  it  without  the  money  even  if 

B"**"d  what^^  the  defendant  had  never  said  any  thing  at  all. 

those  persons 

did  say.  Mauley  for  the  defendant,  proposed  to  ask  the  witness 
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what  had  been  said  to  him  by  other  persons  at  Bath  and         igss. 
Sodbury  as  to  the  plaintiff,  which  induced  him  not  to 
deliver  the  barley  without  payment. 

LudloWf  Serjt.,  for  the  plaintiff. — I  submit  that  what 
other  persons  said  of  the  plaintiff  is  not  receivable. 

Lord  Abinger,  C.  B. — I  think  it  is  admissible  in  this 
way — You  put  it  that  the  witness  would  not  deliver  the 
barley  because  of  something  the  defendant  said.  I  think, 
to  shew  that  that  was  not  so,  the  other  side  may  ask  the 
witness  as  to  any  other  causes  why  he  did  not  deliver  the 
barley,  and  that  he  may  state  what  those  causes  were. 

The  questions  were  put. 

Lord  Abinger,  C.  B.,  (in  summing  up), — If  the  defend- 
ant had  been  asked  by  Mr.  Butler  as  to  the  plaintiff,  and 
had  said  what  he  did  without  malice,  no  action  would  have 
been  maintainable ;  but,  as  he  made  the  communication 
without  being  asked  in  any  way  to  do  so,  he  is  liable  in  this 
action,  if  the  words  reflect  on  the  character  of  the  plaintiff 
as  a  tradesman.  I  think  that  the  plaintiff  is  not  entitled 
to  any  thing  as  special  damage,  as  Mr.  Butler  says  that  he 
would  not  have  delivered  the  barley  without  the  money 
being  paid,  even  if  the  defendant  had  never  said  a  word ; 
and  he  also  says,  that,  by  the  contract,  he  was  to  be  paid 
on  the  delivery  of  the  goods,  and  that,  when  he  delivered 
them,  he  was  paid  according  to  the  contract,  which  was  no 
damage  to  the  plaintiff. 

Verdict  for  the  plaintiff— Damages,  one  farthing, 
the  jury  negativing  the  special  damage. 

LudhWf  Serjt.,  and  W.  J.  Alexander,  for  the  plaintiff. 

Maule,  and  Carringtonf  for  the  defendant. 
[Attornies— Hoynei ,  and  H,  N.  Poioetf .] 
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ISdS. 

HOME  CIRCUIT. 


MAIDSTONE  ASSIZES. 

BEFORE   LORD   DENMAN,   C.    J. 


Regina  r.  Ttler  and  Price. 

A  count  in  an  JMLURDER. — The  prisoners  were  indicted  for  the  mur- 
(^tt^'il  with  ^^^  ^^  Nicholas  Meares.  The  first  count  of  the  indict- 
S'Sidtiw*'^  ment  charged  that  John  Thorn,  otherwise  called  Sir  Wil- 
charged  c.  and  liam  Courtenay,  on  the  Slst  day  of  May,  1838,  at  the 
pnaent  aiding     ^lU^  of  Dunkirk,  had  murdered  the  deceased  by  shoot- 

"thf^JS?  ^  *"8  ^™  ^*  *  P^®^^'»  *°^  ^^^^  *®  prisoners  were  felo- 
miationofthe     niously  present  aiding  and  abetting.    The  second  count 

appeared  that     charged  the  prisoners  with  the  murder,  as  principals  in 

iT^rlSnt.    the  first  degree. 

irt2<f,  therefore,       It  appeared  that  John  Thom,  who  called  himself  Sir 

that  C.  and  D.  *^ 

could  not  be  con-  William  Courtenay,  had  assembled  a  great  number  of  per- 
sons together,  and  led  them  about  the  neighbourhood  of 


A.,  who  wu  Canterbury,  promising  them  plenty  in  this  world  and  hap- 
lected  a  number  piness  hereafter,  and  that  he  asserted  that  he  was  above 
gether,  who  aH  earthly  authority,  and  was  the  Saviour  of  the  world ; 
a^rnlb^g  *"''  ^^  ^**  proved  that,  on  one  occasion,  when  the  pri- 
a  common  pur-  goner  Tyler  said  to  him — "  Sir  William,  I  heard  a  man 

poee  of  rensting 

the  Uwiuliy  say  that  you  were  a  fool  and  an  impostor,  and  that  he 
authorities,        would  not  mind  taking  you  ;"  Thom  replied^  "  If  any  one 

dMUrad  Uiat  he  ^^™®^  ^  ®^^'  ^^y  '"y  ^^^ »  ^  ^*"  ^^P  ^y  '®^^  hand  on  my 

would  cut  down  right  arm  and  slay  ten  thousand  men ;  if  the  constables 
any  conttab^w 

who  came  come  I  shall  cut  them  down  like  grass."    It  further  ap- 

against  liim. 

A.,  in  the  pretence  of  C.  and  D.,  two  of  the  persons  of  his  party,  afterwards  shot  an  assistant  of  a 
constable  who  came  to  apprehend  A.  under  a  warrant : — Hild,  that  C.  and  D.  were  guilty  of 
murder  as  principals  in  the  first  degree,  and  that  any  apprehension  that  C.  and  D.  had  of  personal 
danger  to  themseWes  from  A.,  was  no  ground  of  defence  for  continuing  with  him  after  he  had  so 
declared  his  purpose;  and  also,  that  it  was  no  ground  of  defence, that  A.  and  his  party  had  no  db- 
tinct  or  particular  olject  in  view  when  they  assembled  together  and  armed  themselveiL  The  appre- 
hension of  personal  danger  does  not  furnish  any  excuse  for  assisting  in  doing  any  act  which  is  illegaL 
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peared,  that  about  two  days  after  Thorn  had  caused  this  1838. 
assemblage  of  persons^  a  warrant  for  his  apprehension  was 
granted  by  Dr.  Parri  a  magistrate.  This  warrant  was 
placed  in  the  hands  of  John  Meares,  the  constable  of 
Baughten,  the  parish  within  which  the  ville  of  Dunkirk 
is  situated,  and  that  he  took  with  him  the  deceased, 
who  was  his  brother,  and  also  a  person  named  Edwards, 
as  his  assistants,  and  proceeded  to  a  house  situated  in  a 
wood  called  Bossenden,  at  which  Thom  was ;  some  of  the 
men  who  were  with  Thom  being  armed  with  bludgeons, 
and  placed  as  guards  about  the  house,  and  on  Thom  being 
informed  of  the  arrival  of  the  deceased  and  his  brother,  he 
said,  ^' Are  you  constables?'*  and  the  deceased  replied, ''I 
am;**  upon  which  Thom  shot  him  with  a  pistol,  and  then 
made  a  thrust  at  John  Meares  with  a  dagger,  but  John 
Meares  escaped  the  blow  and  ran  away,  as  did  Edwards. 
Upon  this  Thom  came  back  and  drew  a  sword,  with  which 
he  hacked  the  deceased ;  and  the  prisoners  and  two  other 
persons,  by  the  order  of  Thom,  afterwards  took  the  de- 
ceased, who  was  still  alive,  and  threw  him  into  a  dry 
ditch,  where  they  left  him,  and  then  returned  to  the  house 
to  breakfast,  when  Thom  said,  '*  I  have  killed  his  body, 
but  I  have  saved  his  soul."  Thom  afterwards  killed  Lieu- 
tenant Bennett,  and  was  himself  killed  by  the  military. 

Shee  addressed  the  jury  for  the  prisoners. — It  is  quite 
clear  that  Thom  was  an  insane  person,  and,  being  so,  he 
could  not  be  guilty  of  felony,  and  by  consequence,  the 
prisoners  could  not  be  guilty  of  aiding  and  abetting  him 
in  the  commission  of  felony.  This,  therefore,  will  dispose 
of  the  first  count  of  the  indictment.  With  respect  to  the 
second  count,  which  charges  the  prisoners  as  principals 
in  the  first  degree,  as  theirs  were  not  the  hands  that  fired 
the  pistol,  they  can  only  be  made  liable  if  the  act  was 
done  in  the  prosecution  of  some  unlawful  purpose  in  which 
all  the  parties  were  engaged.  Now,  here  Thom  and  his 
followers  are  not  shewn  to  have  had  any  distinct  or  de- 
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1838.  finite  purpose  of  any  kind,  and,  therefore,  there  could  not 
be  any  combination  or  community  of  purpose  between 
Thorn  and  the  prisoners.  I  also  submit  that  the  pri- 
soners did  what  is  imputed  to  them  from  a  fear  of  per- 
sonal violence  to  themselves  at  the  bands  of  Thom* 

Lord  Den  MAN,  C.  J.,  (in  summing  up), — In  order  to  make 
out  that  part  of  the  charge  which  imputes  to  Thorn  the  act 
of  murder,  and  that  these  persons  were  guilty  of  aiding  and 
abetting  him  to  commit  the  murder,  it  would  be  necessary 
to  shew  that  Thom  was  a  person  capable  of  committing 
that  murder.  In  order  to  make  out  the  malicious  intention 
imputed  in  the  indictment  to  the  act  of  Thom,  he  must 
be  shewn  to  have  been  of  sound  mind  at  the  time  when  he 
committed  it,  for  it  is  a  maxim  of  law,  that  persons  not  of 
sound  mind  cannot  be  held  responsible  for  their  acts.  It 
seems  to  me,  therefore,  that  if  it  appears  in  evidence  that 
Thom  was  not,  at  the  time  of  committing  the  act,  of  sound 
mind,  you  must  acquit  the  prisoners  upon  the  first  count 
of  the  indictment,  for  there  will  be  no  foundation  on  which 
the  accessary  crime  can  rest  I  must  own,  that  the  impres- 
sion on  my  mind  is,  that  Thom  was  a  man  of  unsound 
mind.  I  think,  too,  that  if  he  was  now  before  uq,on  his 
trial,  you  could  not  safely  say  that  he  was  in  a  condition  to 
be  answerable  for  his  acts.  It  is  not  an  opinion  which  I 
mean  to  lay  down  as  a  rule  of  law  to  be  applicable  to  all 
cases,  that  fanaticism  is  a  proof  of  unsoundness  of  mind ! 
but  there  was  in  this  particular  instance,  so  much  religious 
fanaticism — such  violent  excitement  of  mind — such  great 
absurdity  and  extreme  folly,  that  if  Thom  was  now  on  hts 
trial,  it  could  hardly  be  said,  from  the  evidence,  that  he 
could  be  called  on  to  answer  for  his  criminal  acts ;  that, 
therefore,  simplifies  the  question  you  will  have  to  decide, 
and  confines  it  to  the  second  count  of  the  indictment. 
There  these  persons  are  themselves  charged  with  having 
committed  the  offence ;  and  if  they  were  aware  of  the 
malignant  purpose  entertained  by  Thom,  and  shared  in  *^  -^X 
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purpose  with  hiin«  and  were  present  aiding  and  Bhetiing,  1838. 
and  assisting  him  in  the  commission  of  acts  fatal  to  life,  ia 
the  course  of  accomplishing  this  purpose,  then  no  doubt 
they  are  guilty  as  principals  on  this  second  count*  In 
Hawkins's  Pleas  of  the  Crown  (a),  it  is  said,  *'  where  divers 
persons  resolve  generally  to  resist  all  opposers  in  the  com* 
mission  of  any  breach  of  the  peace,  and  to  execute  it  in 
such  a  manner  as  naturally  tends  to  raise  tumults  and 
affrays,  and  in  so  doing,  happen  to  kill  a  man,  they  are  all 
guilty  of  murder ;  for  they  must  at  their  peril  abide  the 
event  of  their  actions,  who  wilfully  engage  in  such  bold 
disturbances  of  the  public  peace,  in  open  opposition  to 
and  defiance  of  the  justice  of  the  nation."  But  in  all  such 
cases,  the  fact  must  appear  to  have  been  committed  in 
prosecution  of  the  purpose  for  which  the  party  assembled. 
Here  it  is  argued,  that  as  Thom  and  his  followers  are  not 
shewn  to  have  had  any  distinct  and  definite  purpose  in 
view  in  assembling  together,  there  could  not  be  any  gene- 
ral combination  for  the  execution  of  any  such  purpose, 
and  the  defendants  must  therefore  be  acquitted*  I  think 
that  the  evidence  will  lead  you  to  a  very  different  conclu- 
sion. It  seems,  to  me  wholly  unimportant  whether  the 
parties  had  a  well*defined  and  particular  mischief  to  bring 
about  as  the  result  of  their  combination ;  because  I  think 
if  their  object  was  "  to  resist  all  opposers  in  the  commis- 
sion of  any  breach  of  the  peace,'*  and  that  for  that  pur- 
pose the  parties  assembled  together  and  armed  themselves 
with  dangerous  weapons, — in  that  case  it  appears  to  me  that 
however  blank  might  be  the  mind  of  Thom  as  to  any  ulte- 
rior purpose,  and  however  the  minds  of  the  prisoners  might 
be  unconscious  of  any  particular  object,  still  if  they  con- 
templated a  resistance  to  the  lawfully  constituted  author- 
ities of  the  country,  in  case  any  should  come  against 
them  while  they  were  so  banded  together,  there  would  be 
a  common  purpose,  and  they  would  be  answerable  for 

(o)  Book  l>ch.l3,  8.51. 
VOL.  viir*  s  s  N.  p* 
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IgSS.  uy  thing  which  they  did  in  the  execution  of  it  If  any 
man  la  found  aiding  another,  of  whose  ill  intentions  he  is 
thoroughly  apprised,  he  is  responsible.  It  will  be  for  you 
to  say  whetheti  from  what  was  done  by  these  men  both 
before  and  after  the  killing  of  Nicholas  Meares,  they  did 
not  intend  this  general  resistance  to  the  law.  In  speaking 
of  malice  aforethought  it  is  proper  that  you  should  know 
that  that  expression  does  not  mean  premeditated  personal 
hatred  or  revenge  against  the  person  killed ;  but  it  means 
that  kind  of  unlawful  purpose  which,  if  persevered  in, 
must  produce  mischief,  such  as  if  accompanied  with  those 
circumstances  that  shew  the  heart  to  be  perversely  wicked, 
is  adjudged  to  be  proof  of  malice  prepense.  With  regard 
to  the  argument  you  have  heard,  that  these  prisoners  were 
induced  to  join  Thom,  and  to  continue  with  him  from  a 
fear  of  personal  violence  to  themselves,  I  am  bound  to  tell 
you,  that  where  parties  for  such  a  reason  are  induced  to 
join  a  mischievous  man,  it  is  not  their  fear  of  violence  to 
themselves  which  can  excuse  their  conduct  to  others. 
You  probably,  gentlemen,  never  saw  two  men  tried  at  a 
criminal  bar  for  an  offence  which  they  had  jointly  com- 
mitted,  where  one  of  them  had  not  been  to  a  certain  ex- 
tent in  fear  of  the  other,  and  had  not  been  influenced  by 
that  fear  in  the  conduct  he  pursued :  yet  that  circumstance 
has  never  been  received  by  the  law  as  an  excuse  for  his 
crime,  and  the  law  is,  that  no  man,  from  a  fear  of  conse- 
quences to  himself,  has  a  right  to  make  hunself  a  party  to 
committing  mischief  on  mankind.  You  will,  therefore,  say 
whether  these  two  men  were  so  far  cognisant  of  an  illegal 
purpose  in  Thom,  and  joined  in  his  acts»  that  they  are 
guilty  of  the  murder  which  the  hand  of  Thom  committed. 
You  will  say  whether  they  were  abetting  Thom  in  the 
blow  he  gave  the  deceased ;  for  if  they  were,  the  blow  of 
Thom  was  the  blow  of  them  all,  and  they  are  answerable 
for  it.  If  you  think  that  they  kept  together  with  the 
knowledge  of  any  general  purpose  of  resistance  to  the 
law,  then  they  are  guilty.  It  cannot  be  too  often  repeated^ 


R£OINA 
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that  the  apprehension  of  personal  danger  does  not  famish  1838. 
any  excuse  for  assisting  in  doing  any  act  which  is  illegal 
You  will,  therefore,  discard  that  as  an  excuse,  and  say 
whether  you  find  that  Thorn  was  a  dangerous  and  mis- 
chicTOUS  person ;  that  these  two  prisoners  knew  he  was  so, 
and  yet  kept  with  him,  aiding  and  abetting  him  by  their 
presence,  and  concurring  in  his  acts :  and  if  you  do  so, 
you  will  find  them  guilty,  for  they  are  then  liable  as  prin- 
cipals for  what  was  done  by  his  hand. 

Verdict — ^Not  guilty,  on  the  first  count. 
Guilty,  on  th^  second. 

Law,  Andrews,  Seijt.,  Bodkin^  and  Chaunell,  for  the 
prosecution. 

Shee,  and  Deedes,  for  the  prisoners. 

[Attomiet— iSAifpAerd,  and  Jefferial^  M."] 


Regima  v.  Arnold. 

Housebreaking.— The  prisoner  was  indicted  for  wbenapri- 
breaking  into  the  dwelling-house  of  Henry  Stroud,  and  ^  makeTlS^ue- 
stealing  five  51.  notes  and  some  plate.  dur'of  ma*^'- 

It  appeared  that  the  examination  of  one  of  the  wit-  trates  to  re- 
nesses,  which  had  been  returned  as  a  part  of  the  depo-  magbtratet,  be- 
sitions,  had  been  taken  after  the  prisoner  had  been  com-  ou^h^entireir' 
mitted,  and  in  his  absence.  ^^  ^^  ^^  ^^'"7 

impreaaion  that 
may  have  before 

Lord  Denmam,  C.  J.— That  examination  ought  not  to  J^on^lJ'mind, 
have  been  returned  as  one  of  the  depositions.    Nothing  ^^^  ^^^  >^^- 

znent  may  be 

should  be  returned  as  a  deposition  against  the  prisoner,  used  for  hia  own 

benefit;  and 
the  prisoner 
ought  also  to  be  told  that  what  he  thinks  fit  to  say  will  be  taken  down,  and  may  be  used  against 
him  on  his  triaL  <^ 

Nothing  should  be  returned  as  a  deposition,  unless  the  prisoner  had  an  opportunity  of  knowing 
what  WM  iaid»  and  an  opportunity  of  cron-ezamining  the  person  making  the  depontikin. 
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unless  the  prisoner  had  an  opportunity  of  knowing  what 
was  said,  and  an  opportunity  of  cross-examining  the  person 
making  the  deposition  (a). 

A  statement  of  the  prisoner  made  before  the  magistrate 
was  given  in  evidence. 

Lord  DenmaNi  C.  J.|  in  summing  up. — ^The  frequent 
warnings  given  to  prisoners,  not  to  say  any  thing  that 
may  criminate  themselves,  renders  it  necessary  for  me 
to  set  right  a  prevalent  error  on  this  subject,  and  to 
state  what  I  conceive  to  be  the  proper  course  of  proceed- 
ing. A  prisoner  is  not  to  be  entrapped  into  making  any 
statement ;  but,  when  a  prisoner  is  willing  to  make  a  state- 
ment, it  is  the  duty  of  magistrates  to  receive  it;  but  magis- 
trates before  they  do  so  ought  entirely  to  get  rid  of  any 
impression  that  may  have  before  been  on  the  prisoner's 
mind,  that  the  statement  may  be  used  for  his  own  benefit ; 
and  the  prisoner  ought  also  to  be  told  that  what  he  thinks 
fit  to  say  will  be  taken  down,  and  may  be  used  against 
him  on  his  trial  (i). 

Verdict — ^Guilty. 

Bodiin^  for  the  prosecution. 

Clarkson,  for  the  prisoner. 

(a)  See  the  case  of  Rex  v.  Si-  (6)  Seethecaseof  ildr  v.  Grfiea, 
monM,  ante,  Vol.  6,  p.  540.  ante.  Vol.  5,  p.  312. 
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YORK  ASSIZES. 

BEFORE   MR.  BARON   ALDERSON. 


Reoina  r.  John  Reed.  , ,  , ,  . 

Julifllth. 
J^ORGERY. — The  prisoner  was  indicted  for  forging  The  forging  of  a 
and  uttering  a  "  certain  undertaking  for  the  payment  of  thnuppowd*^** 
money,"  with  intent  to  defraud  William  Bellerby.  ''ri^'  promUei 

m      .  •       ,      #.  It      .  topaytoW.  B. 

The  mstrument  was  m  the  following  terms : —  or  order  lOo/. 

or  such  other 

•'  £100.  "  York,  13lh  February,  1837.  "^ding  the" 

"  I  promise  to  pay  to  Mr.  William  Bellerby,  or  order,  ""''j  "^^^ 

the  sum  of  one  hundred  pounds,  or  such  other  sum  of  reason  of  his 

money,  not  exceeding  the  same,  as  he  may  incur,  or  be  ofthesuretie^ 

put  unto,  for  or  by  reason  or  means  of  his  becoming  one  of  Y.VorTR. 

of  the  sureties  to  Mark  Milbank,  Esq.,  sheriff-elect  for  *^^*J*^^* 

the  county  of  York,  for  the  year  ensuing,  for  John  Reed  forging  of  an 

of  this  city,>heriff 's  officer.  "  Val.  Wilson/'  Jl^e^pa'Jment^of 

money,  under 

It  appeared  that,  the  prisoner  was  an  officer  of  the  J'w^u.  4^*0.66 
sheriff  of  Yorkshire,  and  that  Mr.  Bellerby  was  one  of  his  **  3* 
sureties  to  the  sheriff,  and  that  the  prisoner  gave  him  the 
paper  in  question  as  an  indemnity  given  in  his  favour,  by 
Mr.  Valentine  Wilson,  to  the  extent  of  100/.  It  was 
proved  by  Mr.  Valentine  Wilson  that  the  signature  was 
neither  of  his  handwriting  nor  written  by  his  authority. 

Coiiingham,  for  the  prisoner,  submitted  that  .this  was 
not  an  undertaking  for  the  payment  of  money  within  the 
meaning  of  the  statute  1  Will.  4,  c.  66,  s.  3,  as  it  was  not 
an  absolute  undertaking  to  pay  any  particular  sum  of 
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1888.  moneyi  but  only  an  indemnity  to  an  uncertain  amount, 
not  exceeding  100/.|  and^  unless  the  officer  misbehaved, 
which  the  law  would  not  presume,  it  was  no  undertaking 
to  pay  any  money  at  all. 

AxDERSON,  B. — I  will  reserve  the  point  for  the  con- 
sideration of  the  judges. 

Verdict — Guilty. 

Bliss  and  Roebuck,  for  the  prosecution. 
Cottingham,  for  the  prisoner. 

[Attonues — Smith  and  RohUwm.'l 


Nov.  lOih.  BEFORE  LORD  DGNMAN,  C.  J.;  TXNDAL|C.  J.;  LORD  ABINGER, 
C.  B.;  VAUOHANyJ.;  PARKE,  B.;  BOSANQUET|  J. ;  ALDERSON, 
B.  ;  PATTESON,  J.;  WILLIAMS,  J.;  OURNEY,  B.;  COLBRIDOE, 
J. ;   COLTMAN,  J. 

Nottingham,  for  the  prisoner.— The  question  is, 
whether  this  instrument  is  an  undertaking  for  the  payment 
of  money?  I  submit  that  it  is  not  an  undertaking  for 
the  payment  of  money,  but  an  agreement  to  mdemnify. 
At  most,  it  can  only  be  an  undertaking  to  pay  money  in 
the  event  of  the  misconduct  of  a  third  party,  which  is  not 
to  be  presumed ;  the  statute  1  Will.  4,  c.  66,  is  the  first 
act  of  Parliament  which  makes  it  an  offence  to  forge  an 
undertaking  for  the  payment  of  money;  and  it  was  no 
doubt  intended  to  apply  to  cases  of  express  and  absolute 
undertakings  for  the  payment  of  money,  which  were  in  tht 
nature  of  promissory  notes,  but  which,  in  point  of  law,  were 
not,  strictly  speaking,  included  in  the  term  ''  promissory 
note,'*  and  I  submit,  that  to  come  within  this  enactment,  it 
must  be  a  positive  undertaking  to  pay  money  in  the  same 
way  as  a  warrant  or  order  must  be  positive.  The  statute 
2  Geo.  2,  c.  25,  (which  was  the  first  act  of  Parliament  which 
related  to  the  forging  of  negotiable  instruments),  only  ex- 
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tended  to  deeds,  willsi  bonds,  bills  of  exchange,  and  pro-  1888. 
missory  notes.  By  the  statute  7  Geo.  2,  c.  22,  the  law 
was  extended  to  accountable  receipts,  and  to  '^  any  war- 
rant or  order  for  the  payment  of  money  or  delivery  of 
goods.*'  The  statute  18  Geo.  8,  c.  18,  extended  these 
provisions  to  forgeries  with  intent  to  defraud  corpora^ 
tions ;  and  the  statute  45  Geo.  3,  c.  89,  further  extended 
tlie  law  in  other  respects,  but  still  only  included  deeds, 
wills,  bonds,  bills  of  exchange,  promissory  notes  for  the 
payment  of  money,  acquittances,  receipts,  or  any  **  war- 
rant or  order  for  payment  of  money  or  delivery  of  goods ;  '* 
and  in  the  statute  I  Will.  4,  c.  66,  s.  S,  the  words  are 
**  any  undertaking,  warrant,  or  order  for  the  payment  of 
money,"  which  words  *  any  undertaking'  must  mean,  as  I 
submit,  any  positive  and  absolute  undertaking  for  the  pay- 
ment of  a  sum  certain,  and  not  a  mere  indemnity  to  the 
surety  of  a  bound  bailiffl  I  cannot  find  any  decision  as  to 
what  is  an  '^  undertaking  for  the  payment  of  money,"  and  I 
believe  this  is  the  first  prosecution  under  this  enactment ; 
but,  in  the  case  of  Mary  Mitchell  (a),  it  was  held,  that  a 
letter  to  a  tradesman  desiring  him  to  supply  goods  to  a 
third  person,  was  not  a  warrant  and  order  for  the  delivery 
of  goods. 

The  Judges,  after  having  considered  the  case,  held,  that 
the  conviction  was  right  (i). 

(•)  Post.  119. 

(6)  See  the  case  of  lUffina  v.  Eaake,  post,  p.  626. 


CASES  AT  THE 
183& 

^'^  CENTRAL  CRIMINAL  COURT, 


JULY  SESSION,  1838. 

BEFORE  MR.  JUSTICE  PARK,  MR.  JUSTICE  LITTLEDALEj  AMD 
MR.  JUSTICE  YAUGUAN. 


Jul    12/iL  RkGIKA  r.  GOTTHARD  RaAKF. 

A  letter  of  X  HE  prisoner  was  indicted  for  forgingi  and  also  for  ut- 

th^*«™^d^  tering  an  order  for  the  payment  of  60/.,  with  intent  to 
entiofthe         defraud  Lionel  Nathan  Rothschild  and  others.    There 

writer  of  it^ 

haTing  fondi      were  counts  Stating  the  instrument  to  be  a  warrant  for 

of  his  in  their       ^.  ^     ^ 

poMenion,  ^he  payment  of  money. 

thfl^Ttb^         It  appeared  that  the  house  of  Messrs.  Rothschild  &  Co., 

perty  in  whow  in  the  month  of  March,  1838,  had  correspondence  with 

^ven,  u  a  war*  the  house  of  Schaaff  hausen^  at  Cologne,  and  had  funds  in 

ment  of  moneys  their  hands  belonging  to  that  house  to  a  large  amount; 

wRMto*''^        "*^  *^*^»  ^"  ^^®  ^^^^  ^^  ^^*y*  ^^^  prisoner  went  to  their 

the  statute         counting-house,  and  presented  a  letter,  which  was  in  the 

f,8.      '  '        German  language,  to  the  principal  clerk  there.     The 

letter  being  translatedfinto  English  was  in  these  terms: — 

''  Cologne,  the  S3rd  March,  1838. 
'<  Messrs.  N.  M.  Rothschild  &  Co. 

"  Gentlemen — I  beg  to  introduce  to  you  Dr.  F.  A. 
Stem,  who  intends  stopping] some  time  in  England  for 
scientific  purposes.  You  will,[therefore,  much  oblige  me, 
if  you  would,  may  be,  procure  him  the  necessary  access  to 
public  buildings,  such  as  libraries,  &c.  I  also  request 
you,  in  case  he  should  at  any  time  be  in  want  of  money,  to 
pay  him,  at  his  desire,  to  the  extent  of  sixty  pounds 
sterling,  as  he  is  accredited  with  me,  and  I  am,  con- 
sequently, prepared  to  repay  you  such  an  amount  against 
his  receipt.    It  will,  in  similar  cases,  be  my  zealous  en* 
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deavour  doubly  to  outweigh  all  the  kindness  which  you       1838. 
may  be  pleased  to  shew  him,  and  I  have  the  honour  to 
remaini  Gentlemen,  your  obedient  servant, 

*'A.  SCHAAFFHAUSEN.*' 

The  clerk  to  whom  this  letter  was  presented,  in  his 
evidencei  said :  **  When  such  a  paper  as  this  is  brought 
to  us  from  a  correspondent  who  has  money  in  our  hands, 
we  pay  the  person  bringing  it,  whatever  he  claims  on  it, 
to  the  extent  named  in  it ;  if  he  does  not  require  the 
whole,  we  write  on  the  letter  whatever  we  pay ;  we  con- 
sider a  document  of  this  sort  exactly  the  same  as  a  bill 
drawn  on  us  by  a  correspondent ;  we  consider  it  equally 
obligatory  on  us  to  pay  it.  I  had  a  general  conversation 
with  the  prisoner  when  he  presented  it;  he  described 
himself  as  the  Dr.  Stern  mentioned  in  the  letter,  and 
wished  to  go  to  the  libraries ;  I  did  not  pay  him  any  money 
the  first  time  I  saw  him ;  he  called  on  the  SSrd  of  May,  and 
asked  for  30/. ;  it  was  a  few  days  before  the  SSrd  that  he 
called  first  and  presented  the  letter ;  he  left  the  letter 
there ;  the  letter  was  produced  when  he  asked  for  the 
SO/.,  and  the  SO/,  was  written  off;  he  was  paid  in  my 
presence  on  the  credit  of  the  letter ;  he  brought  a  receipt 
with  him,  and  asked  me  whether  that  would  do ;  he  came 
again  on  the  25th  of  May,  and  then  brought  with  him 
another  receipt  for  SO/.** 

A  clerk  from  the  firm  of  Schaaffhausen  &  Co.,  of 
Cologne,  proved  that  the  letter  presented  by  the  prisoner, 
was  not  in  the  handwriting  of  any  of  the  firm,  or  of  any 
person  accustomed  to  write  letters  for  them  by  their  permis- 
sion ;  and  a  number  of  documents,  some  of  them  genuine, 
and  others  not,  some  found  upon  the  prisoner,  and  others 
at  his  lodgings,  were  produced,  and  various  circumstances 
were  proved,  tending  to  shew  that  the  prisoner  was  well 
aware  that  tlie  letter  was  a  forgery.  The  receipts  given  by 
him  for  the  two  sums  he  received,  were  in  this  form: — 

<<  London,  23rd  May,  1838.— For  account  of  Mr.  A. 
Schaaffhausen,   Cologne,   to  have  received  of  N«  M. 
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Rothschild  &  Sons,  the  sum  of  802.,  attesU  Dr.  F.  A. 
Stern**' 

Park,  J.|  who  tried  the  case,  in  summing  up,  after 
referring  to  the  statute  1  Will.  4,  c.  66,  s.  3,  said :  There 
is  some  little  doubt,  perhaps,  whether  this  species  of  in* 
strument  is  itself  either  an  order  or  a  warrant  for  the  pay- 
ment of  money.  I  am  inclined  to  think,  and  so  is  one  of 
my  learned  brothers  inclined  to  think  with  me,  and  in- 
deed, so  is  the  other,  that  this  is  a  warrant  for  the  pay- 
ment of  money.  I  may  say,  generally,  that  it  appeared 
to  us  that  it  is  either  a  warrant  or  an  order,  because  it 
relates  to  money,  which,  as  it  seems  to  us,  Messrs.  Roths- 
child would  with  pleasure  apply  to  the  use  of  Messrs. 
Schaaff  hausen,  their  correspondents,  at  Cologne.  And  I 
am  disposed  to  say  that  this  is  a  warrant  for  the  payment 
of  money.  But,  inasmuch  as  there  is  something  of  a  doubt 
upon  it,  and,  as  this  statute  consolidates  the  former  pro- 
visions about  forgery,  we  think  that  if  you  shall  be  of 
opinion  on  the  facts  of  the  case,  that  the  charge  is  proved 
against  the  prisoner,  it  will  be  better  and  we  intend  to 
resenre  it  for  the  opinion  of  all  the  Judges  next  term, 
when  we  meet  together  in  Westminster  Hall.  His  lord- 
ship then  left  the  questions  of  fact  to  the  jury,  who  found 
the  prisoner  guilty  of  uttering  on  the  count  which  stated 
the  letter  to  be  an  order,  and  also  on  tbat^which  stated  it 
to  be  a  warrant  for  the  payment  of  money. 

Bodkin,  for  the  prosecution. 

[Attornies — Buth  ^  Maitert,  and  — .] 


In  the  ensuing  Michaelmas  Term,  the  case  was  consi- 
dered by  the  Judges,  and  they  were  of  opinion  that  the 
instrument  was  a  warrant  for  the  payment  of  money,  and 
,the  conriction  was,  therefore,  held  to  be  right,  and  the 
.prisoner  was  sentenced  to  transportation. 
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AUGUST  SESSION,  1838.  """^ 

BEFORB  MR.  JUSTICE  BOSANQUBT|  MR.  JUSTICE  COIiBRI0O  B 
AND  MR.  JUSTICE   COLTMAN. 


•  RHGiNAr.  Rogers.  Ayguit2M. 

JLHE  prisoner  was  indicted  for  that  he  having  in  his  writing  the 
custody  and  possession  a  certain  bill  of  exchange  for  SOL,  JlH^ting^ 
upon  which  was  written  a  forged  acceptancCi  feloniously  '^^^  *  ^^, 
uttered  the  forged  acceptance,  well  knowing  it  to  be  out  tathonty, 
forged,  with  intent  to  defraud  John  Dawson.  of  a  Ann  or 

The  prosecutor,  in  his  examination  in  chief,  gave  his  ^t^JhTiic- 
evidence  as  follows:   ''  About  a  year  and  nine  months  oeptanceofa 

'  bill,  with  intent 

ago,  I  saw  an  advertisement  in  the  Times  newspaper,  in  to  defraud,  ii 
consequence  of  which,  I  went  to  No.  3,  Jewin  Court,  apcmnwrite 
Jewin  Street ;  I  there  saw  the  prisoner ;  I  said  I  called  |^^^** 
in  reference  to  an  advertisement  I  had  seen    in    the  nametorepre- 
paper,  stating  that  money  was  to  be  obtained  on  freehold  srm,  with  intent 
property,  life  interest^  &c.;   I  inquired  for  J.  Pepper,  ^ftmdtscnt' 
Esq.;  the  prisoner  said,  *Iam  the  principal;  I  caused  •Dce;forifin 
the  advertisement  in  the  paper;  I  do  business  in  that  present  a  fio 
way— -walk  in  ;*  I  went  in ;  he  inquired  the  nature  of  the  i.  ^^ume m if 
property,  which  I  described  as  a  manor-farm,  and  land,  ^*£2*"***i 
situated  at  Wadswortb,  in  the  West  Riding  of  York ;  I 
told  him,  I  had  a  quarter  share  at  the  death  of  my  father, 
who  was  aged  64  or  65;  he  inquired  the  sum  I  wanted; 
I  told  him  150/.;  he  said,  he  had  no  doubt  he  could 
obtain  that  sum  for  me ;  he  said,  he  had  clients  (making 
use  of  their  names)  living  at  Ipswich,  who  would  purchase 
the  property,  and  he  had  no  doubt  they  would  give  me 
that  sum ;  he  desired  me  to  call  again  in  a  few  days ;  I 
did  so,  and  saw  him ;  he  said,  he  had  seen  his  clients,  and 
that  he  could  not  give  ine  that,  but  he  would  give  me  100/L, 
which  I  agreed  to;  he  said,  he  would  give  it  me,  part  in 
money,  and  part  in  a  bill  at  two  months ;  I  agreed  to  that. 
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and  left;  I  was  desired  to  call  agaioi  which  I  did,  a  few 
days  afterwards;  he  then  said,  he  had  heard  from  his 
clients,  who,  not  having  any  money  at  their  command, 
would  give  me  a  100/.  bill  or  two  SOL  bills ;  that  was  the 
third  time  I  called,  which  was  about  a  week  or  a  fortnight 
after  the  second  time  ;  I  agreed  to  take  two  SOL  bills ;  he 
did  not  give  me  them  on  that  occasion.  On  the  next 
visit  to  Jewin  Street,  which  was  the  latter  part  of  Novem- 
ber, when  I  went  into  the  front  parlour,  or  office,  I  saw  two 
bills  lying  on  the  table ;  the  prisoner  then  said,  *  I  have 
received  the  bills  from  my  clients  in  the  country,*  meaning 
Ipswich ;  he  produced  them ;  they  were  ready  prepared, 
with  the  exception  of  my  signature  as  the  drawer  on  the 
supposed  acceptor ;  this  is  one  of  the  bills  he  so  pro- 
duced ;  I  looked  at  them ;  I  inquired  who  this  Nicholson 
&  Co.,  the  acceptor,  was,  and  what  they  were;  he  told 
me  they  were  merchants ;  I  inquired  what  merchants ;  be 
answered,  general  merchants,  and  that  they  resided  at 
Ipswich,  and  were  highly  respectable  men,  and  the  bills 
would  be  paid  on  the  day  they  were  due ;  there  was  no 
address  on  the  bill,  but  '  S  Jewin  Court,  Jewin  Street,'  as 
their  address;  I  inquired  how  it  was  that  the  address  was 
Jewin  Court,  when  he  had  just  informed  me  they  lived  at 
Ipswich ;  he  said,  they  lived  at  Ipswich,  and  they  would 
be  in  town,  and  the  bills  would  be  paid  at  Praed  &  Co*t 
Bankers,  Fleet  Street,  where  they  were  made  payable;  he 
then  brought  the  bills  from  the  front  parlour  to  the  back^ 
where  I  saw  Mr.  Adolphus  Warren,  attorney  at  law,  and 
Mr.  Lewis,  the  clerk;  the  latter  two  persons  left  the 
back,  and  went  into  the  front  parlour,  and  the  prisoner 
brought  the  two  bills  to  me,  and  laying  them  on  the  table» 
said, '  Put  your  name  there  as  drawer ; '  I  did  so ;  we  then 
went  into  the  front  parlour,  where  I  saw  a  parchment  lying 
on  the  table ;  when  we  went  in  the  two  persons  left  and  went 
into  the  back  parlour;  they  were  then  called  into  the  front 
parlour;  I  then  signed  the  said  deed  or  parchment;  one 
deed  and  a  memorial ;  they  were  not  read  over  to  me  before 
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I  signed  them,  nor  was  I  asked  if  I  would  have  them  read;  1888. 
after  I  had  signed,  the  bills  were  delivered  to  me  by  the 
prisoner  in  the  presence  of  the  two  other  persons ;  he  said 
when  he  delivered  them  to  me,  '  Now,  here  are  two  bills 
as  good  as  the  Bank  of  England/  and  that  they  would  be 
paid  on  the  day  they  were  due ;  the  prisoner  and  myself 
then  returned  into  the  back  parlour  again,  and  after  that 
be  took  a  sovereign  out  of  his  pocket,  saying,  *  I  will  lend 
you  this  out  of  my  pocket,  which  you  can  repay  me  when 
the  bills  are  met;*  that  was  in  the  back  parlour;  we  then 
went  to  a  public-house  at  the  corner  of  Jewin-street* 
where  we  had  some  refreshment,  for  which  the  prisoner 
paid ;  he  then  named  about  the  bills  being  good,  and  not 
to  go  and  fool  them  away,  for  they  were  as  good  as  the 
Bank  of  England ;  when  the  bills  became  due  I  presented 
them  at  Praed  &  Co.*s,  but  they  were  not  paid ;  in  con- 
sequence of  that  I  called  on  the  prisoner  on  my  way  home, 
and  saw  him;  I  told  him  they  were  not  paid;  *  Oh,*  he 
said,  *  my  dear  fellow,  they  will  be  paid — there  is  three 
days'  grace  allowed  on  all  bills  ;*  I  went  three  days  after- 
wards, and  they  were  not  paid  then ;  I  went  to  the  pri- 
soner again ;  he  told  me  his  clients  were  then  in  the  coun- 
try, but  would  be  shortly  in  town  when  the  bills  would  be 
paid;  I  called  repeatedly  afterwards,  and  saw  the  pri- 
soner repeatedly  at  the  public-house;  he  always  made 
some  frivolous  excuse,  saying  his  clients  would  be  shortly 
in  town,  and  the  bills  would  be  paid,  and  so  forth ;  I 
shortly  afterwards  gave  him  into  custody ;  I  never  saw  Mr. 
Pepper  in  the  course  of  my  visits  to  the  prisoner ;  this  is 
the  deed  I  signed,  and  this  is  my  signature  for  the  money, 
it  is  for  29SL ;  I  was  not  aware  at  the  time  I  signed  it  that 
was  for  more  than  100/. ;  this  is  the  memorial  which  I 
signed;  I  never  received  one  farthing  in  consideration, 
only  the  two  bills  I  have  mentioned."  The  witness  was 
cross-examined  at  great  length,  for  the  purpose  of  shew- 
ing  that  he  was  not  worthy  of  credit.  He  gave  an  extra- 
ordinary  account  of  bimselfi  and  in  the  course  of  hit 
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18S8.  aiuwers  admitted  that  he  bad  received  72.  or  8/.  from  the 
prisoner  at  diflPerent  times,  and  denied  that  he  ever  gave 
him  authority  to  put  up  the  property  for  sale  by  public 
auction* 

A  clerk  from  Praed's  banking-house  was  called  as  a 
witness,  and  stated  that  no  firm  of  the  name  of  Nichol- 
son &  Co.  banked  there,  nor  any  person  of  the  name  of 
Nicholson;  that  he  did  not  know  the  signature  to  the 
acceptances,  and  that  if  any  person  had  applied  at  their 
house  whOe  the  bills  were  running,  for  information  about 
Nicholson  of  Ipswich,  they  should  have  told  him  that 
they  had  no  such  customer.  Mr.  Pepper,  also,  was  called 
and  stated  that  he  was  an  attorney,  and  formerly  had  an 
office  at  8,  Jewin-court,  for  a  short  time,  during  which  the 
prisoner  was  in  his  service  as  clerk,  but  that  he  never 
authorised  him  to  insert  any  advertisenent  in  the  paper  to 
raise  money  in  his  name.  A  witness,  a  saddler  at  Ipswich, 
was  also  examined,  and  said  that  he  had  lived  there 
twenty  years,  and  had  seen  the  prisoner  there  two  or  three 
times;  that  he  was  well  acquainted  with  the  town  and 
neighbourhood  of  Ipswich,  and  knew  nothing  of  any  firm 
of  Thomas  Nicholson  &  Co.,  general  merchants  there, 
and  that  he  had  made  inquiry  of  the  tax  collectors  and  at 
the  post-office,  and  had  not  been  able  to  find  any  such 
firm,  or  any  general  merchant  of  the  name  of  Nichol- 
son. It  was  further  proved  that  the  whole  of  the  bills  of 
exchange,  except  the  acceptance,  was  in  the  handwriting 
of  the  prisoner,  and  that  he,  on  the  10th  or  11th  of  Janu- 
ary, deposited  the  deed  and  memorial  which  the  prisoner 
had  signed  as  a  collateral  security  for  a  joint  note  of  hand 
tot  100/.,  to  enable  a  person  named  Lane  to  take  a  pub- 
lic^house. 

darkion,  in  his  address  to  the  jury  for  the  prisoner, 
stated  that  he  should  prove  the  acceptance  to  be  in  the 
handwriting  of  a  person  of  the  name  of  T.  Nicholson;  and 
he  submitted  to  the  Court,  upon  the  authority  of  The  King 
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V.  Webb  (a),  that  the  acceptance  could  not  then  be  deemed        iMS. 
to  be  forged,  as  in  that  case  it  was  held  by  a  majority  of 
the  Judges,  that  the  adopting  of  a  false  description  or 
addition  was  not  a  forgery. 

A  witness  named  John  Lewis,  who  had  been  clerk  to 
Mr.  Pepper,  was  then  examined,  and,  inter  alia,  said :  **  I 
know  Thomas  Nicholson  very  well ;  I  cannot  say  that  I 
hare  seen  him  write ;  I  have  seen  him  at  the  prisoner's 
office  many  times ;  I  will  not  be  positive,  whether  Nicholson 
has  ever  been  in  the  office  when  the  prosecutor  has  been 
there ;  I  knew  from  the  prosecutor  that  he  had  two  ac- 
commodation acceptances  of  Nicholson  from  the  prisoner/' 
Some  witnesses  were  also  called  to  prove  that  Nicholson 
had  been  subpcenaed  to  give  evidence  on  the  trial,  and 
he  was  called  upon  his  subpcena,  but  did  not  answer. 

4 

Montagu  Chambers,  in  reply,  denied  the  application  of 
The  King  v.  Webb,  as  in  the  present  case,  the  addition  of 
the  words  ''  and  Co.,"  even  if  the  jury  should  be  of  opinion 
that  the  acceptance  was  written  by  a  T.  Nicholson,  ren- 
dered the  acceptance  that  of  a  fictitious  and  non-ex- 
isting firm,  and  the  false  making  of  a  note  or  acceptance 
in  the  name  of  a  non-existing  firm,  was  a  forgery*  He 
also  cited  The  King  v.  Parkes  and  Brown  (6),  where  a 
promissory  note,  dated  **  Ringhton,  Salop,"  signed  by 
Parkes  in  the  name  of  Brown,  with  his  consent^  was 
uttered  by  Brown,  who  represented  that  the  signature 
was  that  of  his  brother ;  and  it  was  held,  by  the  twelve 
Judges,  that  Brown  was  properly  convicted  of  having 
uttered  a  forged  note.  Grose,  J.,  in  delivering  the  opi- 
nion of  the  Judges  in  that  case,  observed,  ''as  to  the 
second  objection,  that  it  was  no  forgery  to  sign  the 
name  of  Thomas  Brown,  with  Thomas  Brown's  consent, 
the  answer  is  short;  for,  as  no  such  person  existed  to 

(a)  Rufis.  &  Ry.  C.  C.  406. 

(6)  2  East,  P.  C.  963;  2  Leacb,  C.  C.  776. 


€S4  CASES  AT  THE 

1838,  whom  the  name  of  Thomas  Brown,  as  signer  of  the  note, 
was  ^riven,  there  could  be  no  such  consent*  It  was  signed 
by  the  authority  of  a  Thomas  Brown,  but  not  by  the  con- 
sent of  the  Thomas  Brown,  whose  name  it  purports  to 
be:  no  such  person  existed;  for  the  Thomas  Brown, 
whose  name  is  signed  to  the  note,  was,  according  to  the 
Tery  description  of  that  note,  then  a  resident  at  Ringhton, 
in  Salop:  it  imports,  that  he  was  a  correspondent  of 
Down,  Thornton,  &  Co.;  that  he  had  money  in  their 
hands ;  and,  from  the  other  parts  of  the  evidence,  that  he 
was  the  brother  of  the  prisoner:  but  it  was  clearly 
proved  that  there  was  no  person  of  that  name  and  de- 
scription existing  at  Ringhton;  that  no  person  of  that 
name  had  any  correspondence  with,  or  ever  kept  cash  at 
Down  and  Thornton's;  and  that  no  person,  such  as  the 
prisoner  Brown  represented  his  brother  to  be,  existed;  and, 
as  this  note  was  undoubtedly  fabricated  for  the  purpose  of 
fraud,  it  is,  according  to  the  legal  definition  of  forgery,  a 
false  making  of  a  note  in  the  name  of  Thomas  Brown,  a 
non-existent  person,  with  intention  to  defraud.*' 

BosANQUET,  J.,  in  summing  up,  said — ^The  first  ques* 
tion  is,  whether  this  acceptance  is  a  forgery*  Upon  that 
point,  if  you  think  that  it  was  not  written  by  T.Nichol- 
son, the  case  is  relieved  from  doubt  or  difficulty.  But  it 
is  said,  on  the  part  of  the  prisoner,  that  if  it  was  written 
by  T.  Nicholson  it  is  no  forgery.  I  have  no  doubt,  how- 
ever, that  the  writing  of  an  acceptance  of  an  existing  per- 
son without  authority,  or  of  the  name  of  a  firm  or  person 
non-existing,  in  acceptance  of  a  bill  of  exchange,  with 
intent  to  defraud,  is  a  forgery ;  and  my  opinion  is,  that 
if  this  acceptance  was  written  by  Nicholson  to  represent 
a  fictitious  firm,  and  with  intent  to  defraud,  it  would 
amount  to  a  forged  acceptance.  If  you  think  that  the 
acceptance  represents  a  fictitious  firm,  it  is  the  same  thing 
as  if  it  represented  a  fictitious  person,  and  I  should  recom- 
mend you  to  find  the  prisoner  guilty  of  having  uttered  a 
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forged  acceptance,  if  the  evidence  satisfies  you  that  he 
knew  it  was  forged,  and  that  he  uttered  it  with  intent  to 
defraud  Dawson,  the  prosecutor. 

The  jury  found  the  prisoner  "Guilty  of 
uttering  the  acceptance  knowing  it  to 
be  forged,"  and  they  added,  "We 
think  it  was  not  written  by  T.  Nichol- 
son." 

Montagu  Chambers,  for  the  prosecution. 

Clarhon^  for  the  prisoner, 

lAiiormti-^Yardley  and  In  Penon,'] 
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1838. 


BEFORE  MR.  JUSTICE  COLERIDGE. 


Regina  V.  Owen  M'Loughlin. 

JLHE  first  count  of  the  indictment  was  for  cutting  and 
wounding  David  Ross,  on  the  14th  July,  with  intent  to 
murder  him ;  the  second  count  was  for  cutting  and  wound- 
ing him,  with  intent  to  maim  and  disable  him ;  and  the 
third  for  cutting  and  wounding  him,  with  intent  to  do  him 
some  grievous  bodily  harm ;  the  fourth  count  stated  that 
the  said  Owen  M'Loughlin,  on  &c.,  with  force  and  arms, 
at  &c.,  in  and  upon  the  said  David  Ross,  did  make  an 
assault,  and  then  and  there  with  a  certain  stone  bottle, 
feloniously  did  strike  and  beat  the  said  David  Ross  in  and 
upon  the  left  side  of  his  head  and  face,  and  did  thereby 
then  and  there  feloniously  cause  unto  the  said  David  Ross 
a  certain  bodily  injury,  dangerous  to  his  life  (a),  with 
intent  thereby  then  and  there  feloniously,  wilfully,  and  of 

(a)  See  Rex  v.  Cruse  and  Wifci  ante,  p.  041,  QB  to  the  sufficiency  of 
tills  description  of  the  injury. 

VOL.  VIII.  T  T  K.  P. 


August  2ith. 

To  constitute 
a  wound,  it  is 
necessary  that 
there  should  be 
a  separation  of 
the  whole  skin; 
and  a  separation 
of  the  cuticle  or 
upper  skin  only 
is  not  sufficient. 
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1838.  ^^  malice  aforethought  of  the  said  Owen  M'Loughlin,  to 
kill  and  murder  the  said  Darid  Ross,  against  the  form  of 
the  statute  &c.  (a). 
M'LouoBLiN.  From  the  evidence  on  the  part  of  the  prosecution,  it 
appeared  that  Ross,  the  prosecutor,  was  one  of  the  col- 
lectors of  the  tolls  of  the  Greenwich  Railway,  and  that 
the  prisoner,  who  had  been,  till  about  a  week  previous, 
employed  as  a  labourer  on  the  works,  was  passing  along 
the  footway  by  the  side  of  the  railway,  when  the  prosecu- 
tor asked  him  if  he  had  a  ticket,  and  his  reply  was,  "No." 
The  prosecutor  told  him  he  must  either  shew  a  ticket  or 
pay  a  penny;  the  prisoner  told  him  he  would  see  him 
damned  first ;  upon  this,  a  constable  named  Watson  came 
up  and  stopped  him.  The  account  given  by  the  prosecu- 
tor of  the  subsequent  part  of  the  transaction  was  as  follows : 
**  The  prisoner  had  passed  me  then,  and  was  opposite  my 
office,  and  he  flourished  a  stone  bottle  which  he  had  in 
Watson's  face ;  Watson  had  not  drawn  his  staff  then,  but 
I  saw  the  prisoner  holding  the  bottle  in  Watson's  face, 
and  he  made  a  grab  to  get  hold  of  the  constable  or  his 
staff-— I  do  not  know  which ;  I  went  up  to  try  to  make 
peace  between  them,  but  before  I  could  say  a  word  I  was 
knocked  down  the  same  as  if  I  was  shot  through  the  head, 
and  that  is  all  I  know ;  I  was  struck  down  with  the  stone 
bottle,  and  became  quite  insensible." 

The  evidence  of  the  constable  differed  in  some  respects 
from  that  given  by  the  prosecutor,  and,  on  his  cross-exa- 
mination, he  admitted  that  it  would  save  the  prisoner  a 
long  distance  to  pass  over  a  portion  of  the  footpath  to  get 
to  a  lane  which  was  near,  and  that  men  in  the  employ 
of  the  Company  were  allowed  to  pass  without  paying,  but 
men  who,  like  the  prisoner,  only  had  been  employed, 
though  but  a  short  time  before,  were  obliged  to  pay.  It 
also  appeared  from  his  evidence,  that  the  bottle  which 
the  prisoner  had  in  his  hand  was  such  a  bottle  as  work- 
men are  in  the  habit  of  carrying  their  tea  in. 

(a)  7  Will.  4  &  1  Vict.  c.  85,  8. 2,  set  out  ante,  p.  546. 
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A  surgeon^  named  Hore,  was  called  as  a  witness,  and  1888. 
said,^— '*  About  eleven  o'clock  on  the  night  of  the  14th  of 
July,  I  was  called  on  to  attend  the  prosecutor ;  I  examined 
his  head  and  found  an  abrasion  of  the  skin,  with  blood  wu-  M*LowaHiiii. 
ing  from  it ;  he  had  received  a  violent  blow  on  the  left 
temple,  there  was  great  tumefaction ;  I  could  not  ascertain 
at  the  time  whether  the  bone  was  fractured;  he  lost  the 
sight  of  his  left  eye,  and  it  rendered  him  deaf  on  the  left 
ear;  he  had  great  difficulty  of  speech;  he  could  scarcely 
answer  questions  put  to  him,  not  being  able  to  articulate ; 
and  on  moving  the  bandage  off  his  head,  be  shortly  be- 
came insensible ;  I  have  seen  the  fragments  of  the  bottle; 
it  was  such  a  wound  as  might  have  been  inflicted  with  a 
bottle ;  I  have  attended  him  ever  since,  frequently  twice 
a-day;  I  considered  him  in  a  dangerous  state  for  several 
weeks ;  he  is  not  yet  recovered."  On  his  cross-examination, 
inter  alia,  he  said — '^  The  skin  was  broken  on  the  left  tem- 
ple; that  would  not  be  visible  now,  nor  the  cicatrix,  from 
its  having  healed  ;  /  never  said  the  skin  was  not  broken;  I 
fiave  said  it  was  a  sort  of  injury  which  a  medical  man 
would  hardly  consider  a  wound,  but  it  was  in  the  eye  of  the 
law  a  wound;  there  were  signs  of  it  visible  four  days  after.*' 

Dr.  Alexander  Lee  was  then  examined ;  he  said, — 
"  Ross  was  an  old  servant  of  mine  for  several  years ;  he 
left  me  about  four  years  ago ;  I  saw  him  on  the  Thursday 
following  the  Saturday  on  which  he  received  this  acci- 
dent ;  I  have  heard  Mr.  Hore  state  his  treatment,  and  in 
my  opinion  it  was  very  correct."  On  his  cross-examination, 
he  said — "  There  was  a  slight  incrustation  and  abrasion 
of  the  skin,  not  exactly  a  wound,  but  an  abrasion  of  the 
cuticle  ;  it  did  not  penetrate  further  than  that"  On  his 
re-examination,  he  said — ^'  The  cuticle  is  the  upper  skin  ; 
blood  would  issue,  but  in  a  different  manner,  if  the  whole 
skin  was  cut.  The  blood  would  issue  from  that  as  if  you 
squeezed  a  sponge — it  would  ooze." 

Payne,  for  the  prisoner,  contended  that  to  constitute  a 
T  T  2 
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1838.  wound,  it  was  necessary  that  there  should  be  a  separation 
of  the  skin,  and  that  must  mean  the  whole  skin,  and  to 
prove  a  separation  of  the  cuticle  only  was  not  sufficient. 
M'LouQHLiK.  There  was  therefore  an  end  of  those  counts  which  charged 
a  cutting  and  wounding.  The  only  remaining  count  would 
then  be  the  fourth,  and  that  stated  the  prisoner's  inten- 
tion to  be  to  murder  the  prosecutor,  which,  he  submit- 
ted, the  jury  would  not  be  warranted  in  finding  upon 
such  evidence.  He  cited  Rex  v.  Wood  {a)  as  an  authority 
to  shew,  that  to  constitute  a  wound  the  continuity  of  the 
skin  must  be  broken. 

CoLRRiDGE,  J.,  (BosANQUET  and  CoLTMAN,  J.  J.,  being 
present),  in  his  summing  up,  after  stating  the  indictment, 
said, — It  is  essential  for  you  to  be  quite  clear  that  a 
wound  was  inflicted.  I  am  inclined  to  understand,  and  my 
learned  brothers  are  of  the  same  opinion,  that,  if  it  is 
necessary  to  constitute  a  wound,  that  the  skin  should  be 
broken,  it  must  be  the  whole  skin,  and  it  is  not  suflScient 
to  shew  a  separation  of  the  cuticle  only.  You  will,  there* 
fore,  have  to  say  on  the  first  three  counts,  whether  there 
was  a  wounding  in  the  sense  in  which  I  have  stated  it, 
viz.  was  there  a  wound — a  separation  of  the  whole  skin  ? 
If  you  think  there  was  not,  you  will  find  the  prisoner  not 
guilty  upon  those  counts.  Then,  as  to  the  fourth  count, 
which  charges  an  intent  to  murder,  you  will,  perhaps, 
think,  that  under  all  the  circumstances  of  this  case,  there 
is  not  sufficient  evidence  of  that  malice  aforethought 
which  is  necessary  to  constitute  such  an  intent.  But  you 
may  on  either  of  the  counts  find  the  prisoner  guilty  of  an 
assault. 

Verdict-^Guilty  of  an  assault* 

Montagu  Chambers,  for  the  prosecution. 

Payne  and  Doane,  for  the  prisoner- 

(ft)  Ante>  Vol.  4,  p,381,  and  1  Moo.  C.  C.  R.  273. 
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BEFORE  MR.  JUSTICE  BOSANQUET,  MR.  JUSTICE  COL£RIDG£| 
AND   MR.  JUSTICE  COLTMAN. 


Regina  v.  Devett  and  Fox.  Auguu2Bth. 

X  HE  prisoner  was  charged  on  the  coroner's  inquisition,  a  coroner'i 
with  the  manslaughter  of  Mary  Reynolds.    The  inqui-  lXd\'n  aub. 


sition,  in  the  early  part  of  it.  stated  in  substance,  that  *^"<^  <    ^ 

_         '  ^  ^  '  '  J.  JD.,  OD  the 


itbat 

,  OD  tl.- 

James  Devetti  on  the  27th  of  May,  at  &c.,  in  &c.|  in  and  27th  of  May, 


struck  M  R. 

upon  the  said  Mary  Reynolds,  feloniously  did  make  an  vrith  a  poker  on 
assault,  and  with  a  certain  poker,  which  he  held  in  his  ^i^ii^hfs^i,"^, 
right  hand,  her  the  said  M.  R.   in  and  upon  her  head  on  the  breast, 

and  save  her 

feloniously  did  strike  and  beat,  and  with  both  his  hands  divers  mortal 

did  feloniously  strike  and  beat  her    in   and  upon  her  contwrion" ;  and 

breast ;  and  that  he  by  such  striking  and  beating  with  ^^^Jf'/'f°^ 

the  poker  on  the  head,  gave  her  one  mortal  bruise  and  June,  kicked 

contusion,  and  by  the  striking  and  beating  with  his  hands  on  the  beiiy,  ' 

on  the  breast,  gave  her  on  her  said  breast  divers  mortal  ^^^6^0^ 

bruises  and  contusions  ;  and  that  Mary  Fox,  on  the  23rd  ™o'^i  *>'n«o 

and  contusion* 

of  June,  with  her  right  foot,  her  the  said  M.  R.  in  and  upon  It  then  averred 
the  belly  of  her  the  said  M.  R.,  to  wit,  on  the  left  groin,  m^r.,  of  the 
feloniously  did  kick,  and  gave  her  on  the  belly  by  the  J^^'**-^^^^"^^**' 
kicking,  one  mortal  bruise  and  contusion.     It  then  pro-  JD,,\Anguhhed 
ceeded  in  the  following  words: — *^  of  which  said  mortal  of  May  until 
bruise  and  contusion  in  and  upon  the  head,  and  of  the  indof  ihe''"'^' 
said  mortal  bruises  and  contusions  in  and  upon  the  breast  ^^^^}  *^'^"'"*» 

&c«  given  by 

of  her  the  said  Mary  Reynolds,  so  given  unto  her  by  Jtf.F.  lan- 
the  said  James  Devett,  as  aforesaid,  she  the  said  Mary  fhe'23rd  olT 
Reynolds  from  the  said  27th  day  of  May,  in  the  first  year  J""*/j" /^® 
of  the  reign  of  our  said  lady  the  Queen,  until  the  1st  day  and  then  died 
of  July,  in  the  second  year  aforesaid,  as  well  as  of  the  bruises  and 
mortal  bruise  and  contusion  in  and  upon  her  said  belly,  ihrjiead  and 
so  given  unto  her  the  said  Mary  Reynolds  by  the  said  ^rtaat,  together 

®  J  J  ''  with  tlie  mortal 

bruise  and  con- 
tusion on  the  belly.  The  conclusion  was,  that  the  said  J.  D.  and  the  said  M.  F.  her  the  said 
M.  R.,  in  manner  and  by  the  means  aforesaid,  feloniously  did  kill  and  slay:— /fW<f|  bad. 
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1888.  Mary  Fox,  otherwise  called  Johanna  Fox,  as  aforesaid, 
from  the  23rd  day  of  June,  in  the  second  year  aforesaid, 
until  the  1st  day  of  July,  in  the  second  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  did  languish, 
and  languishing  did  live,  of  which  said  mortal  bruises  and 
contusions  in  and  upon  her  head  and  breast,  together 
with  the  said  mortal  bruise  and  contusion  in  and  upon 
her  belly,  she  the  said  Mary  Reynolds,  on  the  1st  day  of 
July,  in  the  second  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  then  and  there  died.  And  so 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say, 
that  the  said  James  Devett,  and  the  said  Mary  Fox, 
otherwise  called  Johanna  Fox,  her  the  said  Mary  Rey* 
nolds,  in  manner  and  by  the  means  aforesaid,  feloniously 
did  kill  and  slay  against  the  peace  *'  &c. 

Prendergasty  for  the  prisoners,  submitted  to  their  lord- 
ships, before  the  prisoners  were  called  upon  to  plead,  that 
the  inquisition  was  bad  in  point  of  law  ;  and  that  it  would 
only  be  a  waste  of  time  to  try  them  upon  it,  as  it  could  not 
eventually  be  sustained,  whatever  verdict  might  be  given 
upon  it. 

Their  Lobdships  said,  that  their  attention  had  been 
directed  to  the  inquisition  before  it  had  been  mentioned 
to  them  by  Mr.  Prendergast,  and  they  were  all  of  opinion 
that  it  could  not  be  sustained,  and,  therefore,  they  should 
direct  it  to  be  quashed. 

Inquisition  quashed  accordingly. 

C.  C  Jones,  for  the  prosecution. 

Prendergast,  for  the  prisoners. 
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BEFORE   MR.  JUSTICE   BOSANQUET. 


Regina  f?.  M'RUE. 

'August  ^th. 

X  HE  prisoner  was  indicted  for  the  capital  offence  of  Though  it  is 
carnally  knowing  a  child  under  the  age  of  ten  years.  i^orte^o^' 

The  surgeon  who  examined  the  child,  stated  that  her  complete  the 

oflSnice  of  rapey 

private  parts  internally  were  very  much  inflamed,  so  much  that  the  hymen 
so  that  he  was  not  able  to  ascertain  whether  the  hymen  ]^^  pArided 
had  been  ruptured  or  not.  *'  ^Ved  St 

there  was  pent- 

BosANQUET,  J.  (Coleridge,  J.,  and  Coltman,  J.,  being  SSw  t£it' 
present),  in  his  summing  up,  inter  alia,  observed : — The  "^^^^  **  ■? 

»  '  *=»      •  '  TOy  near  to 

surgeon  says  that  he  could  not  ascertain,  in  consequence  ^<  entrance 
of  the  inflammation  of  the  parts,  whether  or  not  the  hymen  mptared,  it  is 
was  ruptured.     It  is  not  necessary,  in  order  to  complete  ^S^to^Se**** 
the  offence,  that  the  hymen  should  be  ruptured,  provided  2?"*^*!lf®"J^*' 
it  is  clearly  proved  that  there  was  penetration;  but  where  pcnetraUon, so 
that  which  is  so  very  near  to  the  entrance  has  not  been  rup«  chazge. 
tured,  it  is  very  difficult  to  come  to  the  conclusion  that  there 
has  been  penetration  so  as  to  sustain  a  charge  of  rapCt 

The  prisoner  was  found  Guilty  of  an  assault, 
and  sentenced  to  two  years'  imprisonment. 

.  Payne,  for  the  prosecution. 

See  the  case  of  Rex  ?.  Gam^  Dig.  title  Rape,  pp.  709  and  710. 
mofi,  ante,  Vol.  5,  p.  321,  and  the  See,  also,  the  stat  9  Geo.  4,  0.31, 
cases  collected  in  Roscoe's  Grim.      s.  18. 
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1838. 


BEFORE  MR*  COMMON  SERJEANT  MIREHOUSE. 


Augtut  2StL 

Where  a  so- 
ciety, in  con- 
sequence of  ad« 
ministering  to 
its  members  an 
unlawful  oath, 
is  an  unlawful 
combination 
and  confederacy 
under  the  sta- 
tutes 37  Geo.  3, 
cl23,39Geo.3, 
c  79, 52  Geo.  3, 
c.  104,  and  57 
Geo.  3,  c  19,  a 
person  charged 
with  embezzle^ 
ment  as  cleric 
and  servant  to 
such  society 
cannot  be  con« 
victed. 


Regina  9.  William  Hunt. 

X  HE  prisoner  was  indicted  for  embezzling,  on  the  4th 
of  January,  1837,  two  sums  of  three  shillings  each ;  and  on 
the  29th  of  March,  the  further  sum  of  three  shillings,  of 
the  monies  of  Edward  Maunder  and  others. 

The  prisoner  was  stated  to  have  received  the  money 
mentioned  in  the  indictment,  as  the  servant  of  a  Society,  of 
which,  when  a  person  was  to  be  admitted  a  member,  he  was 
blindfolded,  and  a  sword  being  put  into  one  of  his  hands, 
he  knelt  down,  laid  the  other  hand  on  his  heart,  and  an 
oath  being  administered  to  him,  repeated  the  following 
words : — 


"I. 


-,  do  most  sincerely  promise,  with  my 


hand  on  my  heart,  in  the  presence  of  God  the  Holy  Father 
of  us  all,  and  those  worthy  Brothers  now  assembled,  that 
I  will  pay  all  due  respect  to  the  most  noble  Old  Friend 
and  all  officers  of  this  Lodge,  during  lodge  hours,  and  in 
the  other  lodges  of  this  order  in  like  manner.  I  will  also 
obey  the  laws,  promote  the  mirth  and  harmony,  and  serve 
the  brother  belonging  thereunto,  without  injury  to  myself 
or  family.  I  further  promise,  that  I  never  will,  under  any 
pretence  whatever,  make  known  any  sign  or  secret  of  this 
order  to  any  person,  unless  I  know  him  to  be  a  brother 
thereof;  neither  will  I  write  or  print,  or  cause  them  to  be 
wrote  or  printed  by  myself  or  others,  unless  I  have  due 
authority  from  a  committee  of  past  Old  Friends  for  that 
purpose.  Having  now  promised,  on  my  bended  knees, 
that  I  will  keep  all  the  signs  and  secrets  of  this  order,  I 
am  now  or  may  be  hereafter  entrusted  in  tins  order,  if  I 
should  expose  or  divulge  any  part  or  parts  thereof  know- 
ingly, contrary  to  this  obligation,  I  hope  the  sword  now  in 
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my  hand  may  be  my  destroyer,  and  that  the  soul  now  in        1838, 


my  body  after  this  life  may  be  punished  as  the  souls  of  all 
bad  men  are.  But  if  I  faithfully  keep  them,  may  it  be  my 
protector." 

The  directions  appended  to  this  oath,  were  as  follows : 
**  After  this  most  serious  and  binding  obligation,  salute 
the  sword  with  your  lips,  and  say,  so  be  it  to  the  truth.'*— > 
**  The  stranger  is  then  led  out  of  the  room,  and  un- 
blinded." 

C  Phillips^  and  ClarJcson^  for  the  prisoner,  objected 
that  such  a  society  was  illegal  under  the  statutes  39  Geo.  3, 
C.79,  and  57  Geo.  3,  c.  19,  s.  25  (a),  and  that  the  property 
could  not  be  laid  in  an  indictment  as  belonging  to  persons 
80  illegally  combined  together. 

Montagu  Chambers^  and  C.  C.  Jones^  for  the  prosecu- 
tion, cited  the  case  of  Regina  t.  HaU(b). 

MiREHOUSE,  C.  S.,  after  consulting  the  Judges  who  were 
in  the  adjoining  Court,  (viz.  Bosanquet,  J.,  and  Cole- 

{a)  That  section  enacts,  that  all  (6)  Moo.  C.  C.  R.  p.  474.  The 
societies  or  clubs,  the  members  decision  in  that  case  was,  that 
whereof  shall  be  required  or  ad-  it  was  embezzlement  in  a  mem- 
mitted  to  take  any  oath  or  engage-  ber  of  and  secretary  to  a  society 
ment  which  shall  be  unlawful  fraudulently  to  withhold  money 
within  the  37  Geo.  3^  c.  123,  and  received  from  a  member  to  be  paid 
the  52  Geo.  3,  c.  104,  or  to  take  over  to  the  trustees;  and  that  he 
any  oath  not  required  or  autho-  might  be  stated  to  be  the  clerk 
rized  by  law,  &c.,  shall  be  deemed  and  servant  of  the  trustees,  and 
and  taken  to  be  unlawful  com-  the  money  might  be  properly 
binations  and  confederacies,  within  stated  to  be  their  property,  though 
the  meaning  of  the  39  Geo.  3,  the  totiety  was  not  inrolUd  and 
c.  79*  This  section  (together  with  though  the  money  ought,  in  the 
the  enactments  and  decisions  re-  ordinary  course,  to  have  been  re- 
lating to  unlawful  combinations  ceived  by  a  steward, 
and  unlawful  oaths)  is  set  out  in 
a  note  to  the  case  of  Bex  v.  Ballt, 
ante,  Vol.  6,  p.  563. 


i' 


Rroina 

Hunt. 
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BiDOE,  J«),  decided  that  the  objection  was  a  good  one^and 
the  prisoner  was,  in  consequence,  declared 

Not  Guilty. 

Montagu  Chambers,  and  C.  C.  Jones,  for  the  prosecution. 
C.  PhillipSf  and  Clarison,  for  the  prisoner. 
[Attornies— Farrffej^,  and  S,  Pife.] 


SEPTEMBER  SESSION,  1838. 


BEFORE  MR.  JUSTICE  VAUGHAN,  AND  MR.  BARON  ALDERSON. 

Sept.  22nd.  Regina  v.  Young  and  Webber. 

When,  upon  a     X  HE  prisoners  were  indicted  (together  with  two  other 

previous  ar- 
rangement, and  persons  not  in   custody,   viz.   F.    L.    Eliot  and   E.  D. 

wndm^fo?*  Broughton)  for  the  wilful  murder  of  Charles  Flower 
the  blood  to       Mirfin. 

cool,  two  per- 
sons meet  with        The  deceased  was  killed  in  a  duel  by  Mr.  Eliot,  and 

and  one^of  them  ^^^  principal  witnesses,  who  identified  the  prisoners  as 

Mrt^whow:-     being  parties  concerned  in  the  transaction  were  a  Mr. 

casions  the        Scott,  a  surffcon,  and  a  man  named  Lee,  who  was  finroom 

death  is  guilty  ,,      ^^i 

of  murder,  and     tO  Mr.  EllOt. 

«e  ^fy  *^  Mr.  Scott  gave  his  evidence  as  follows :— "  I  knew  the 
guilty;  and        i^te  Mr.  Charles  Flower  Mirfin;  on  the  22nd  of  August 

with  respect  to  ^  '  ® 

others  shewn  he  lived  at  No.  2,  Pleasant  Place,  West  Square  ;  he  was 
the  question  Is,  AH  independent  gentleman  ever  since  I  knew  him ;  I  never 
Seifddand      J^n^w  him  in  busincss ;  he  was  twenty-five  years  of  age; 

assistance  by 

their  countenance  and  encouragement  of  the  principals  in  the  contest?  Mere  presence  will 
not  be  sufficient;  but  if  they  sustain  the  principals  either  by  advice  or  assistance,  or  go  to  the 
ground  for  the  purpose  of  encouraging  and  forwarding  the  unlawful  conflict,  although  they  do  not 
say  or  do  any  thing,  yet  if  they  are  present,  assisting  and  encouraging  by  their  presence  at  the 
moment  when  the  fatal  shot  is  fired,  they  are,  in  law,  guilty  of  the  crime  of  murder. 
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I  had  only  known  him  since  February  or  January ;  he  had  1938. 
been  in  partnership  with  Mr.  Dry  of  Tottenham  Court 
Road,  as  a  linen-draper  and  hosier ;  I  dined  with  him  on 
the  Slst  of  August  at  his  own  residence;  I  left  at  half 
past  eleven  o'clock  that  evening;  Mr.  Broughton  was  in 
company  with  him ;  I  do  not  recollect  whether  he  dined 
there  or  not  that  day ;  he  was  in  the  habit  of  going  there 
daily,  but  I  do  not  recollect  that  day  particularly  ;  on  the 
following  day  about  one  o'clock,  or  between  one  and  two, 
Mr.  Broughton  came  to  me  up  in  my  bed-room,  and  in 
consequence  of  what  he  communicated  to  me,  I  went  with 
him  to  Mr.  Mirfin's  residence,  and  breakfasted  there; 
that  was  about  two  or  three  o'clock ;  after  breakfast  I  and 
Mr*  Mirfin  had  some  conversation,  in  consequence  of 
which,  that  afternoon,  I  accompanied  him  and  Mr.  Brough- 
ton, from  his  house  in  a  gig,  to  the  London  Road ;  that 
was  about  a  quarter  after  five  o'clock ;  I  got  into  a  hack 
cab  at  the  Elephant  and  Castle,  and  they  drove  on  in  Mr. 
Mirfin's  gig;  I  followed  them  in  the  cab  on  towards 
Wandsworth ;  about  the  telegraph  at  Wimbledon  they  met 
a  carriage ;  I  do  not  know  who  were  in  it ;  I  cannot  say 
that  I  should  know  them  again ;  perhaps  I  might ;  yes,  I 
believe  this  gentleman  is  one,  (Webber) ;  the  gig  drove 
past  the  carriage ;  there  was  a  gentleman  walking  behind 
the  carriage,  and  Mr.  Broughton  got  out  and  spoke  to 
him ;  he  then  returned  to  the  gig ;  the  gentlemen  got  into 
the  carriage,  and  they  drove  on  in  different  directions ; 
the  gig  drove  round  the  telegraph  and  the  carriage  met  us 
at  the  mill ;  there  were  then  three  gentlemen  in  it ;  when 
I  arrived  at  the  mill  I  saw  a  gentleman's  cabriolet ;  there 
were  no  persons  in  it  then ;  they  were  out  of  it ;  I  saw 
four  or  five  gentlemen  standing  near  the  carriage ;  I  saw 
both  the  prisoners  there;  at  least  I  saw  them  on  the 
ground;  I  could  not  swear  they  were  close  by  the  car^ 
riage;  I  cannot  say  whether  I  saw  them  at  the  top  of  the 
hUl  or  in  the  vale  ;  Mr.  Mirfin  and  Mr.  Broughton  drove 
close  up  to  the  carriage,  and  I  followed  them  in  the  cab; 
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1838.  ^®  ^U  S^^  ^^^'  ^^^  ^^®  other  gentlemen  vent  down  the 
bill ;  Mr.  Mirfin  did  not  go  down  the  hill ;  he  waited  at 
the  top  ;  Mr.  Broughton  went  down  in  company  with  five 
or  six  gentlemen ;  they  did  not  go  down  altogether ;  they 
followed  each  other;  I  believe  Mr.  Eliot  went  first;  I 
think  two  others  went  with  him,  then  Mr.  Broughton  and 
somebody  with  him^  and  I  followed;  when  we  got  down 
the  hill^  the  first  thing  that  took  place  was  the  carpet-bag 
was  produced ;  I  do  not  know  who  produced  it ;  I  did  not 
know  any  of  the  gentlemen  except  Mr.  Mirfin  and  Mr. 
Broughton;  Mr.  Broughton  and  some  other  gentleman  who 
I  did  not  know  then  tossed  which  was  to  have  the  choice 
of  ground ;  I  have  not  seen  that  gentleman  since ;  I  do 
not  think  it  was  either  of  the  prisoners;  Mr.  Broughton 
won  the  choice,  and  the  ground  was  then  marked  out; 
Mr.  Broughton  and  some  other  gentleman  stepped  it ;  I 
do  not  think  it  was  either  of  the  prisoners ;  I  believe  not ; 
twelve  paces  was  the  distance  stepped ;  Mr.  Broughton 
and  the  same  gentleman  then  tossed  who  was  to  have  the 
charging  of  the  pistols ;  Mr.  Eliot's  friend  won  that  toss, 
and  the  pistols  were  then  loaded — ^both  pairs — ^two  belong- 
ing to  Mr.  Eliot  and  two  belonging  to  Mr.  Mirfin ;  Mr. 
Mirfin  had  taken  down  his  pistols  in  his  gig  himself,  and 
I  carried  them  down  to  the  ground ;  I  delivered  them  to 
Mr.  Eliot's  friend  to  load  after  Mr.  Eliot's  were  loaded : 
after  the  pistols  were  loaded  Mr.  Broughton  went  up 
towards  the  mill  to  bring  down  Mr.  Mirfin;  Mr.  Eliot 
s  was  there  on  the  ground ;  at  the  time  Mr.  Eliot's  friend 
was  about  to  load  the  pistols,  some  little  altercation 
took  place  about  the  loading  the  pistols,  in  fact,  it  was  Mr. 
Eliot  who  spoke  himself;  1  cannot  positively  swear  that 
the  prisoners  were  present  at  the  time  ;  they  were  on  the 
ground^  but  whether  they  were  present  at  the  loading  of  the 
pistols  I  cannot  positively  swear  ;  nor  whether  they  were 
near  enough  to  hear  what  passed  on  the  subject  of  loading; 
there  were  five  of  us  in  the  party  at  the  time  the  pistols 
were  about  to  be  loaded*  when  Mr.  Eliot  made  the  re* 
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mark ;  no  one  interfered  except  Mr.  Eliot ;  he  interfered,  igsg. 
and  then  I  inquired  whether  the  principal  was  there ;  Mr. 
Broughton  said,  'Yes;'  Isaid,  'Then  order  him  to  leave^ 
he  has  no  business  here  as  principal/  and  he  did  leave ; 
I  was  not  aware  at  the  moment  that  he  (Mr.  Eliot)  was 
there ;  I  did  not  know  that  he  was  a  principal ;  the  five 
gentlemen  were  Mr.  Eliot,  myself,  Mr.  Broughton — did  I 
say  five  ?  I  beg  pardon — four  I  mean  ;  there  was  another 
gentleman ;  I  do  not  know  his  name ;  I  cannot  say  where  the 
prisoners  were;  they  were  there  on  thegroundj  but  I  cannot 
say  they  were  present  at  the  loading  of  the  pistols;  I  was 
intent  on  seeing  that  no  advantage  was  taken ;  it  was  the 
request  of  my  friend  Mr.  Mirfin,  that  I  should  do  so, 
and  I  did  not  take  particular  notice  of  the  parties ;  they 
were  all  strangers  to  me ;  I  had  never  seen  them  before ; 
Mr.  Eliot  was  down  i  he  had  been  down  all  the  time ;  be 
remained  near  the  spot  all  the  time ;  he  retired,  perhaps, 
thirty  or  forty  yards,  not  to  hear  what  was  going  on  ;  as 
soon  as  the  pistols  were  loaded,  they  tossed  who  was  to 
give  the  word  of  command;  Mr.  Broughton  and  the 
strange  gentleman  tossed ;  the  pistols  were  loaded  by  Mr. 
Eliot's  friend ;  I  believe  neither  of  these  two  gentlemen 
was  that  friend ;  I  believe  it  was  not  either  of  these 
gentlemen;  I  think  I  should  know  the  gentleman  if  I 
were  to  see  him  again ;  /  cannot  say  whether  the  prisoners 
were  standing  close  by  at  the  time  the  pistols  were  loaded; 
one  gentleman  was  standing  close  by;  I  think  it  was  this 
tall  gentleman  (Webber),  but  I  cannot  swear  it;  he  did 
not  interfere  ;  he  never  spoke  a  word  nor  interfered  in  any 
manner  or  in  any  shape  whatever;  Mr.  Eliot's  friend  who 
loaded  the  pistols,  was  the  person  who  took  the  active 
part  in  arranging  the  matter ;  Mr.  Young  was  down  the 
hill;  I  saw  him  down  in  the  valley  below,  almost  close  to 
the  spot  where  this  was  done ;  I  do  not  know  that  he  was 
tliere  at  the  time  of  loading  the  pistols,  or  at  the  time  the 
transaction  itself  took  place;  I  only  saw  him  on  the^ 
ground;  he  might  have  been  at  some  distance  at  the  iim^ 
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1838.  '^^  ^^^^  *'^^^  fi^^^  f^^  ^^y  i^i^g  i  f^^^ow  ;  I  do  not  know ; 
he  might  have  been  at  a  distance  at  the  loading  of  the 
pistols ;  I  cannot  swear  he  was  present  at  the  loading  of 
the  pistols^  or  at  the  firing ;  after  the  pistols  were  loaded, 
Mr.  Eliot  and  Mr.  Mirfin  were  placed  on  their  ground, 
and  a  pistol  was  delivered  to  each;  Mr.  Eliot's  pistols  were 
delivered  the  first  time  by  their  respective  seconds;  one 
by  Mr.  Broughton  to  Mr.  Mirfin,  and  by  the  absent 
gentleman  to  Mr:  Eliot ;  after  thie  pistols  were  delivered, 
I  went  and  stood  seven  or  eight  paces  from  the  two  prin- 
cipals along  with  the  two  seconds ;  /  do  not  know  what 
became  of  these  two  gentlemen;  they  might  have  been 
close  to  me  when  the  shots  were  fired^  btU  I  did  not  look 
beJUndme;  I  was  engaged,  looking  at  the  principals;  the 
word  to  fire  was  given  by  Mr.  Eliot's  friend ;  he  said, 
'Gentlemen,  are  you  ready? — Stop!* — that  was  the 
signal  which  had  been  agreed  upon — the  signal  to  fire ; 
they  were  to  fire  immediately  at  the  word  *  Stop,*  and 
not  before;  they  fired  together  immediately  on  the  signal; 
after  they  had  fired,  I  obsercd  the  ball  had  passed  through 
the  crown  of  Mr.  Mirfin's  hat;  I  saw  something  fly  up  in 
the  air;  I  saw  a  portion  of  the  crown  just  raised  at  the 
moment;  as  soon  as  they  had  fired,  the  seconds  inter- 
fered ;  I  and  the  seconds  were  all  standing  together  at 
the  time ;  the  seconds  moved  towards  the  principals  ;  the 
principals  remained  in  their  places ;  /  saw  nothing  of  the 
prisoners^  and  cannot  say  whether  they  moved;  the  seconds 
moved  a  few  paces  towards  the  principals,  and  spoke  to 
them ;  I  do  not  know  what  they  said  to  them ;  I  did  not 
go  up;  I  stood  still  about  the  same  place;  some  con- 
versation took  place  between  the  seconds  and  principals, 
and  between  the  seconds  themselves ;  it  only  lasted  a  few 
minutes ;  I  did  not  hear  what  was  said ;  after  that  had 
taken  place,  Mr.  Mirfin  insisted  on  a  second  shot ;  I  heard 
him  insist  that  there  should  be  a  second  shot ;  he  spoke 
loud  enough  for  all  parties  to  hear;  I  was  within  seven 
or  eight  paces  of  him;  I  could  hear  every  word  he  said; 
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I  did  not  hear  the  other  conversation,  because  I  was  intent  i838. 
looking  at  Mr.  Mirfin's  hat ;  I  saw  the  ball  had  passed 
through  it ;  the  conversation  was  with  a  view  to  reconcile 
the  parties ;  I  could  hear  that,  but  Mr.  Mirfin  would  not 
hear  of  any  reconciliation  ;  I  believe  that  Mr.  Eliot  would 
have  made  a  verbal  apology  ;  I  believe  he  would ;  I  heard 
sufficient  for  that ;  that  was  communicated  to  Mr.  Mirfiut 
but  he  saidj  he  would  receive  nothing  but  a  written 
apology,  and  insisted  on  another  shot ;  this  was  after  the 
first  shot  had  been  fired ;  there  was  nothing  said  before 
the  first  shot;  after  Mr.  Mirfin  made  this  statement 
another  pistol  was  delivered  to  each ;  the  parties  never 
left  their  ground;  I  had  told  Mr.  Mirfin  he  was  shot 
through  the  hat,  and  he  took  his  hat  oiF  and  looked  at  it ; 
I  am  not  aware  whether  he  was  conscious  of  it ;  he  said 
nothing,  but  took  it  off,  looked  at  it,  and  placed  it  on  his 
head  again;  I  do  not  exactly  recollect  whether  it  was 
before  or  after  the  conversation  between  the  seconds;  it 
was  all  about  the  same  time ;  it  was  after  he  said  he  would 
have  another  shot ;  I  think  it  was  when  the  seconds  bad 
gone  to  fetch  the  other  pistols,  which  laid  some  distance 
off;  I  walked  two  or  three  paces  towards  him,  and  told 
him  of  it ;  I  did  not  go  close  to  him,  but  within  two  or 
three  yards ;  they  had  each  another  pistol  delivered  to 
them  by  their  respective  seconds;  those  were  Mr.  Mirfin's 
pistols;  they  again  fired  at  the  same  signal;  Mr.  Eliot 
fired  first ;  he  did  not  fire  before  the  signal ;  I  distinctly 
heard  the  sound  of  his  pistol  fired  after  the  signal  was 
given  ;  it  was  immediately  on  the  signal  being  given,  and 
the  other  shot  followed  almost  immediately ;  I  think  Mr. 
Mirfin's  pistol  was  discharged  after  he  had  received  the 
fatal  shot ;  I  think  he  felt  the  wound  previous  to  firing 
the  pistol ;  he  did  not  sufficiently  raise  his  hand ;  the 
ball  struck  the  ground;  he  had  not  raised  his  pistol; 
he  was  in  the  act  of  raising  it;  he  was  bringing  it  to 
the  level  at  the  time;  after  both  shots  were  fired,  I 
looked  at  each  of  them  and  did  not  at  first  perceive 
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1838.        that  either  vas  injured^  but  Mr.  Mirfin  walked  towards 
me  about  six  paces,  I  think  with  his  left  hand  on  his  right 
side;  I  think  he  had  the  pistol  still  in  his  hand,  but  I 
do  not  recollect ;  I  think  he  gave  it  to  me.    He  advanced 
to  me  and  said, '  I  am  wounded ;'  I  asked  him  where ;  he 
looked  toward  the  wound  and  raised  his  fingers,  shewing 
me  where  he  was  wounded,  but  not  speaking ;  I  said, '  I 
am  exceedingly  sorry  to  hear  it,'  and  said,  ^  Good  bye, 
God  bless  you !'  he  said, '  Good  bye,  old  fellow ;   I  think 
that  was  bis  expression ;  he  said, '  Good  bye '  and  some- 
thing; I  then  assisted  him  to  lie  on  the  grass;  he  did  not 
fall  immediately;  I  undid  his  pea  jacket  and  waistcoat, 
and  pulled  up  bis  shirt,  and  probed  the  wound;  the  other 
persons  were  standing  by  at  the  time;  Mr.  Broughton 
walked  up  towards  me,  and  asked  if  the  wound  was  fatal ; 
Mr.  Eliot,  and  his  second,  and  Mr.  Broughton  were  all 
standing  together  at  the  time  I  laid  him  down  on  the 
grass ;  I  said  it  was  a  very  fatal  wound,  that  was  before  I 
probed  it  with  my  finger;  Mr.  Eliot  and  his  second  stood 
still  and  said  nothing,  merely  looking  on ;  Mr.  Broughton 
came  a  second  time  when  I  was  examining  the  wound,  and 
asked  me  again  if  it  was  fatal ;  I  said  it  was ;  he  said, 
'  What  shall  we  do?'  I  said,  *  The  sooner  you  leave  the 
ground  the  better,  and  I  will  wait.'    I  believe  they  all 
three  left  the  ground  together ;  Mr.  Mirfin  died  in  ten 
minutes ;  I  did  not  speak  to  him  after  this  ;  I  saw  I  could 
be  of  no  service  to  him,  and  did  not  wish  to  fatigue  him 
by  saying  any  thing  to  him ;  I  examined  the  body  after  I 
got  it  home,  and  discovered  a  small  wound  not  quite  the 
size  of  an  egg ;  I  thought  it  was  between  the  fourth  and 
fifth  ribs,  but  it  appeared  on  examination  between  the 
fifth  and  sixth ;  I  have  no  doubt  whatever  his  death  was 
occasioned  by  the  pistol  ball." 

The  evidence  of  Henry  Lee,  was  as  follows : — "I  knew 
Mr.  Eliot  in  August  last ;  about  the  Z2nd  of  August,  I 
acted  as  his  groom;  I  am  sixteen  years  old  next  October; 
Mr.  Eliot  was  then  staying  at  Fuliard's  hoteli  under  the 


CENTRAL  CRIMINAL  COURT,  2  VICT.  651 

Opera  Colonnade ;  about  one  o'clock  that  morning  I  saw  1838. 
Mr.  Young  there ;  I  went  out  with  my  master  and  him  in 
a  cab ;  we  called  at  Newman's,  in  Regent  Street ;  Mr. 
Eliot  got  out  of  the  cab  there,  and  Mr.  Young  remained 
in  it;  I  returned  to  Fuiiard*s  hotel  about  four  o'clock; 
tliere  was  a  carriage  there  then;  /  saw  my  master  there 
and  Mr.  Webber,  Mr.  Young  and  a  stranger  ;  they  went 
with  my  master  into  his  bed-room,  and  staid  about  a 
quarter  of  an  hour ;  they  then  came  down  and  got  into 
the  carriage,  and  a  carpet  bag  was  put  in  by  the  ostler ; 
I  did  not  see  who  gave  it  to  him ;  I  do  not  know  whose  it 
was  ;  I  had  only  been  in  Mr.  Eliot's  service  a  fortnight; 
Mr.  Eliot,  Mr.  Webber,  and  the  strange  gentleman  got 
into  the  carriage,  and  I  believe  Mr.  Young  went  to  his 
cab;  it  was  not  standing  there;  I  got  into  the  dickey  of 
the  carriage,  and  we  drove  to  Wimbledon  Common  ;  when 
we  got  there,  I  saw  Mr.  Young  in  a  cab  and  a  strange 
gentleman  with  him,  not  the  same  gentleman  that  was  in 
the  carriage  but  another ;  the  carriage  was  stopped  on  the 
Common  by  two  gentlemen  in  a  gig ;  Mr. Webber  got  out 
of  the  carriage  and  spoke  to  a  gentleman  in  the  gig ;  I 
did  not  notice  a  gentleman  get  out  of  the  gig ;  the  carriage 
and  gig  were  then  driven  near  a  windmill ;  /  saw  Mr* 
Young  when  we  got  there ;  I  think  he  was  there  before 
us;  I  saw  my  master,  Mr.  Webber,  and  the  strange  gen^ 
ileman  get  out  of  the  carriage  and  go  down  the  hill^  Mr. 
Young  and  the  other  gentleman  got  out  of  the  cab,  and  I 
got  into  it,  and  I  believe  they  walked  away  from  the  cab 
towards  the  hill;  there  was  a  gig  and  a  street  cab  there 
also ;  one  gentleman  out  of  the  gig  went  down  the  hill, 
and  one  gentleman  walked  about ;  the  gentleman  in  the 
street  cab  went  down  the  hill ;  I  remained  in  the  cab  and 
went  to  sleep ;  when  I  awoke  I  saw  Mr.  Young,  my  master^ 
Mr.  Webber,  and  the  two  strange  gentlemen  all  come  up 
the  hill  together;  Mr.  Eliot,  Mr.Webber,  and  the  strange 
gentleman  who  had  been  in  the  carriage  before,  got  into 
it  again,  an4  Mr.  Young  and  the  other  strange  gentleman 
VOL,  YIII.  u  u  K.  P. 
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1888.  8^^  ^^^^  ^h®  ^^b  ^h^n  I  e^^  ^^^'^  ^^®  carriage  then  drove 
a  little  way  and  was  stopped^  and  my  master  got  out;  Mr. 
Webber  said,  ''You  had  better  get  in,  and  I  will  go  down 
myself;"  my  master  then  got  into  the  carriage  again,  and 
Mr. Webber  remained,  and  one  of  the  gentlemen  out  of 
the  gig,  got  into  the  carriage ;  Mr.  Webber  did  not  return 
to  the  carriage  ;  we  went  on  to  town ;  we  set  one  gentle- 
man down  at  Knightsbridge ;  I  think  that  was  the  gentle- 
man out  of  the  gig;  we  then  set  the  strange  gentleman 
down  at  Hyde-park-comer,  and  my  master  [and  I  got 
down  at  Edgeware-road,  with  the  carpet  bag ;  I  did  not 
open  it;  there  was  something  in  it ;  it  had  been  taken  out 
of  the  carriage  when  we  got  to  the  mill ;  I  cannot  say 
how  long  Mr.  Webber  talked  to  the  gentleman  out  of  the 

The  prisoners,  who  were  gentlemen  of  the  respective 
ages  of  twenty-four  and  twenty-six,  each  received  an  ex- 
isellent  character  for  humanity,  and  peaceableness  of  dis- 
position. 

Vauohan,  J.,  in  his  summing  up,  (after  stating  the 
charge  against  the  prisoners  as  set  forth  in  the  indictment), 
said, — There  is  no  difficulty  as  to  tiie  law  upon  this  sub- 
ject. Principals  in  the  first  degree  are  those  by  whom 
the  death  wound  is  inflicted;  principals  in  the  second, 
those  who  are  present  at  the  time  it  is  given,  aiding,  abet- 
ting, comforting,  and  assisting  the  persons  actually  en- 
gaged in  the  contest.  Mere  presence  alone  will  not  be 
sufficient  to  make  a  party  an  aider  and  abettor,  but  it  is 
essential  that  he  should,  by  his  countenance  and  conduct 
in  the  proceeding,  being  present,  aid  and  assist  the  prin- 
cipals. When,  upon  a  previous  arrangement  and  after 
there  has  been  time  for  the  blood  to  cool,  two  persons 
meet  with  deadly  weapons,  and  one  of  them  is  killed,  the 
party  who  occasions  the  death  is  guilty  of  murder ;  and 
the  seconds  also  are  equally  guilty.   The  question  then  is. 
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did  the  prisoners  give  their  aid  and  assistance  by  their  1838. 
countenance  and  encouragement  of  the  principals  in  this 
contest  ?  There  are  some  peculiarities  in  this  case^  and 
one  is,  that  four  persons,  two  of  whom  were  the  pri- 
soners, went  down  to  the  ground  in  company  with  Eliot, 
and  that  neither  of  the  prisoners  was  called  upon  to  act 
as  a  second.  If,  however,  either  of  them  sustained  the 
principal  by  his  advice  or  presence,  or,  if  you  think  he 
went  down  for  the  purpose  of  encouraging  and  forwarding 
the  unlawful  conflict,  although  he  did  not  say  or  do  any 
thing ;  yet,  if  he  was  present  and  was  assisting  and  encour- 
aging at  the  moment  when  the  pistol  was  fired,  he  will  be 
guilty  of  the  offence  imputed  by  the  indictment.  Ques- 
tions have  arisen,  as  to  how  far  the  second  of  a  party 
killed  in  a  duel,  is  liable  to  an  indictment  for  the  murder 
of  the  deceased.  lam  clearly  of  opinion  that  he  is;  but 
the  real  question  here  is,  whether  you  are  quite  satisfied 
that  the  prisoners  were  on  the  ground  for  the  purpose  of 
giving  aid  and  assistance  when  the  fatal  shot  was  fired.  If 
near  enough  to  give  their  aid  and  to  give  their  counte- 
nance and  assistance,  that  would  render  them  liable  upon 
the  charge  now  made  against  them.  As  it  seems  to  me 
the  going  down  with  the  person  who  fired  the  shot,  if 
they  were  present  when  it  was  fired,  is  an  indication 
of  guilt.  But  it  is  said  on  behalf  of  one  of  the  prisoners, 
that  he  was  there  for  the  purpose  of  bringing  about 
a  reconciliation,  and  not  to  give  his  countenance  to  the 
continuance  of  the  contest ;  and  that  he  did  not  remain. 
That  is  a  question  for  you.  There  is  no  evidence  that 
either  of  them^said  or  did  any  thing ;  but  if  you  are  satis- 
fied that  they  went  down  and  returned  with  Mr.  Eliot  and 
bis  other  friends,  that  leads  to  a  strong  inference  that 
fhey  were  present  when  the  shot  was  fired.  It  may  be 
by  possibility  that  Webber  retired  after  the  first  shot,  or, 
if  you  can  suppose  that  after  that  he  turned  his  back, 
intending  to  have  nothing  more  to  do  with  the  matter, 
tnen  it  would  be  difficult  to  say  that  he  was  present  aid- 

u  u2 
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1838,  ing,  abetting,  and  assisting.  Webber  says,  *'  I  am  not 
implicated  in  it ;"  but  it  is  a  strong  circumstance  that  all 
Eliot's  party  go  down  to  the  ground  in  company*  and  that 
they  are  traced  back  to  town  together* 

Verdict — Guilty. 

Montagu  Chambers,  for  the  prosecution* 

AdolphuSf  for  the  prisoner  Webber. 

C.  Phillips,  for  the  prisoner  Young. 

[Attomies-^^^it,  G,  4*  -^^  aod  Gainet— Xeiru]. 


NOVEMBER  SESSION,  1838. 

BEFORE  THE   HON.   C.  E.  LAW*   RECORDER. 


Nov.30th.  Regina  V.  Thomas  Ellis. 

A  party  wai  X  HE  indictment  charged  the  prisoner  with  feloniously 

highway  rlh^  assaulting  Richard  Berry,  on  the  21st  of  August,  at  St* 

^niid  b^"*"  ^^^y*  Newington,  putting  him  in  fear,  and  taking  from 

violence,  under  his  persou,  and  against  his  will,  a  watch,  a  watch-guard, 

7  wiu!4  &  &c« ;  An<l  ^ith  striking,  kicking,  and  using  other  personal 

^  V^J:  ®^'  violence  at  the  time  of  the  robbery. 

a.  S.    The  jury  '' 
pronounced  the 

Ailt^'^wT  'T^®  prosecutor  stated  that  he  was  a  waggoner;  that 

find  the  pri-  about  half-past  eleven  at  night,  on  the  21st  of  August, 

aoner  guilty  of  .                   ^                                    ®     '                                             o       » 

an  assault,  bat  being  ouc  of  the  days  of  Camberwell  fair,  when  be  was 

intention^io  ^^^^  ^^^  Elephant  and  Castle,  he  got  into  his  waggon ; 

M^y"^  that  the  prisoner  called  him  out,  and  on  his  getting  out 

Held,  that  such  abuscd  him,  spit  in  his  face,  and  knocked  him  down  close 

ipecial  finding 

did  not  take 

the  case  out  of  the  operation  of  the  statute  7  Will.  4  &  1  Vict.  c.  85,  s,  11 ;  and  the  priaoncr  WM 

•eatenced  under  it  to  impriionroent  with  hard  labour  for  the  assault* 
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to  the  wheel  of  the  waggon ;  that  he  was  stunned  by  the  1838. 
iail,  and  was  lifted  into  his  waggon  by  three  men  who  were 
standing  near  the  prisoner;  and  when  he  came  to  his  senses, 
he  found  his  pocket  was  turned  inside  out,  and  his  watch 
and  guard  were  gone.  On  his  cross*^xamination,  he  said 
that  the  prisoner  had  been  for  some  years  a  carrier  to  Lin- 
field,  in  Sussex,  and  that  he  himself  drove  the  opposition 
van ;  that  the  prisoner's  brother  had  broken  his  leg,  and  the 
prisoner  was  angry  with  him  the  prosecutor,  for  taking  his 
brother's  place ;  and  that  he  heard  the  prisoner  swearing 
something  about  his  brother  before  he  struck  him.  But  he 
denied  either  that  he  was  drunk,  or  that  he  struck  the  pri- 
soner, or  that  he  at  any  time  said  that  he  never  accused  the 
prisoner  of  stealing  his  watch ;  but  was  determined,  by  some 
means  or  other,  to  keep  him  off  the  road,  as  the  rest  of  his 
family  would  be  of  no  use. 

The  prosecutor  was  confirmed  in  some  particulars  by  a 
lad  who  was  with  him  at  the  time,  and  who  swore  in  addi- 
tion, that  when  the  prosecutor  was  down,  some  people  said, 
*'  Pull  him  away  from  the  wheel ;"  and  the  prisoner  an- 
swered, that  it  would  serve  him  right  if  the  wheel  went 
over  him. 

On  the  part  of  the  defence,  two  witnesses  were  called, 
who  contradicted  the  prosecutor  and  his  witness,  in  their 
account  of  the  commencement  of  the  transaction,  attri- 
buting it  to  abuse  and  a  blow  on  the  part  of  the  prosecutor, 
but  did  not  deny  the  fact  of  the  prisoner  having  knocked 
him  down  very  near  the  wheel  of  the  waggon.  One  of 
them  stated,  in  addition,  that  he  afterwards  saw  the  pro- 
secutor, and  asked  him  if  he  accused  Ellis  of  stealing  his 
watch,  and  his  answer  was,  ^*  No,  I  do  not  accuse  him  of 
stealing  it ;  but  it  was  through  him  that  I  lost  it." 

Payne,  for  the  prisoner,  addressed  the  jury  and  con- 
tended that  there  was  no  evidence   that  the  prisoner 
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1838.  bad  atolen  the  watcb,  but  that,  most  likely,  if  the  pr(K> 
aecutor  lost  it  at  the  time  of  the  scu£9e»  some  of  the 
men  who  assisted  him  into  the  waggon  might  have  been 
thieves  returning  from  Camberwell  Fair,  and  have  taken 
advantage  of  the  opportunity  afforded  them  of  robbing  the 
prosecutor. 

The  prisoner  having  received  an  excellent  character  for 
honesty. 

The  Recorder  put  it  to  the  jury,  whether  it  might  not 
be,  as  according  to  one  of  the  witnesses,  the  prosecutor 
himself  had  stated  that  the  watch  was  not  taken  by  the 
prisoner,  though  it  was  through  him  that  it  was  lost,  and 
his  Lordship  told  them  that  if  they  thought  so,  it  would  be 
their  duty  to  acquit  the  prisoner. 

Ryland,  for  the  prosecution,  submitted  that  the  prisoner 
might  be  convicted  of  an  assault  under  the  11th  section  of 
the  Stat.  7  Will.  4  and  1  Vict.  c.  85  (a). 

Payne,  contra,  contended  that  that  section  did  not 
apply  to  a  case  like  the  present. 

The  Recorder  said  that  he  would  not  give  a  decided 
opinion  upon  the  point,  but  that  the  jury  might  find  their 
verdict  as  to  the  assault  if  they  believed  that  the  prisoner 

(a)  The  words  of  that  section  when  such  verdict  shall  be  found, 

are,   ''And  be  it  enacted,  that  the  Court  shall  hafe  power  to im* 

on  the  trial  of  any  person,  for  prison  the  person  so  found  guilty 

any  of  the  offences  hereinbefore  of  assault,  for  any  term  not  ex- 

meniiontd,  OT  for  any  felony  what'  ceeding  three  years."    By  sec.  8 

every  where  the  crime  charged  thaU  of  the  same  statute,  hard  labour 

include  an  a$$auU  against  the  person,  and  solitary  confinement  may  b^ 

il  shall  be  lawful  for  the  jury  to  directed,  where  any  person  u  con* 

acquit  of  the  felony,  and  to  find  a  victed  of  an  offence  punishable 

verdict  of  guilty  of  assault  against  under  that  act,  for  which  impri^ 

the  person  indicted,  if  the  evidence  sonmenl  may  be  awarded. 
shall  warrant  such  finding;    and 
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coiAinitted  it ;  and  then  the  prisoner's  counsel  could  takQ 
the  opinion  of  the  Judges  on  the  rota  as  to  whether  the 
section  was  applicable  or  not.  . 

The  verdict  was  delivered  in  these  words: — 
''  We  find  the  prisoner  guilty  of  an  assault, 
but  without  any  intention  to  commit  any 
felony." 


BEFORE   MR.  JUSTICE   PARK,  AND   MR.  BARON  ALDERSON. 

JfAYNE  applied,  in  pursuance  of  the  leave  given  by  the 
Recorder,  for  the  purpose  of  obtaining  the  opinion  of  their 
Lordships  upon  the  point  reserved.  The  finding  of  the 
jury  dissevers  and  disconnects  the  assault  from  the  rob* 
bery.  It  shews  that  the  assault  was  not  part  and  parcel 
of  the  crime  charged.  I  apprehend  that  the  meaning  of 
the  section  is,  that  you  may  find  a  man  guilty  of  part  of 
the  offence,  though  the  case  may  fail  as  to  the  other  part ; 
that  you  may  find  him  guilty  of  the  attempt  to  commit, 
though  not  of  the  actual  and  complete  commission.  Accord- 
ing to  the  section  relied  on,  where  the  crime  charged  shall 
include  an  assault  against  the  person,  the  jury  may  find 
the  party  not  guilty  of  the  felony,  but  guilty  of  assault, 
if  the  evidence  shall  warrant  such  finding.  These  words, 
I  submit,  must  be  taken  as  referring  to  an  assault  which  is 
committed  in  furtherance,  or  as  part,  of  the  offence  of 
which  the  prisoner  is  accused.  Now,  the  finding  of  the 
jury  shews  that  he  did  not,  in  his  mind,  at  all  contemplate 
the  commission  of  that  offence,  and  shews  that  the  assault 
was  a  mere  blow  struck,  without  any  connexion  whatever 
with  such  offence.  How  then,  can  it  be  said,  under  such 
circumstances,  that  the  evidence  warrants  a  verdict  of 
guilty  of  the  assault  which  is  included  in  the  crime 
charged  (a)  ?    If  the  prisoner,  having  been  acquitted  of 

(a)  Sappoae  a  man  were  indict-     and  it  should  clearly  appear  that 
ed  by  a  youag  woman  for  a  rape,     he  gave  her  only  a  slight  slap  on 
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the  robbery,  were  to  be  indicted  for  an  attempt  to  rob — 
could  this  conviction  be  pleaded  by  him  in  bar,  it  being  only 
of  a  common  assault,  not  in  any  way  connected  with  the 
robbery  at  all?  I  apprehend  it  could  not.  If  this  finding  be 
sustainable  in  point  of  law,  it  will  have  the  effect  of  en- 
abling the  Judges  to  award  hard  labour  for  a  common 
assault,  merely  from  the  circumstance  of  a  conviction  for 
it  taking  place  on  an  indictment  for  a  more  serious  of- 
fence ;  whereas,  if  the  indictment  had  been,  as  in  such 
case  it  ought,  for  an  assault  only,  no  such  punishment 
could  be  inflicted.  I  submit  that  the  words  **  the  crime 
charged,*'  must  be  taken  to  refer  to  the  offence  itself^  and 
not  merely  to  the  wording  of  the  indictment;  and  that 
under  the  words  "  if  the  evidence  shall  warrant  such 
finding,"  a  party  cannot  be  found  guilty  of  an  assault^ 
which  the  jury  distinctly  see,  upon  the  evidence,  was  not, 
as  far  as  the  mind  of  the  prisoner  was  concerned,  in  any 
way,  an  ingredient  in  the  offence. 


the  face,  without  having  the  re 
motest  idea  of  the  commission  of 
any  rape  or  of  any  thing  approach- 
ing to  indecency  of  conduct,  can 
it  be  the  meaning  of  the  act  of 
Parliament,  that,  merely  because 
the  young  woman  thought  pro- 
per to  charge  lum  with  a  rape, 
he  should  be  liable  to  be  con- 
victed of  an  assault,  and  sen- 
tenced to  imprisonment  with  hard 
labour  and  solitary  confinement? 
If  it  be  so,  a  person  may  be  sub- 
jected to  very  great  hardship. 
Were  he  indicted  only  for  a  com- 
mon assault,  he  would  have  the 
right  of  traverse  and  of  being  ad- 
mitted to  bail,  so  as  to  obtain  time 
to  meet  and  answer  the  charge,  and 
would  not,  in  the  event  of  a  con- 
viction, be  liable  to  hard  labour  or 
solitary  confinement.  He  would, 
also,  for  the  common,  assault* 
be  liable  to  be  tried  before  a  dif- 


ferent tribunal,  and  frequently  in 
adififerent  place,  and  in  the  country 
much  sooner,  inasmuch  as  there 
are  four  sessions  and  only  two  as- 
sizes. Besides  this,  he  is  liable 
to  be  misled,  by  the  nature  of  the 
charge  made,  and  thereby  prevent- 
ed from  producing  such  evidence 
as,  if  the  charge  were  of  common 
assault  alone,  might  insure  an  ac- 
quittal. From  these  and  other 
reasons  which  might  be  mention- 
ed, it  seems  at  least  questionable 
whether,  if  the  section,  referred 
to  does  in  its  terms  legally  include 
such  cases,  it  should  not  be  so 
varied  as  to  limit  its  application  to 
assaults  committed  in  some  way 
or  other  in  furtherance  of  or  con- 
nexion with  the  particular  offence, 
which  it  is  suggested  by  the  indict- 
ment that  the  party  contemplated 
the  commission  of. 
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Alderson,  B.,  said,  that  the  words  ''  the  crime  1838. 
charged/*  were  intended  to  signify  the  charge,  as  stated 
in  the  indictment;  and  that,  in  all  cases  of  felony,  where 
an  assault  was  stated  as  part  of  the  charge,  the  jury  were 
at  liberty  to  acquit  of  the  felony,  and  find  the  party 
guilty  of  a  common  assault.  His  Lordship  added,  that  the 
point  had  been  reserved  by  Mr.  Baron  Parke,  for  the 
opinion  of  the  fifteen  Judges,  who  had  decided  the  ques- 
tion in  the  way  he  had  mentioned,  and  did  not  express 
any  doubt  upon  the  subject. 

Park,  J.,  said,  that  there  was  a  case  before  him  on  the 
last  Norfolk  circuit,  in  which  a  man  was  charged  with  a 
rape,  and  when  the  case  had  proceeded  to  a  certain  point, 
all  on  a  sudden  the  counsel  on  each  side  agreed  that  the 
rape  was  not  satisfactorily  made  out,  and  the  man  was 
found  guilty  of  an  assault  only.  His  Lordship,  in  addi- 
tion, said,  that  in  his  opinion  the  verdict  of  the  jury  in  the 
present  case  was  within  the  meaning  of  the  section  which 
bad  been  referred  to.  Their  Lordships  both  said  that  they 
did  not  entertain  any  doubt  upon  the  matter. 

Payne  said,  that  as  the  jury  by  their  finding,  had,  as  it 
were,  isolated  the  assault  from  the  other  circumstances 
necessary  to  constitute  a  robbery,  it  had  occurred  to  him 
that  the  point  was  not  so  very  clear.  The  way  in  which 
he  wished  to  put  it  to  their  Lordships  was,  that  it  might 
be  within  the  letter  but  was  not  within  the  spirit  and  inten* 
Hon  of  the  act  of  Parliament. 

Park,  J.,  and  Alderson,  B.,  were  both  of  opinion  that 
the  fact  referred  to  did  not  make  any  difference ;  and,  upon 
their  decision  being  mentioned  to  the  Recorder,  the  pri- 
soner was  subsequently  sentenced  to  imprisonment  with 
hard  labour  for  the  term  of  four  calendar  months. 

Byland,  for  (he  prosecution. 
Payne,  for  the  prisoner. 

[Attomics— ,  and  WoodJ] 
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BEFORE  THE  HON.  C.  £•  LAW^  RECORDER,  AND  MR.  SERJEANT 

ARABIN. 


.    2)«:.  4ih.  Regina  u.  Edward  Button. 

A  person  who     X  HE  fint  couDt  of  the  indictment  stated  that  the  pri- 
uliom  dni       soner,  on  the  16th  of  November,  at  8cc.|  unlawfully  did 
o"rd«  Aat''""     assa^l^  Mary  Ann  Wells  and  Mary  Campbell,  and  then 
tnoihcr  may      and  there  unlawfully,  knowingly,  wickedly,  and  maliciously 
be  taken,  guilty,  did  administer  to  and  cause  to  be  administered  to  and 
of  an°aMauit*'^'  taken  by  the  said  Mary  Ann  Wells  and  Mary  Campbell, 
wKTtakc/u"*^'*  ^  '^'8®  quantity,  that  is  to  say,  two  scruples  of  cantharides, 
the  same  then  and  there  being  a  deleterious  and  destruc- 
tive drug,  with  intent  thereby  to  injure  the  health  of  the 
said  M.  A.  Wells  and  M.  Campbell,  and  the  said  M.  A. 
Wells  and  M.  Campbell  thereby  then  and  there  became 
sick,  sore,  diseased,  and  disordered  in  their  bodies,  inso* 
much  that  their  lives  were  despaired  of,  to  the  great 
damage  &c. 

The  second  count  was  in  the  common  form,  as  for  a 
common  assault. 

From  the  evidence  on  the  part  of  the  prosecution,  it 
appeared  that  the  prisoner,  who  was  waiter  at  the  Crown, 
in  Butcherhall  Lane,  in  the  city  of  London,  which  was 
kept  by  Mr.  Campbell,  had,  on  the  afternoon  of  the  I5th 
of  November,  sent  a  porter  who  was  in  the  habit  of  com- 
ing to  the  house,  for  two-pennyworth  of  Spanish  flies;  the 
porter  in  consequence  purchased  two  scruples  of  cantha- 
rides,  which  he  took  to  the  prisoner.  On  the  following 
morning,  after  the  prisoner  and  his  master  had  had  their 
breakfasts,  the  prisoner  was  seen  going  into  the  kitchen, 
where  there  was  some  coffee,  which  had  been  prepared 
for  the  breakfast  of  Mrs.  Campbell  and  the  two  bar 
maids,  one  of  whom  was  Mary  Ann  Wells,  and  shortly 
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after,  on  the  latter  taking  some  of  the  coffee,  she  disco-  1938. 
yered  a  very  unpleasant  taste  in  it,  and  became  ill,  and 
was  so  for  several  hours,  and  was  obliged  to  have  recourse 
to  some  violent  medicine.  Mrs.  Campbell  also  took  some 
of  the  coffee,  and  being  previously  in  a  delicate  state  of 
health,  was  very  seriously  ill,  according  to  the  statement 
of  a  surgeon  who  attended  her,  for  more  than  twenty 
hours;  and  at  the  time  of  the  trial  was  too  ill  to  appear 
and  give  her  evidence.  Mr.  Campbell,  on  looking  at  the 
coffee,  gave  it  as  his  opinion  that  it  was  Spanish  flies 
which  created  the  unpleasant  taste,  and  in  this  he  was* 
confirmed  by  a  medical  man,  who  analysed  the  contents  of 
the  coffee-pot.  On  the  prisoner  being  accused  of  putting 
the  Spanish  flies  into  the  coffee,  he  admitted  that  he  had, 
but  said  that  he  did  it  only  for  a  lark.  It  appeared  that 
the  prisoner  was  upon  very  good  terms  with  the  two  bar 
maids ;  that  his  wife,  to  whom  he  had  been  married  only 
six  weeks,  was  living  in  the  house  as  a  servant  at  the  time, 
and  that  he  had  not  had  any  quarrel  with  any  of  the 
members  of  the  family. 

Payne,  for  the  prisoner,  in  his  address  to  the  jury,  ob- 
served, that  the  facts  proved,  certainly  did  not  answer  the 
populaif  notion  of  an  assault,  nor  did  they  strictly  come 
within  the  legal  definition  of  an  assault  in  Hawkins's 
Pleas  of  the  Crown,  viz.  '*  an  attempt  or  offer  with  force 
and  violence  to  do  a  corporal  hurt  to  another,  as  by  strik- 
ing at  him  with  or  without  a  weapon,  or  presenting  a  gun 
at  him  at  such  a  distance  to  which  the  gun  will  carry,  or 
pointing  a  pitchfork  at  him,  standing  within  the  reach  of 
it,  or  by  holding  up  one's Jist  at  him,  or  by  any  other  such 
like  act  done  in  an  angry,  threatening  manner.**  He 
further  stated,  that  he  had  not  been  able  to  find  in  the 
books  any  report  of  a  case  precisely  similar  to  the  present, 
yet  he  was  not  prepared  to  say  that  it  did  not  in  law 
amount  to  a  constructive  assault,  though  he  was  quite  sure 
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there  was  no  evidence  which  would  sustain  the  charge 
that  the  act  was  done  maliciously. 

Several  witnesses  gave  the  prisoner  an  excellent  cha-« 
racter  for  humanityi  decency,  and  propriety  of  conduct. 

Mr.  Serjeant  Arabin  (after  consulting  with  The 
Recorder)  told  the  jury  that  in  their  opinion*  in  point  of 
law,  the  offence  charged  amounted  to  an  assaultj  and  that 
the  case  against  the  prisoner  was  made  out  upon  the  evi- 
dence. 

The  jury  found  the  prisoner  guilty,  but  re« 
commended  him  to  mercy. — Sentence,  one 
year's  imprisonment* 

Doane,  for  the  prosecution, 
Pat/neg  for  the  prisoner. 

lAiiOTmtB^HumphrUt,  and  — — .] 


FIRST  DECEMBER  SESSION,  1838. 

BEFORE  MR.  JUSTICE  LITTLEDAL£|   AND  MR.  BARON  PARKE. 


Dec.  \9th. 


Reoina  r.  Wilkinson. 

X  HE  prisoner  was  indicted  for  forging  an  acquittance 
and  receipt  for  14/.  10;.  8i/.|  with  intent  to  defraud  the 
East  India  Company. 


A  magittrate 
returned  at  the 
end  of  the 
depositiona 
against  a  pri* 
Boner  in  a  case 

of  felony,  **  The  priioner  being  advised  by  liis  attorney,  declines  to  tay  any  thing.*'  It  appealed 
at  the  trial,  that  the  depositions  bad  been  taken  and  signed  by  the  witnesses  on  the  14th  of  Novem- 
ber, but  that,  on  the  lOtb  of  November,  minutes  had  been  talien  of  the  evidence,  and  the  prisoner 
had  made  a  statement  which  wss  talcen  down  in  writing  by  the  magistrate's  clerk: — Held,  that 
this  sutement  might  be  proved  on  the  part  of  the  prosecution,  by  the  clerk  who  took  it  down;  aa 
whatever  a  prisoner  has  said  is  evidence,  though  the  magistrate  may  have  neglected  his  duty  ia 
not  returning  it  with  the  depositions. 


Beoina 
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In  the  course  of  the  case,  it  appeared  that  there  were  1338. 
two  inyestigations  by  the  magistrate  who  committed  the 
prisoner,  the  first  on  the  10th  and  the  second  on  the  14th 
of  November.  The  magistrate's  clerk  stated,  that  on  the  Wilkiksok. 
first  occasion  two  witnesses  were  examined,  and  a  state* 
ment  was  made  by  the  prisoner,  which  he  took  down  in 
writing ;  but  it  was  not  read  over  to  the  prisoner,  nor  was 
he  asked  to  sign  it.  The  depositions  of  the  witnesses 
were  not  taken  formally  till  the  second  occasion,  and  the 
magistrate  did  not  return  with  them  the  statement  made 
by  the  prisoner  on  the  first  occasion  ;  but,  on  the  contrary^ 
returned  the  following  memorandum: — "The  prisoner, 
being  advised  by  his  attorney,  declines  to  say  any  thing." 
The  magistrate's  clerk  further  stated,  that  it  is  the  uni- 
form practice  to  take  down  in  the  first  instance  the 
minutes  of  the  evidence,  and  that  those  minutes  are  never 
returned,  but  the  formal  depositions  taken  down  after- 
wards, and  signed  by  the  witnesses.  He  was  then  desired 
by  the  counsel  for  the  prosecution  to  produce  the  state- 
ment made  by  the  prisoner,  which  he  had  taken  down  in 
writing,  but  which  was  not  returned  in  the  depositions.  It 
was  admitted  that  the  prisoner  had  not  been  furnished 
with  a  copy  (a). 

C  Phillips,  for  the  prisoner,  objected  that,  as  the 
magistrate  returned  that  the  prisoner  had  declined  to  say 
any  thing,  it  was  not  competent  for  the  clerk,  in  contra- 
diction of  the  magistrate's  own  account,  to  give  in  evi- 
dence that  which  purported  to  be  a  statement  made  before 
the  magistrate,  and  more  especially  as  the  prisoner  had 
not  been  furnished  with  any  copy  of  it*  He  referred  M 
Rex  y.  Walters  (b). 

(a)  See  Regina  v.  Jjflett  and         (b)  Antf,  Vol.  7»  ?•  267*    In 

Johruon,  post,  p.  669,  as  to  the  that  case  the  magistrate  returned 

pri8oner*s  right  to  a  copy  of  his  %vith  the  depositions,  that  the  pri- 

owQ  statement,  when  returned  in  soner  said,  *'J  decline  to  wy  any 

the  depositions.  thing.*'  Upon  this  Lord  Abingbr, 
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1838.  LiTTLEDALE,  J.,  and  Parke,  B.,  were  both  of  opinion 

that  the  evidence  was  admissible,  although  the  magistrate 
might  have  neglected  his  duty  in  not  returning  what  the 
.WiMiHioir.    prisoner  said. 

C.  Phillips  requested  their  Lordships  to  take  a  note  of 
his  objection. 

Parke,  B.,  said,  let  the  effect  of  the  evidence  be  what 
it  may  with  the  jury,  it  is  clearly  admissible.  What  a 
prisoner  says  is  evidence  against  himself,  whether  the  offi- 
cer was  right  or  wrong  in  not  returning  the  statement,  or 
furnishing  a  copy  of  it  to  the  prisoner.  That  is  quite  a 
collateral  inquiry. 

The  statement  was  read,  and  eventually  the  prisoner 
was  found 

Not  guilty. 

Clarkson,  R.  Gumej/t  and  Doane,  for  the  prosecution. 

.    C.  Phillips,  for  the  prisoner. 

[Attomies — Latuford,  and  Flower.'] 


G.  B.,  refused  to  receive  parol  the  latter,  the  statement  sought 

evidence  of  a  confession  said  to  to  be  given  in  evidenoCj  though 

have  been  made  by  the  prisoner,  made  before  a  magistrate,  was 

when  under  examination  in  the  made  on  a  different   day  from 

presence  of  the  magistrate.    The  the  statement  which  the  magis- 

enly  difference  between  this  case  trate  had  returned, 
and  the  principal  cas.e  is,  that  in 
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Regina  v.  Wm.  Goodbody.  ^ 

Bee,  I9th. 

JL  HE  prisoner  was  indicted  for  stealing  on  the  Slst  of  a  drover  of 

August,  six  oxen,  of  the  value  of  100/.,  the  property  of  ^^Jcdb" T' 

Robert  Tabrum  Moseley,  s^'**^ '«  ^« 

-^  country  to  drive 

It  appeared,  from  the  evidence  of  the  prosecutor,  that  eight  oxen  to 
he  was  a  farmer  and  grazier,  at  Somersham,  in  Hunting-  ing^^ons' 
donshire;  that  he  had  known  the  prisoner  several  years  "^^jl^^^^^ 
as  a  drover,  and  had  employed  him  once  or  twice ;  that  on  the  road,  he 
on  Monday,  the  S7th  of  August,  he  had  eight  beasts  ^?ge  he  did  not 
at  St.  Ives  market,  which  were  not  sold  there,  and  he  Jfe"wM  to^tlk^* 
put  them  into  the  hands  of  the  prisoner,  to  drive  to  to  a  particular 

*^  ,  .  .  1       •         t       wdoraan  in  the 

London.     On  the  subject  of  the  prisoner  s  authority,  the  Smithfieid  mar- 
prosecutor  said,  *'  My  directions  to  him  were,  if  he  could  J^^i  the^for 
sell  them  on  the  road  he  might,  and  those  he  did  not  sell  J,*|^^*^\^o^ 
on  the  road,  he  was  to  take  to  Mr.  Pollett,  my  salesman,  on  the  road, 
in  Smithfieid,  for  him  to  sell  for  me  there."   On  his  cross-  taking  the 
examination,  he  said,  "  I  do  not  know  whether  he  drove  to"Sie"Mii^^jm 

other  cattle  as  well  as  mine  on  this  occasion;  he  was  at  drove theinhim- 

'  self  to  Smith- 

liberty  to  do  so  if  he  chose ;  there  is  a  regular  charge  for  field  market, 

drovers,  so  much  per  head;  so  much  for  cattle  driven,  Siere,%nd*" 

and  so  much  for  cattle  sold."    It  further  appeared,  that  '«*»^«*  *J? 

*^*^  '  money,  which 

the  prisoner  sold  two  of  the  oxen  on  his  way  up  to  Lon-  he  applied  to 
don,  and  took  the  remaining  six  to  Smithfieid  on  the  Slst  Heu,  that  he 
of  August,  where  he  had  them  tied  up,  and  sold  them,  ^"JJcted*  either 
three  of  them  at  15/.,  and  three  at  HI.  a-head.    The  of  larceny  or 

embezilement ; 

money  was  paid  into  a  bank  in  Smithfieid  for  the  prisoner, 
and  he  received  it  there.  One  of  the  witnesses  for  the 
prosecution  stated,  that  the  prisoner  was  a  salesman  as 
well  as  a  drover.  Mr.  Pollett  was  called  as  a  witness,  and 
said,  '*  I  am  a  beast  salesman,  and  sell  for  Mr.  Moseley ; 
I  heard  of  these  beasts  of  his  the  day  they  were  in  Lon«* 
don.  Mr.  Moseley  afterwards  came  to  town,  and  made 
inquiry  about  them;  I  did  not  receive  them  on  the  Slst 
of  August  or  since.  When  a  person  is  employed  to  bring 
beasts  from  Huntingdon  to  me,  he  sometimes  deposits 
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them  at  Islington,  at  the  layer's,  at  the  Goose  yard,  or 
somewhere ;  there  are  many  layers.  It  is  the  duty  of  tie 
drover  to  deliver  them  to  our  drover  on  the  Thursday 
night,  and  next  morning  to  come  and  give  us  information, 
and  see  that  we  have  them ;  it  is  no  part  of  his  duty  to 
sell  them  in  Smithfield.  The  prisoner  had  brought  beasts 
from  Mr.  Moseley  and  delivered  them  to  me  before ;  I 
should  think  twice;  I  cannot  exactly  say  where  he  deli- 
vered them  then,  but  they  were  delivered  to  my  drover ; 
I  saw  him  once  in  Smithfield,  and  he  told  me  he  had  de- 
livered them  to  my  drover ;  I  think  this  was  on  the  I3th 
of  July,  this  year ;  I  cannot  say  when  the  other  was/' 


C.  Phillips  and  Byles^  for  the  prisoner,  submitted  that 
he  must  be  acquitted,  as  there  was  no  evidence  of  any 
felonious  taking  in  the  first  instance. 

LiTTLEDALE,  J.,  was  of  Opinion  that  there  was  not  any 
felonious  taking  in  the  first  instance,  as  the  prosecutor 
had  given  the  prisoner  a  lawful  ownership  for  a  particular 
purpose. 

Gutmingi  for  the  prosecution,  contended  that,  according 
to  the  evidence,  although  the  original  ownership  of  the 
prisoner  was  a  lawful  one,  yet  that  ownership  ended  aa 
soon  as  he  reached  the  cattle  layer's,  at  Islington,  and  that 
his  driving  them  beyond  that  place  was  exceeding  his 
commission,  and  such  an  illegal  assumption  of  the  property 
as  would  support  the  charge  of  felony.  He  also  contended 
that  the  prisoner  was  guilty  in  another  view  of  the  case^ 
as  the  servant  of  the  prosecutor,  having  after  his  arrival 
in  London  only  the  custody,  and  not  the  property  of  the 
cattle,  and  having  therefore  no  right  to  dispose  of  them* 


C.  Phillips  and  Byles  contended  that  the  prisoner  was 
not  the  servant  of  the  prosecutor  at  all,  and  that  the  pro- 
secutor had  parted  with  the  right  of  possession  as  well  aa 
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the  custody  of  the  cattle,  by  giving  the  prisoner  the  right 
of  selling  them  if  he  pleased. 

LiTTLEDALE,  J.— There  is  no  proof  that  the  prisoner 
was  the  servant  of  the  prosecutor;  and  there  being  no 
felonious  taking  in  the  first  instance,  the  indictment  cannot 
be  sustained,  and  the  prisoner  must  be  acquitted, 

Parke,  B.— I  am  of  the  same  opinion.  If  the  case  bad 
rested  on  the  question  of  whether  the  prisoner  was  the 
servant  of  the  prosecutor  in  the  first  instance,  I  should 
have  reserved  it  for  the  further  consideration  of  the 
Judges;  as  I  am  of  opinion  that  a  man  cannot  be  the  ser- 
vant of  several  persons  at  the  same  time,  but  is  rather  in 
the  character  of  an  agent.  There  is  one  case  in  which  it 
was  held  that  a  man  may  be  the  servant  of  several  at  one 
time  (a),  but  I  wish  to  have  that  question  further  consi- 
dered by  the  Judges. 

Verdict,— Not  Guilty. 
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(a)  Wc  presume  his  Lordship 
J«ferred  to  the  case  of  Rex  y.  Carr, 
Russ.  &  Ry.  198,  which  decides, 
that  a  person  who  acts  as  travel- 
ler for  various  mercantile  houses, 
takes  orders  and  receives  monies 
for  them,  and  is  paid  by  a  com- 
mission, is  a  clerk  within  the  sta- 
tute  relating  to  embezzlement. 
If  the  prisoner  had  merely  been 
employed  by  the  prosecutor  to 
drive  the  oxen  to  London,  instead 
of  having  the  authority  to  dispose 
of  them  by  sale  on  the  road,  the 
question  mentioned  by  Mr.  Baron 
Parke  would  have  arisen  in  the 
case,  viz.  whether  the  fact  of  his 
being  at  liberty  in  the  regular  ex- 
ercise of  his  business,  to  drive  for 
other  graziers  as  well  as  the  pro- 
secutor, would  not  place  him  ra- 


VOL,  vni. 


X  X 


ther  in  the  character  of  an  agent 
than  a  servant.    But  as  the  de- 
livery  of  the  oxen  in   the  first 
instance,    was    accompanied   by 
a  power  of  sale,  and  was  made 
to  the  prisoner,  to  a  certain  ex- 
tent, in  the  character  of  a  sales- 
man, which  business,  it  appear- 
ed from  the   evidence  that  he 
carried  on,  the  Judges  were  both 
of  opinion  that  he  was  not  a  ser- 
vant, so  as  to  make  him  respons- 
ible in  a  criminal  point  of  view 
but  that  his  conduct  amounted 
only  to  a  breach  of  trust.    This 
decision,   though    questioned  by 
some  at  the  moment,  appears  to 
be  quite  consistent  with  the  mo- 
dern doctrine  upon  the  subject. 
It  was  said,  "  If  a  man  sends  his 
servant  with  his  horse  from  the 


1838. 
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There  was  a  second  indictment  against  the  prisoner  for 
embezzlement,  arising  out  of  the  same  transaction,  and 


conntry  to  London,  and  directs 
him  to  sell  it  if  he  can  upon  the 
road,  but,  if  he  cannot,  to  leave  it 
at  a  pardcnlar  place  in  London, 
and  the  servant,  instead  of  doing 
ttther,  sells  the  horse  in  London, 
and  absconds  with  the  money,  is 
he  not  guilty  of  larceny  ?  *'  The  an- 
swer undoubtedly  is,  **  Yes  i''  but 
the  distinction  is,  that,  in  the  case 
supposed,  the  relation  of  master 
and  servant  existed  at  the  time 
when  the  horse  was  delivered; 
whereas,  in  the  present  case,  there 
was  nothing  else  to  create  that 
relation  but  the  fact  of  the  de- 
livery, accompanied  by  a  power 
of  ssJe.  And  with  respect  to  the 
argument  used  by  the  counsel  for 
the  prosecution,  that  it  was  lar« 
ceny  in  the  prisoner  to  drive  the 
catUe  beyond  the  place  at  wluch 
he  ought  to  have  left  them,  after 
the  authority  to  sell  was  at  an  end  .* 
whatever  might  have  been  the 
case  formerly  on  the  subject,  such 
is  not  the  state  of  the  law  now. 
In  CharleuxKufs  coie,  2  East,  P.  G. 
689,  and  Leach,  409,  the  prisoner, 
a  post-boy,  applied  to  the  prose- 
cutor, a  livery  stable-keeper,  for 
a  horse  in  the  name  of  a  Mr.  Ely, 
saying  that  there  was  a  chuse 
going  to  Bamet,  and  that  Mr.  Ely 
wanted  a  horse  for  his  servant  to 
accompany  the  chuse,  and  return 
with  it.  The  horse  was  delivered 
by  the  prosecutor's  servant  to  the 
prisoner,  who  mounted  it,  saying 
that  he  was  only  going  as  far  as 
Barnet,  and  rode  off  in  that  di- 
rection. He  afterwards,  on  the 
same  day,  sold  it  in  Goodman's 


Fields.  The  Judge,  in  summing 
up  the  case,  told  the  jury,  inter 
alia,  that  if  the  prisoner  really 
went  to  Bamet,  yet,  being  obliged 
by  his  contract  to  re-deliver  the 
horse  to  the  owner  on  his  return, 
if  they  thought  that  he  did  perform 
the  journey,  and  that,  after  his  re- 
turn, mstead  of  re-detivering  the 
horse  to  the  owner,  he  converted 
it  to  his  own  use,  he  would  thereby 
be  guilty  of  felony,  for  the  end 
and  purpose  of  the  journey  was 
then  over.  But  this  doctrine  was 
overruled  in  BatMs  eoHf  Russ. 
8cRy.  G.C.R.441.  In  that  case, 
the  prisoner  borrowed  a  horse 
under  pretence  of  caning  a  cluld 
to  a  ndghbouring  surgeon.  Whe- 
ther he  carried  the  duld  there  or 
not,  did  not  appear;  but,  on  the 
foUowing  day,  he  rode  the  horse 
in  a  different  direction,  and  sold 
it.  Thejury  were  of  opinion  that 
the  prisoner  had  no  felonious  in- 
tention when  he  took  the  horsey 
but  the  learned  Judge  thought 
that  as  it  had  been  borrowed  for 
a  special  purpose,  and  that  pur- 
pose was  over  when  the  prisoner 
took  the  horse  to  the  place  where 
he  sold  it,  it  was  proper  to  submit 
the  point  to  the  conrideration  of 
the  Judges,  who,  after  consider- 
ation, were  of  opinion  that  the 
doctrine  lud  down  in  Ckarlewoo^i 
can  was  not  correct.  They  hdd» 
that  if  the  prisoner  had  not  a  fe- 
lonious intention  when  he  origin- 
ally took  the  horse,  his  subsequent 
withholding  and  dupomg  qfUdid 
not  comtitute  a  newfeUmioui  taking, 
and  make  him  guilty  of  felony. 
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supported  by  the  same  evidence ;  but  their  Lordships  were  1333^ 

of  opinion  that  it  was  not  sustainable.  ^  »    "^ 

RioniA 

Gunning,  for  the  prosecution.  Goodboot. 
C  Phillips,  and  Bjfles,  for  the  prisoner. 
[Attomies— ^l^i^weif  4-  L.,  and  Day,^ 


Regina  f?.  Aylett  and  Johnson.  _,     .- ^ 

Dee.  2M. 

XHE  prisoners  were  indicted  for  stealing  a  quantity  of  Apriaonerbnot 

silver  plate  and  other  articles  of  the  value  of  19/.  10*.,  the  SJe^J^^'eSf 7' 

property  of  T.  L.  Holland,  the  master  of  the  prisoner  w.4,c.ii4, 

s.  vf  to  ft  copy 

Aylett,  in  his  dwelling-house.  ofhisowntute- 

ment  returned 
by  the  magif- 

It  appeared  that  a  long  statement  had  been  made  by  ^«'  u  made 

rr  o  J    i^ijj^  Yam,  but 

each  of  the  prisoners  before  the  magistrates,  which  had  only  to  ft  copy 
been  returned  by  him  with  the  depositions  of  the  wit-  ttomV^^t- 
nesses. 


nenei  against 
him. 


Doane,  for  the  prisoner  Johnson,  stated  that  application 
had  been  made  to  Mr.  Clark,  the  clerk  of  arraigns^  for  a 
copy  of  the  statements,  as  well  as  the  depositions,  but  be 
had  declined  giving  the  copy  of  the  statements,  not  con- 
sidering that  he  would  be  justified  in  so  doing  under  the 
terms  of  the  statute  (a),  which  are,  that  all  persons  who 

With  respect  to  larceny  by  bailees,  carries  the  whole  pack  to  the  pku;e 

Lord  HaU  says,  (1  P.  C.  504  and  appointed,  and  then  carries  it  away 

605),  **  If  a  man  delivers  goods  to  animo  furandi,  it  is  a  felonious 

a  carrier  to  carry  to  Dover,  and  taking :  but  that  must  be  intended 

he  carries  them  away,  it  is  no  fe-  where  he  carries  them  to  the  place, 

lony ;  but  if  the  carrier  have  a  and  delivert  or  lays  them  down,  for 

bale  or  trunk  with  goods  in  it  de-  then  his  possession  by  the  first 

livered  to  him,  and  he  breaks  the  delivery  is  determined,  and  the 

bale  or  trunk,  and  carries  away  the  takiwf  cfterwards  is  a  new  taking.*^ 
goods  animo  furandi ;  or  if  he         (a)  6  &  7  Will  4,  c.  114,  s.  3. 

xx9 
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shall  be  held  to  bail,  &c.,  shall  be  entitled  to  copies  otihe 
examinations  of  the  witnesses  respectively,  upon  whose 
depositions  they  have  been  so  held  to  bail  or  committed. 

LiTTLEDALEi  J. — A  qucstion  of  this  kind  has  arisen 
before ;  and  it  seems  clear  from  the  act  of  Parliament,  that 
a  prisoner  is  not  entitled  to  a  copy  of  his  own  statement. 

Parke,  B.,  was  of  the  same  opinion. 

C.  Phillips^  for  the  prosecution. — ^Whether  the  prisoner 
has  the  right  or  not^  it  is  quite  clear  the  legislature  in- 
tended he  should  have  it. 

Parke,  B. — It  is  quite  clear  from  the  act  of  Parliament, 
that  the  prisoner  is  not  entitled  to  have  it.  Whether  the 
legislature  intended  it  or  not,  we  cannot  tell ;  we  can  only 
go  from  the  words  of  the  act.  It  is  clear  the  statement  of 
the  prisoner  is  very  different  from  the  examinations  of 
witnesses  (a). 

Verdict,— Both  Guilty. 

C.  PhiUipSf  {or  the  prosecution. 

Doane^  for  the  prisoner  Johnson. 

C  C.  JoneSf  for  the  prisoner  Aylett. 

[Attornies — Lake^  and  WoiUner.'\ 

(a)  This  decision,  thongh  per-  convict.    In  the  celebrated  trial 

fcctly  in  accordance  with  the  strict  of  Greenacrc  for  marder,  the  case 

letter  of  the   act,  may  be  pro-  for  the  prosecution  was  mainly 

dactive  of  great  hardship  to  pri-  supported  by  contradictions  of  the 

soners  in  some  cases,  by  leaving  prisoner's  account  given  before 

their  counsel   uninformed  of  a  the  magistrate,  as  appears  from 

very  material  part  of  that  which,  the   statement   in   the    opening 

though  not  certainly  the  examin-  speech  of  Jdolphus,  ante,  p.  36. 

ation  of  the  witnesses,  is  yet  evi-  And  it  frequently  happens,  in  the 

deuce   on    which  the  jury  may  most  serious  cases,  that  a  great 
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1838. 

BEFORE  THE   HON.   C.  E.   LAW,   RECORDER.  '      ^' 


Regina  r,  James  Norton.  ^    2iw* 

JL  HE  first  count  of  the  indictment  stated,  in  substance,  Where  it  was 

that  the  prisoner  threatened  to  accuse  G.  C,  the  pro-  prij][>nerI*toob- 

secutor,  **  of  havinc:  attempted  and  endeavoured  to  commit  t*in  money,  said 

or  ^  to  a  proiecutor, 

with  him  the  abominable  crime  of  b y,"  with  intent  to  "if  you  do  not 

extort  from  him  divers  of  his  monies;  and  that,  by  in-  ^^.y  you  took 

timidating  him  by  the  threat,  he  feloniously  extorted  and  J^^^'i^" 

gained  from  him  a  sovereign,  a  crown,  two  half  crowns,  «omc  time  ago/' 

f  ..,,.  ,  .  .  itwasWc/not 

four  shillings,  and  two  sixpences.  luffident  to 

The  second  count  stated,  that  the  prisoner  on  &c.,.  at  !^ieh^cha^ed' 
&c.,  made  an  assault  upon  the  said  G.  C,  and  him  "  in  ^*^^^«  threat- 

'  ^  '  ened  to  accnie 

corporal  fear  and  danger  of  his  life  then  and  there  feloni-  the  prosecutor  of 
ously  did  put,  and  one  piece  of  the  current  gold  coin,"  ed  and  eodea-  * 
&c.  &c.  &c.  "  from  the  person,  and  against  the  will  of  the  2^\i}^^m' 
said  G.  C,  then  and  there  violently  and  feloniously  did  ***J^ohomnahie 

rob,  steal,*'  &C.  SemhU,  that 

The  third  count  stated,  that  the  prisoner  with  menaces  oftheam.*"^"^ 

7  WilL  4  & 
]  Vict  c.  87,  a.  4,  where  money  is  obtained  by  any  of  the  threats  to  accuse,  specified  in  that  sec- 
tion, the  indictment  must  be  on   the  statute,  and  not  for  robbery;  but  where  the  money  is  ob- 
tained by  threats  to  accuse,  other  than  those  specified  in  the  statute,  the  indictment  may  be  for 
robbery,  if  the  party  was  put  in  fear,  and  parted  with  his  property  io  consequence. 

Whether  an  indictment  for  demanding  money  with  menaces,  with  intent  to  steal  it,  is  sustained 
by  proof  of  the  actual  obtaining  of  the  money,  Qtutre* 

part  of  the  evidence  against  the  have  induced  the  magistrate  to 

prisoner  consists  of  what  he  has  commit  or  hold  the  party  to  bail, 

sud  when  under  examination.   It  At  all  events,  according  to  the 

therefore  seems  to  be  most  reason-  principle  laid  down  by  Mr.  Jas- 

able,  that  the  prisoner's  counsel  tice  Littledalb  and  Mr.  Justice 

should  be  furnished  with  a  copy  Coleridge,  ante,  page  d2»  the 

of  such  statement.    It  may,  per-  Judges  being  in  possession  of  the 

haps,  be  a  question  whether,  as  the  depositions  may  direct  their  offi« 

statute  is   a  remedial  one,    the  cer,  if  they  think  it  will  conduce 

words  "examinations  of  witnesses*'  to  the  ends  of  justice,  to  furnish  a 

might  not  be  extended  in  con-  copy  of  the  statement  on  applica- 

struction  so  as  to  include  the  pri-  tion  by  the  prisoner  or  his  coun- 

soner's  statement,  particularly  as  sel. 
that  statement  may  in  many  cases 


Reoina 

V. 
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1888.        feloniously  did  demand  of  and  from  the  said  G.  C,  the 
monies  of  the  said  G.  C,  with  intent  the  said  monies  felo- 
niously to  stealf  &c.  (a). 
NoRTOK.  From  the  evidence  of  the  prosecutor,  it  appeared  that 

he  was  a  clergyman  of  the  church  of  England,  and  had 
employed  the  prisoner  for  some  years  occasionally  as  a 
tailor;  the  account  of  the  particular  transactionj  which 
was  the  subject  of  the  indictment,  was  given  by  the  pro- 
secutor in  the  following  terms : — About  three  weeks  before 
her  Majesty's  coronation,  I  was  coming  out  of  my  church, 
and  under  the  portico,  the  prisoner  came  up  to  me  and 
asked  me  if  I  could  not  give  him  a  job,  and  if  I  could  not, 
to  lend  him,  or  let  him  have  money ;  I  had  lent  once  be* 
forCf  perhaps  five  or  six  shillings ;  I  refused  on  this  occa- 
sion, and  he  said,  '  I  have  someting  very  important  to 
communicate  to  you,  and  wish  you  to  meet  me  at  some 
placei  as  it  is  something  which  affects  your  character ; '  that 
was  the  first  time  he  ever  made  any  communication  of  that 
sort  to  me.  I  said,  *  There  is  nothing  between  us  which 
calls  for  such  a  meeting,  and  I  shall  not  come ; '  he  then 
said, '  You  had  better  come,  if  you  do  not  you  will  rue  the 
day  as  long  as  you  live,'  or  words  to  that  effect.  In  con- 
sequence of  this,  I  met  him  either  that,  or  the  following 

(a)  The  first  and  tlurd  counts  person  any  property,  sluJl  be  goUty 

were  framed  upon  two  different  of  felony,  and  liable  to  tramporta- 

sectioas  of  the  statute  1  Will.  4  &  turn  for  lift,  or  for  any  term  not 

1  Vict.  e.  87*  The  first  count  was  less  than  fifteen  years,  or  to  be 

framed  upon  the  fourth  section,  imprisoned  for  any  term  not  ex- 

which  enacts,  that  whosoever  shall  ceeding  three  yean.    The  third 

AcctiM  or  threaten  to  aeeuu  any  count  was  framed  on  the  seventh 

^&wjioi  the  •hotmnable  crime  Sic^  section  of  the  same  act,  whidi 

or  of  any  auaylt  with  intent  to  enacts,  <<  that  whosoever  shall,  by 

commit  the  said  abominable  crime,  menaces  or  force,  demand  any 

or  of  any  attempt  or  endeavour  to  property  of  any  person,  with  in- 

commit thesaidabominable crime,  tent  to  steal  the  same,  shall  be 

&c.  &C.  &c«,  with  intent  to  extort  guilty  of  felony,  and  liable  to  be 

or  gvn,  and  shall,  by  indmidating  imprisoned  for  any  term  not  ex* 

such  person  by  such  accusation  or  ceeding  three  years." 
threat,  extort  or  gun  from  any 
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ereningi  (I  forget  which),  near  the  Eagle  Tavenii  City  igss. 
Road ;  when  I  saw  hinii  he  said, '  Walk  this  way;'  I  fol- 
lowed him,  and  after  we  got  into  rather  a  lonely  place,  he 
•aid,  *  Can  you  not  lend  me  some  money  or  give  me  some 
money? '  I  said, '  You  have  no  claim  on  me,  I  cannot  do  so; 
you  can  have  no  money  from  me;'  he  then  said,  'I  am 
now  going  to  say  something  of  very  great  importance  to 
you,  and  it  is  no  use  your  calling  out  for  help,  or  giving 
me  into  the  hands  of  the  police,  for  if  you  do,  remember 
I  am  armedf  and  if  you  do,  by  God!  I  will  have  my  re- 
venge ;  and  if  you  do  not  assist  me,  I  will  say,  you  tooi 
indecent  liberties  with  me  some  time  ago.*  He  was  ex- 
ceedingly excited  while  saying  this,  he  threw  his  arms 
about,  and  used  violent  gesticulation;  I  thought  he  was 
going  to  attack  me,  it  was  a  lonely  spot;  I  was  so  com- 
fletely  paralysed  and  overcome,  I  scarcely  knew  what  I 
was  about,  I  was  induced  in  consequence  of  that  threat,  to 
give  him  some  money  on  the  spot;  I  am  not  quite  certain 
how  much  I  gave  him ;  it  was,  perhaps,  from  ten  to  fifteen 
shillings."  In  a  subsequent  part  of  his  evidence,  the  pro» 
secutor  said,  that  he  gave  the  prisoner  the  money  both 
from  fear  of  personal  violence,  and  from  the  attack  on  his 
character. 

Payne,  for  the  prisoner,  in  the  course  of  his  address  to 
the  jury,  contended  that  the  evidence  did  not  at  all  warrant 
a  conviction  on  the  first  count,  as  the  words  used  were 
**  I  will  say,  you  took  indecent  liberties  with  me  some 
time  ago;*'  and  the  jury  could  not  say  that  those  words 
must  of  necessity  import  an  intention  to  accuse  of  an 
attempt  to  commit  the  whole  capital  offence,  as  they 
might  merely  refer  to  an  indecent  assault  with  an  object 
far  short  of  the  commission  of  that  dreadful  crime.  With 
respect  to  the  second  count,  he  argued  that  the  charge  of 
robbery  was  not  maintainable  in  such  a  case,  as  since  the 
passing  of  the  last  statute,  relating  to  the  obtaining  of 
money  by  threats,  to  accuse  the  charge  of  robbery,  was 
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only  sustainable  by  shewing  that  the  money  was  obtained 
by  actual  force^  or  the  fear  of  personal  violence.  With 
respect  to  the  third  county  for  demanding  money  with' 
menaces^  with  intent  to  steal  it,  he  submitted  that  it  was 
not  supported  by  the  evidencci  inasmuch  as  the  proof  was* 
of  another  offence,  namely,  the  actual  obtaining  of  the 
money  by  means  of  the  threats.  He  referred  to  Jackson's 
case  (a),  and  also  the  statute  7  &  8  Geo.  4,  c.  29. 

The  Recorder,  in  summing  up,  (inter  alia),  said, — 
There  is  this  distinction  between  the  present  statute  and 
the  7  &.S  Geo.  4,  c.  29,  that  in  the  latter,  the  words  are 
''  if  any  person  shall  accuse,  or  threaten  to  accuse,"  &c., 
*'  every  such  offender  shall  be  deemed  guilty  of  robbery ; " 
whereas,  in  the  former,  the  words  are  "  shaU  be  guilty  of 
felony.^*  There  are  also,  in  the  present  statute,  separate 
provisions  for  the  punishment  of  robbery,  and  also  a  pro- 
vision  for  demanding  property  with  menaces.  The  dif- 
ference is,  that  in  the  present  statute,  the  offence  is  not 
asserted  to  be  robbery,  but  only  felony ;  and  it  may  be 
that  the  legislature  intended  to  say,  ''  We  will  allow  the 
law  to  remain  as  it  is  on  the  cases  decided,  as  to  the  crime 
of  robbery ;  but  we  will  not  allow  of  a  constructive  rob- 
bery further  than  that,  but  will  provide  for  it  by  the  pro* 
visions  of  this  act  of  Parliament.  The  statute  is  not  very 
clear  (6) ;  I  shall,  therefore,  take  your  opinion  as  to  the 


(a)  1  East,  P.  C.  Addenda  xxi.,  the  case  to  Mr.  Baron  Parke, 
cited  with  other  cases  on  the  sub-  one  of  the  Judges  on  the  rota,  and 
ject  in  Roscoe's  Grim.  Dig.  p.  751 ;  the  result  was,  that  they  were  both 
where  also  it  is  said  **  there  ap-  of  opinion  that  in  those  cases 
pears  to  have  been  so  much  doubt  where  the  money  was  obtained  by 
entertained  with  regard  to  the  law,  any  of  the  threats  specified  in  the 
as  it  is  to  be  gathered  from  the  statute,  the  indictment  must  be 
preceding  cases,  that  a  statutory  upon  the  statute,  and  not  for  rob- 
provision  has  been  made  on  the  bery;  but  where  the  money  was 
subject."  obtained   by  threats    to   accuse, 

(b)  We  understand  that  the  other  than  those  which  are  speci- 
Recorder  afterwards  mentioned  ficd  in  the  statute,  the  indictment 
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matters  of  fact  upon  each  of  the  separate  charges.  With  isss. 
respect  to  the  first  county  I  am  of  opinion  that  the  threat 
must  be  to  accuse  of  an  attempt  to  commit  the  complete 
capital  offence;  and  you  will  say,  upon  the  evidence, 
whether  such  a  threat  has  or  has  not  been  proved.  As  to 
the  second  counti  which  charges  the  crime  of  robberyi  the 
question  is,  whether  the  prosecutor  parted  with  his  money 
under  bodily  fear,  such  as  would  operate  on  a  man  of  firm 
mind ;  and  if  you  shall  be  of  opinion,  on  the  evidence, 
that  the  money  was  parted  with  from  the  influence  con- 
jointly of  the  violence  offered,  and  the  vague  threat  of  an 
undefined  charge,  the  crime  of  robbery  will,  in  my  opinion, 
have  been  made  out.  In  order  to  constitute  robbery  in  the 
absence  of  actual  force,  it  is  necessary  that  the  party 
should  be  put  in  bodily  fear;  but  I  shall  not  think  it  the 
less  bodily  fear  because  it  was  produced  by  two  adequate 
causes,  each  of  them  sufiicient  in  itself  to  produce  the 
effect  If  there  was  violence  enough  to  produce  bodily 
fear,  it  will  be  a  robbery ;  and  I  do  not  think  it  the  less  a 
robbery  because,  in  addition  to  the  violence,  there  was 
a  threat  to  accuse*  Then,  with  respect  to  the'  third 
count,  for  the  purposes  of  to-day  I  shall  hold  that,  if 
menaces  were  used  to  obtain  money,  that  count  is  sus- 
tained, although  the  money  was  actually  obtained.' 

Verdict — Not  guilty  on  the  first  count,  and 
guilty  on  the  second  and  third.    Judgment 


might  be  for  robbery,  if  the  party  and,  2ndly,  that  the  threat  to  ac- 
was  put  in  fear,  and  parted  with  cuae  was  not  one  of  those  men- 
his  property  in  consequence.  The  tioned  in  the  act  of  Parliament, 
finding  upon  the  second  count,  and  therefore  it  might  properly 
under  the  circumstances  of  the  be  taken  into  consideration  as  co- 
case,  was  held  good:  indeed,  it  operating  with  the  violence  in 
seems  clearly  sustainable  upon  two  producing  the  bodily  fear,  which, 
grounds;  1st,  that  there  was  vio-  in  the  absence  of  actual  force,  is 
lence  enough,  without  any  threat  necessary  to  constitute  a  robbery, 
at  all,  to  put  the  party  in  fear; 


676 


1888. 


GASBS  AT  THB 

of  transportation  for  fifteen  years  was  sub- 
sequently given  upon  the  second  count 

Clarkson  and  Bodkin,  for  the  prosecution. 

Payne,  for  the  prisoner. 

[Attdrnies— HumpAnet,  and  Beetholme.^ 


BEFORE  MR.  BARON  PARKE. 


Dee.  2ltt. 

Ifapritoner'f 
counsel  elicit, 
by  hiscross- 
ezamlaation  of  ^ 
the  witnesies 
for  the  pro* 
lecutioD,  a 
•tatemeni  that 
the  prisoner 
has  borne  a 
good  character, 
evidence  may 
be  given  of  a 
previous  con- 
viction (by 
virtue  of  Ae 
Stat.  6  &  7 
Will  4,  c.  Ill), 
Just  the  same 
as  if  witnesses 
to  character  had 
been  called  on 
hisbehaU: 


Reqina  V,  Gadbury. 

X  HE  prisoner  was  indicted  for  breaking  and  entering 
the  dwelling-'house  of  James  Chamberlain,  at  the  liberty 
of  Norton  FolgatCi  and  stealing  a  veil,  a  handker- 
ehief/&c. 

Mrs.  Chamberlain  stated,  that  she  saw  the  window  of  her 
room  down,  but  not  fastened,  at  ten  o'clock  in  the  morn- 
ing, and  the  property  was  not  missed  till  between  five  and 
six  in  the  evening ;  and  that  a  person  had  been  in  the 
room  several  times  in  the  course  of  the  day.  A  woman  in 
whose  house  the  prisoner  lodged  at  the  time  of  the  rob- 
bery, stated  that  he  had  lodged  there  for  a  fortnight  pre- 
vious. She  was  asked,  on  cross-examination,  whether  she 
had  not  herself  taken  the  house  only  a  fortnight  before,  and 
whether  the  prisoner  was  not  living  there  at  the  time,  and 
was  not  recommended  to  her  as  a  lodger  by  the  previous 
landlord,  of  whom  she  took  it  ?  She  replied  in  the  affirma- 
tive. [She  had  stated  this  in  her  deposition  before  the 
magistrate,  but  had  not  been  examined  to  it  on  the  part  of 
the  prosecution]. 

Payne,  for  the  prisoner,  was  observing  to  the  jury,  in 
his  address  for  the  prisoner,  that  the  charge  of  breaking 
the  dwelling-house  was  not  sustained  by  the  evidence. 
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when  ParkEi  B.,  intimated,  that  in  his  opinion  the  evidence  xs38. 
was  too  uncertain  to  sustain  that  part  of  the  charge,  and 
in  his  summing  up,  his  Lordship  told  the  jury,  that  if  the 
window  was  down  (although  it  was  not  fastened,  but  kept 
down  only  by  its  own  weight),  and  the  prisoner  lifted  it 
up,  it  would  be  in  law  a  breaking  of  the  dwelling-house ; 
but  as  it  was  not  seen  by  the  witness  later  than  the  hour 
of  ten  in  the  morning,  and  might  have  been  opened  for  the 
purpose  of  letting  in  air,  or  for  some  other  reason,  by  the 
person  of  whom  she  spoke,  as  having  had  access  to  the 
room  in  the  course  of  the  day;  it  was,  in  his  opinion,  too 
uncertain  for  them  to  act  upon. 

The  prisoner  was  found  guilty  of  larceny  only.  He 
was  then  charged  with  having  been  previously  convicted 
of  felony.  Having  been  found  guilty  on  this  part  of  the 
indictment, 

Parke,  B.,  (after  referring  to  the  stat.  6  &  7  W.  4,  c.  1 11, 
intituled  "An  Act  to  prevent  the  Fact  of  a  previous  Convic- 
tion being  given  in  Evidence  to  the  Jury  on  the  Case  before 
them,  except  when  Evidence  to  Character  is  given  '*),  ob- 
served, that  there  had  been  one  question  put  in  cross- 
examination  by  the  prisoner's  counsel,  as  to  which  he  had 
some  doubt,  whether  or  not  the  object  in  putting  it  was  to 
shew  that  the  prisoner  had  borne  a  good  character ;  and 
in  his  opinion,  if  a  prisoner's  counsel  cross-examined  the 
witnesses  for  the  prosecution  in  order  to  shew  that  the 
prisoner  had  borne  a  good  character,  it  would  be  the  duty 
of  the  Court  to  direct  that  the  evidence  of  the  previous 
conviction  should  be  given  in  the  first  instance.  But,  as 
he  was  in  doubt  whether  the  object  of  the  prisoner's  coun- 
sel in  the  present  case  was  such,  he  had  not  thought  it 
right  to  do  so. 

Payne f  stated  that  the  object  he  had  in  view  was  only  to 
shew  that  the  prisoner  had  been  living  in  the  same  house 
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longer  than  the  witness  had  stated,  and  not  to  shew  that 
he  had  borne  a  good  character.  He  admitted  that  under 
the  words  of  the  statute,  which  were  *^  shall  give  evidence 
of  his  or  her  good  character,"  the  rule  should  be  the  same 
whether  suoh  evidence  was  obtained  by  cross-examination 
or  otherwise. 

Parkb,  B. — Yes ;  the  words  are,  "  sliall  give  evidence,** 
and  not  sImU  call  witnesses  (a) ;  and  I  am  of  opinion,  that 
the  rule  should  be  so  laid  down,  and  it  is  important  that  in 
future  it  should  be  understood  to  be  so,  and  should  be 
generally  known. 

Payne,  for  the  prisoner. 


PROMOTION. 

In  the  vacation  after  Michaelmas  Term,  1838,  the 
Right  Honourable  Thomas  Erskine,  Chief  Judge  of  the 
Court  of  Bankruptcy^  was  appointed  one  of  the  Judges  of 
the  Court  of  Common  Pleas ;  vice  Sir  James  Allan  Park, 
Knt,  deceased. 

(a)  The  precise  words  of  the  be  lawful  for  the  prosecutor,  in 

proviso  are,  **  that  if,  upon  the  answer  thereto,  to  give  evidence 

trial  of  any  person  for  any  such  of  the  indictment  and  conviction 

subsequent   felony  as  aforesud*  of  such  person  for  the  previous 

such  person  shall  give  evidence  of  felony,  before  such  verdict  of  guilty 

his  or  her  good  character,  it  shall  shall  have  been  returned/' 
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Adjourned   sitiings   at    Westminster  after   Michaelmas 
Term,  1838. 

BBFOIIE    MR.  JUSTICE   PATTESON. 


Dane  r.  Viscountess  Kirkwall. 


1838. 


m  Bee.  3rd, 

Assumpsit  for  use  and  occupation  "  of  a  certain  To  constitute  a 
dwelling-house,    excepting  the    front    parlour    and   the  act?o"n  forVse 
back   parlour  thereof,  and  premises  with   the  appurte-  and  occupation 
nances." 


2nd  Count. — Upon  an  account  stated. 

Pleas. — 1st,  To  the  whole  declaration  non  assumpsit. 


taken  by  the 
defendant  un- 
der a  written 
agreement,  at  a 
stipulated  sum 

2nd  to  the  1st  count  (a), — That  long  before,  and  at  the  per  annum,  it 

is  not  enough 
to  shew  that 
the  defendant  was  a  lunatic,  and  that  the  house  was  unnecessary  for  her;  but  it  must  be  also 
shewn  that  the  plaintiff  knew  this,  and  took  advantage  of  the  defendant's  situation;  and  if  that 
be  shewn,  the  jury  should  find  for  the  defendant;  and  they  cannot,  on  these  facts,  find  a  verdict 
for  the  plaintiff  for  any  smaller  sum  than  that  specified  in  the  agreement. 

In  a  plea  stating  the  above  defence,  it  was  alleged  that  the  house  was  unnecessary,  as  the 
defendant  occupied  another  house  in  A.  Street.  It  was  proved  that  the  defendant  did  nut  occupy 
the  house  in  A.  Street,  but  resided  in  it  with  her  mother.  The  Judge  at  the  trial  allowed  the 
defendant  to  amend,  by  stating  that  she  resided  in  the  house  in  A.  Street,  instead  of  stating  her 
occupation  of  it ;  the  defendant  paying  the  costs  of  the  witnesses  who  were  called  by  the  plaintiff 
to  disprove  the  defendant's  occupation. 


(a)  As  the  form  of  this  plea  and 
the  replication  may  be  useful  in 
practice,  we  have  subjoined  them. 

"  Plea. — And  for  a  further  plea 
as  to  the  first  count  of  the  sud  de- 
claration, the  defendant  saith,  that 
long  before  and  at  the  time  of  the 
making  of  the  said  alleged  pro- 
mise by  the  said  defendant,  as  in 
the  said  first  count  of  the  said 
declaration  mentioned,  the  said 
defendant  had  used,  occupied,  and 
enjoyed  a  certain  dwelling-house 
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and  premises  situate  in  Albany 
Street,  Regent's  Park,  in  the 
county  aforesaid ;  and  at  the  time 
of  the  making  of  the  said  last 
mentioned  alleged  promise,  was 
occupying  and  enjoying,  and  had 
agreed  to  occupy,  the  same  for 
a  certain  term  then  unexpired,  to 
wit,  for  the  term  of  five  years; 
the  said  last  mentioned  dwelling- 
house  and  premises  being  suf- 
ficient and  proper  for  the  resi- 
dence of  the  said  defendant :  and 
N.  P. 
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1838.  time  of  making  the  alleged  promises^  the  defendant  ["  had 
used,  occupied,  and  enjoyed/']  a  certain  dwelling-house 
and  premisesi  situate  in  Albany  Street,  Regent's  Park, 
and  was  **  f  occupying  and  enjoying,  and  had  agreed  to 
occupy  the  same  for  a  certain  term,  then  unexpired,  to 
wit,  the  term  of  five  }ears,f  "  the  last  mentioned  dwellings 
bouse  and  premises  being  sufficient  and  proper  for  the 
defendant.  The  plea  went  on  lo  aver,  that  the  defendant 
had  no  occasion  for  the  use  or  occupation  of  the  premises 
mentioned  in  the  declaration^  and  was  of  unsound  mind, 
and  that  the  plaintiff  well  knowing  the  premises,  and  in- 
tending to  take  advantage  of  the  state  of  mind  of  the  de- 
fendant, prevailed  upon  her  to  make  the  promises  in  the 
declaration  mentioned.  And  the  plea  further  averred, 
that  the  defendant  never  bad  any  beneficial  use,  oecupn* 
tion,  or  enjoyment  of  the  premises  in  the  declaralimt 
mentioned,  concluding  with  a  verification. 
Replication  to  the  j^nd  plea.— That  the  defendant  of  her 

the  said  defendant  avers,  that  at      said  premises  in  the  said  first 
the  time  of  the  making  Uie  sud     count  of  the  said  declaration  i 


alleged  promises  in  the  said  de-  tioned,  and  tins  the  defsadaai  is 

claration  mentioned,  she,  the  said  ready  to  Terify,  &c. 
defendant,  had  no  necessity  or  *<  W.  WHATBLSt.** 

occasion  for  the  use  or  occupation 

of  the  said  premises  in  the  said         "  ReplkatUm.^^And  the  pltio^ 

first  count  of  the  declaratioB  men-  tiff,  as  to  tlie  plea  of  the  defend^ 

tioned,  and  was  of  unsound  mind  ant  by  her  firstly  above  pleaded, 

and  incapable  of  managing  her  and  whereof  she  hath  put  herself 

own  affairs ;  and  that  the  plaln(iif»  upon  the  country,  doth  the  Ake; 

well  knowing  the  premises,  and  and  the  pltyntiff,  as  to  the  plea  of 

intending  to  take  advantage  of  the  defendant  by  her  lastly  above 

the  state  of  mind  of  the  defend-  pleaded,  saith,  that  the  defendant, 

ant,  fraudulently  and  deceitfully  of  her  own  wrong,  and  without 

induced  and  prevailed  npon  the  the  cause  or  matter  of  excuse  by 

defendant,  whilst  she  was  of  un-  her  in  her  said  last  plea  alleged, 

sound  mind  as  aforesaid,  to  make  broke  her  said  promise  in  manner 

the  said  promises  in  the  said  de-  and  form  as  the  plaintiff  hath 

claration    mentioned.    And   the  above  thereof  complained  against 

defendant  further  sailh,  that  she  her ;  and  this  the  plaintiff  prays 

never  had  any  beneficial  use  and  may  be  inquired  of  by  the  country, 

occupation  or  enjoyment  of  tlic  &c." 
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own  wrong,  and  without  the  cause  or  matter  of  excuse  in        i838. 
her  last  plea  alleged,  broke  her  promive,  concluding  to  the 
country. 

It  was  opened  by  Plaii,  for  the  plaintiff,  that  this 
action  was  brought  for  two  and  a  half  years  rent  of  a 
house  at  Barrow  Hill  Plaoe»  from  March,  183d,  to  August, 
I8S7.  The  house  had  been  originally  taken  by  the  de- 
fendant in  1633,  under  a  written  agreement;  it  had  never 
been  occupied  by  the  defendant  herself,  but  the  family  of 
Mr.  Stockdale  had  occupied  it  during  a  part  of  the  time 
by  the  defendant's  permission.  After  the  first  half-year's 
rent  became  due,  the  plaintiff  applied  for  it,  and  the  de- 
fendant gave  a  bill,  which  was  ultimately  paid  ;  and  after 
that,  proceedings  were  taken  by  Lord  Orkney,  upon 
which  the  defendant  was  found  to  be  a  lunatic.  This, 
however,' was  (as  he  submitted)  no  ground  of  defence,  as 
appeared  by  the  case  of  Baxter  v.  Lord  Portsmouth  (a), 
and  the  defendant's  special  plea  would  be  disproved  in 
point  of  fact,  as  it  would  be  proved  that  Lady  De 
Blaquiere,  and  not  the  defendant,  was  the  tenant  of  the 
house  in  Albany  Street. 

The  agreement  was  put  in,  which  was  to  the  (tdlowing 
effect  :— 

**  Articles  of  agreement  entered  into  this  8th  day  of 
March,  1833,  between  Thomas  Dane,  of  Banrow-Hill 
Place,  Regent's  Park,  in  the  County  of  Middlesex,  of  the 
one  part,  and  the  Right  Honourable  Viscountess  Kiri^- 
wall  of  the  other  part  as  follows : — ^that  is  to  say — 

*'  The  said  Thomas  Dane  agrees  to  let,  and  the  said 
Viscountess  Kirkwall  agrees  to  take,  the  whole  of  the 
house,  being  No.  1,  Barrow-Hill  Place,  aforesaid,  (except- 
ing the  front  parlour  and  the  back  parlour),  at  and  for  the 

(a)  Ante,  Vol.  2,  p.  1/8.  See  the  case  of  Sentunce  ?.  Pooie,  ante, 
Vol.  3,  p.  1. 

y  Y  2 


Danb 
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1838.  yearly  rent,  or  sum,  of  84/.,  to  be  paid  by  even  and  equal 
half-yearly  payments,  and  the  first  half-yearly  payment 
thereof  to  become  due  and  be  paid  on  the  8l8t  day  of 
KiEKWALL.  August,  now  next  ensuing.  And  the  said  Thomas  Dane 
further  agrees  to  pay  all  rates  and  taxes  of  whatever  kind 
soever  on  account  of  the  said  house.  And  it  is  further 
agreed,  by  and  between  the  said  parties  hereto,  that  the 
said  Viscountess  shall  have  the  whole  use  of  the  front 
garden,  and  the  back  garden,  belonging  to  the  said  house. 
And  the  said  Thomas  Dane  further  agrees,  that  for  and 
in  consideration  of  the  said  rent  to  be  so  paid  to  him>  as 
aforesaid,  he  will  forthwith  commence,  and  with  all  due 
speed  complete,  the  following  alterations  and  improvements 
to  the  said  house,  that  is  to  say — "  (here  followed  an  enu- 
meration of  different  things  which  the  plaintiff  was  to  have 
done  at'the  house,  which  consisted  chiefly  of  putting  up 
window-shutters,  whitewashing  ceilings,  fixing  bells  in  all 
the  rooms,  and  putting  the  water-closet  in  complete  order.) 
This  agreement  was  signed  by  the  plaintiff  and  de» 
fendant. 

It  appeared  from  the  evidence  of  the  plaintiff's  wit- 
nesses, that  Lady  Kirkwall  had  i\ever  resided  in  the 
house,  but  had  come  there  several  times  and  given  orders 
as  to  lighting  the  fires  and  scrubbing  the  floors,  and  that, 
about  a  month  after  the  agreement,  she  brought  two  old- 
fashioned  chairs  to  the  house,  and  that,  at  other  times, 
Mr.  Stockdale  came  with  her,  and  after  that  different 
members  of  his  family  were  in  the  house  in  the  years 
1833-4-5. 

From  the  cross-examination  of  the  plaintiff's  witnesses, 
it  appeared  that  Lady  Kirkwall  was  insane. 

To  disprove  the  allegation  that  the  defendant  was  the 
tenant  of  the  house  in  Albany  Street,  witnesses  were 
called  to  prove  that  that  house  belonged  to  Lady  De 
Blaquicre,  the  mother  of  Lady  Kirkwall,  and  that  Lady 
Kirkwall  lived  with  her  from  the  year  18^28,  till  the  montii 
iOf  December  1833,  when  Lady  De  Blaquierc  died.     It 
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further  appeared,  that  the  plaintiff  had  brought  an  action         ]838. 
against  Lady  Kirkwall,  on  the  bill  of  exchange,  and  for 
use  and  occupation,  which  was  tried  as  an  undefended 
cause  at  the  sittings  after  Michaelmas  Term,  1835,  when  a 
verdict  was  found  for  the  plaintiff. 

Thesiger  for  the  defendant. — It  is  said  that  the  plea 
is  disproved,  because  Lady  Kirkwall  was  not  the  tenant 
of  the  house  in  Albany  Street,  but  that  her  mother  was  ; 
the  substance  of  the  plea  is,  that  the  plaintiff's  house  was 
not  necessary  for  Lady  Kirkwall's  residence.  I  trust, 
therefore,  that  we  shall  be  allowed  to  amend. 

Patteson,  J. — I  will  allow  the  amendment,  by  your 
stating  that  Lady  Kirkwall  was  residing  in  the  house  in 
Albany  Street,  instead  of  being  tenant  of  it ;  but  the  de- 
fendant must  pay  such  costs  as  the  plaintiff  has  been  put 
to,  in  disproving  the  allegation  that  the  defendant  was  in 
the  occupation  of  the  house. 

The  amendment  was  made  by  inserting  the  words  "  was 
residing  in,"  instead  of  the  words  between  [  ]  in  the 
plea,  and  substituting  the  words  ^'  residing  in,"  instead  of 
the  words  between  f  f  '"  ^^  P'®^-  ^ 

Patteson,  J. — I  think  that  the  insanity  of  Lady  Kirk- 
wall cannot  be  successfully  disputed ;  the  inquisition  when 
put  in,  would  alone  be  prima  facie  evidence,  and  it  is  con- 
firmed by  the  plaintiff's  own  witnesses. 

On  the  part  of  the  defendant,  examined  copies  of  the 
commission  of  lunacy,  dated  January  Idth,  18 J6,  and  of 
the  inquisition,  signed  by  ^3  jurors,  dated  February  I7th, 
1836,  were  put  in  {a).  By  the  inquisition.  Lady  Kirk- 
wall was  found  to  have  been  **  of  unsound  mind"  IVom  De- 

(a)  In  the  case  o(Joaesy.  JF/ule,  devisavit  vel  non,  it  was  proposed 
1  Str.  6S,  which  was  a  trial  at  bar  to  give  in  evidence  the  verdict  of 
on  an  issue  out  of  Ctiancery  of     inssinity  found  on  the  coronet'*& 
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cember  Sth,  I83I ;  and  it  was  stated  by  Mr.  R.  M.  Lowe, 
by  whom  it  was  produced,  that  in  the  original  inquisition, 
the  words  *'  without  lucid  interval"  had  been  struck  out* 

Whateley,  for  the  defendant. — I  attended  the  ezecu- 
tion  of  the  commission,  and  was  informed  by  the  commis* 
sioners,  that  wliere  the  jury  find  the  party  to  be  of  un- 
sound mind  from  a  certain  period,  those  words  are  always 
omitted ;  but  if  the  verdict  be  that  the  party  is  insane, 
they  are  inserted,  if  the  fact  be  that  the  party  has  not 
lucid  intervals. 

An  order  of  the  Lord  Chancellor,  dated  July  6th,  1838, 
was  put  in  ;  it  recited  that  the  Earl  of  Orkney  as  committee 
of  the  estate  of  Lady  Kirkwall,  had  petitioned  the  Lord 


inquisition  on  the  death  of  the 
testator  (who  had  shot  himselOi 
to  shew  that  be  was  insane  at  the 
time  of  his  death.  Parker,  C.  J., 
and  Powys,  J.,  thought  it  admis- 
fiiblc,  and  Eyre  and  PraU,  Js.  were 
of  a  contrary  opinion. 

In  the  case  of  Sergeson  v.  Sealey, 
2Atk.  412,  it  was  objected  that 
an  inquisition  of  lunacy  was  not 
admissible  in  evidence  to  affect 
the  rights  of  third  parties,  more 
especially  as  in  that  case  it  had  a 
retrospective  effect  for  eight  years. 
Lord  llardwkke  admitted  the 
evidence,  and  said,  that  "  inqui- 
sitions of  lunacy,  and  likewise 
other  inquisitions,  as  post  mor- 
tem, &c.,  are  always  admitted  to 
be  read,  but  are  not  conclusive 
evidence ;"  and  his  Lordship  after- 
wards said,  "  When  I  admitted 
the  inquisition  to  be  read,  I  said 
it  was  not  conclusive  evidence, 
for  it  is  not  conclusive  as  to  the 
point  of  time  of  taking  the  in- 


quisition, much  less  as  to  tbe 
retrospect  of  eight  years;  for, 
notwithstanding  such  inquisition, 
there  are  numerous  instances  of  a 
subsequent  Inquiry." 

In  the  case  of  DmiUer  v.  Silk, 
Exetuior  o/Jervoise^  3  Camp.  126, 
which  was  an  action  of  debt  on  a 
bond  ^ven  by  the  defendant's  tes- 
tator, in  which  the  defendant  set 
up  the  testator's  insanity,  Lord 
Ellenhoraugh  thought  that  al- 
though the  inquiiltioa  was  by  ao 
means  conclusive  on  the  trial  of 
that  issue,  it  was  admissible  in 
evidence.  So,  in  the  case  of  Rex 
V.  Bowler,  0.  B.,  July,  1812,  [Ses- 
sions Pbper  of  1812,  p.  332,  cited 
1  Phill.  on  £v.  ch.  4,  8. 2,]  Gikk$, 
C.  J.,  and  Le  Blanc,  J.,  held  that 
an  inquisition  of  lunacy  was  ad- 
missible in  evidence  on  the  trial 
of  an  indictment  for  maliciously 
shooting,  to  shew  that  the  prisoner 
was  insane  when  he  committed  the 
offence. 


Dame 
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Chancellor,  who  bad  referred  it  to  Henry  Martin,  Esq.,       ]838. 
one  of  the  Maaters  of  that  Court,  to  certify  whether  it  was 
fit  and  proper  that  this  action  should  be  defended,  and 
upon  hearing  the  Master's  report,  that  it  would  be  fit  and     Kiekwall. 
proper,  and  what  was  alleged  by  counsel,  the  Lord  Chan- 
cellor ordered  that  the  action  might  be  defended. 

It  was  proved  by  Mr.  R.  M.  Lowe,  that  the  plaintiff 
came  to  the  Freemasons*  Tavern,  whilst  the  commission 
of  Lunacy  against  Lady  Kirkwall  was  being  executed,  and 
voluntarily  tendered  his  evidence  to  Mr.  Lowe  in  support 
of  the  commission. 

Evidence  was  also  given,  with  a  view  of  shewing,  that 
the  plaintiff's  house  was  not  worth  the  rent  stipulated  for 
by  the  agreement^  and  that  many  of  the  things  there 
called  **  alterations  and  improvements,**  were  necessary  to 
be  done  before  the  house  was  properly  habitable. 

PATTcaoN,  J.,  in  summing  up.— ^It  is  not  necessary  that 
the  defendant  should  have  occupied  this  house  herself,  if 
she  signed  the  agreement  which  has  been  put  in,  under 
circumstances  to  make  it  binding  upon  her.  The  present 
action  is  defended  by  Lord  Orkney,  who  could  not  have 
defended  it  without  the  leave  of  the  Court  of  Chancery. 
The  defence  is,  that  Lady  Kirkwall  was  residing  in 
Albany  Street,  and  had  no  necessity  for  this  house ;  and 
that  she  being  of  unsound  mindiand  the  plaintifFknowing  it, 
took  advantage  of  it,  to  get  her  to  enter  into  this  agreement. 
It  is  not  sufficient  that  it  be  shewn  that  Lady  Kirkwall 
was  of  unsound  mind,  but  you  must  be  satisfied  that  the 
plaintiff  knew  it,  and  took  advantage  of  it.  With  respect 
to  the  insanity,  you  will  probably  have  no  doubt ;  the  main 
question  is,  did  the  plaintiff  know  it  and  take  advantage  of 
it?  It  has  been  observed,  that  in  the  inquisition,  some  words 
importing  that  the  party  had  no  lucid  intervals  are  struck 
out ;  that  may  be  accounted  for  in  this  way,  that  where  the 
words,  unsound  mind,  are  used,  it  means  a  permanent  un- 
soundness ;  but  where  it  is  stated  to  be  insanity,  the  jury 
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1838.  ^^^  ^^^^  there  are  no  lucid  intervals,  if  such  be  the  fact 
I  think,  that  here  it  appears,  from  the  plaintiffs  own  wit- 
nesses, that  Lady  Kirkwall  was  of  unsound  mind,  and  that 
the  house  in  Albany  Street  was  clearly  sufficient  for  her ; 
we  therefore  come  to  the  main  point,  whether  the  plaintiff 
knew  her  to  be  of  unsound  mind,  and  took  advantage  of  it. 
In  the  agreement  a  number  of  things  are  mentioned,  as 
alterations  and  improvements,  the  greater  part  of  them, 
however,  being  neither  alterations  nor  improvements  ;  and 
there  is  no  evidence  that  these  things  were  ever  done.  It 
appears,  that  Lady  Kirkwall  had  no  possession  of  the 
house,  except  by  others,  and  had  no  furniture  there,  except 
two  chairs,  and  that  she  had  brought  Mr.  Stockdale  to  the 
house,  and  that  some  of  his  family  resided  there ;  but 
there  is  no  evidence  to  connect  the  plaintiff  with  Mr. 
Stockdale  or  his  family.  It  also  appears  that  a  former 
action  was  brought  against  Lady  Kirkwall,  for  the  use  and 
occupation  of  this  house,  to  which  she  made  no  defence, 
and  also  that  the  plaintiff  was  in  attendance  at  the  execu- 
tion of  the  commission  of  lunacy,  and  there  is  also  evidence 
laid  before  you,  that  the  rent  of  this  house  was  exorbitant : 
you  must  therefore  say,  from  the  acts  of  the  parties, 
whether  you  are  convinced  that  the  plaintiff  knew  that 
Lady  Kirkwall  was  insane,  and  knowing  that,  took 
advantage  of  it. 

Foreman  of  the  Jury.— We  wish  to  know  if  we  find  for 
the  plaintiff,  whether  we  can  reduce  the  amount? 

Patteson,  J. — I  think  not. 

Verdict,  for  the  defendant. 
Plaii,  and  IVighiman,  for  the  plaintiff. 
Thesiger^  and  Whateley,  for  the  defendant. 

[Attornies— £.  W.  Sf  S.  Haines,  and  /.  fy  W.  Loicc.] 


In  the  ensuing  term,  Piatt  applied  for  a  new  trial,  but 
the  Court  refused  a  rule. 
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BEFORE  LORD  DENMAN,  C.  J. 

Lewis  v.  Ponsford.  r\    --l 

RESPASS  for  breaking  and  entering  the  plaintiff's  ifahuband, 
dwelling  house,   and    pulling  up   a   window^   by  means  gjpararioneie- 
whereof  the  plaintiff  who  was  lying  in  bed  undressed,  ^"'5*1^ *>y  *»*™- 
in  a  certain  room  of  the  house,  caught  cold  and  became  executed  by 

...  either  of  the 

ill*  trustees,  give 

Pleas,  1st,  not  guilty;  2nd,  a  denial  of  the  plaintiff's  ^uvfwherr 

possession;  and  3rd,  as  to  the  breaking,  entering,  and  ihepieaws,  he 

pulling  up  the  window,  that  Metha   Ponsford  was  the  in  entering  the 

wife  of  the  defendant,  and  had  unlawfully  quitted  him,  llZft^^^"^ 

and  that  he  warned  the  plaintiff  not  to  harbour  her;  that  claim  hit  wife, 

as  being  tm- 

the  plaintiff  did  unlawfully  harbour  her,  whereupon  the  properly  har- 
defendant  went  to  the  plaintiff's  house  in  which  his  wife  and  the^husV 
was,  and  peaceably  entered,  the  door  being  open,  to  de-  J*°^'  **®^®" 
mand  his  wife ;  that  the  plaintiff  effected  the  escape  of  at  least  hm 
the  wife,  and  prevented  the  defendant  from  following  her,  notice  to  the 
and  because  he  could  not,  without  further  assistance,  go  Ihi^  a,*ft|j"ilg 
out  of  the  house  in  pursuit  of  his  wife,  he  pulled  up  the  ?y  Uw  he  could, 

r     «.  /•  .       1  .       1  **®  revoked  the 

window  for  the  purpose  of  calling  to  a  friend  m  the  street,  license. 

.  .  1*^1.  In  toi  action 

makmg  no  unnecessary  disturbance.  of  trespass, 

Replication.— To  the  1st  and  2nd  pleas  a  similiter,  and  jl^ufi^^tlonShat 
to  the  3rd  plea  de  injuria.  the  defendant 

1   •     •«•   Ttr»        T        .  It         entered  the 

It  appeared,  that  the  plaintiff  Miss  Lewis  and  her  plaintiff's  house 
mother  kept  a  lodging  and  boarding-house,  at  51,  Man-  wife^whowaa 
Chester  Street,   Manchester  Square;   but  there  was  no  ^^rong/uHy har- 

'  ^  boured  there,  a 

evidence  that  the  house  belonged  to  the  plaintiff,  except  deedofsepa- 
the  evidence  of  a  servant,  who  said  that  the  plaintiff  had  defendant  and 
hired   her,  and   that   the   plaintiff  managed  the   house.  ^UsTwe  in  etl- 
With  respect  to  the  trespass,  it  was  proved  that  the  de-  dence,  ifexe- 

'^  *  *  cuted  by  the 

defendant,  al- 
though not  executed  by  either  of  the  trustees. 
SemhUt  that  the  daughter,  or  even  a  female  servant,  of  the  occupier  of  a  house,  has  such  a  pos- 
session of  her  bed  room  as  will  enable  her  to  maintain  trespjss  against  a  person  who  wrongfully 
forces  himself  into  it  while  she  is  in  bed. 


Lewis 

V. 
PONSFGRD. 
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18d8.  fendant^  who  lived  at  Exeter,  went  on  the  morning  of  the 
19th  of  February,  between  eight  and  nine  o'clock,  to  the 
house  51,  Manchester  Street,  and  having  knocked  at  the 
door,  and  given  a  note  to  a  nervant  for  Mrs.  Ponsford,  he 
followed  the  servant  up-stairs  into  a  second  floor  bed- 
room, in  which  the  plaintiff  and  Mrs.  Ponsford  were  both 
in  bed.  He  was  desired  by  the  plaintiff  to  leave,  but  he 
would  not  unless  Mrs.  Ponsford  would  get  up  and  go 
with  him. 

It  ftirther  appeared  that  an  altercation  was  kept  up 
between  the  parties;  the  defendant  imputing  that  his 
wife  had  taken  considerable  property  with  her  when  she 
left  Exeter,  and  that  the  altercation  continued  till  two 
o'clock  in  the  afternoon,  when  all  the  parties  were  desired 
by  a  policeman,  who  was  called  in,  to  go  before  tlie  sitting 
magistrates ;  and  the  plaintiff,  having  fetched  Miss  Pons- 
ford*s  bonnet  for  that  purpose,  all  the  parties  and  the 
policeman  went  down  stairs,  when  Mrs.  Ponsford  was 
suddenly  missing.  The  defendant  then  ran  to  a  back 
window,  and  threw  it  up,  but  Mrs.  Ponsford  was  nowhere 
to  be  seen,  and  the  defendant  then  left  the  house. 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  put  in  a 
deed  of  separation^  dated  December  19th,  1837,  executed 
by  the  defendant  and  Mrs.  Ponsford,  but  not  by  either 
of  the  trustees. 

Thesiger^  for  the  defendant. — The  deed  of  separation, 
not  being  executed  by  the  trustees,  amounts  to  nothing. 

Lord  D£NMAM,  C.  J.— As  it  is  executed  by  the  defend- 
ant it  must  be  read ;  what  effbct  it  will  have  must  of  course 
depend  on  its  contents. 

The  deed  was  read.  It  was  between  John  Ponsford, 
of  the  1st  part;  Metha  Ponsford,  of  the  2nd  part; 
Charles  SchuUcr  and  John  Gruenberger,  both  of  Munich, 
of  the  3rd  part;  and  after  reciting  the  differences  which 
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subsisted  between  the  husband  and  wife,  and  that  the  isag. 
husband  became  possessed  at  the  marriage  of  dSO/.>  and 
pictures  worth  850/.  more,  and  that  it  was  agreed  that 
this  sum  and  the  pictures  should  be  applied  for  the  benefit 
of  the  wife ;  it  was  witnessed  that  the  said  John  Pons- 
ford^  "  Doth  for  himself)  his  heirs,  executors^  and  adminis- 
trators, covenant,  promise,  and  agree  with,  and  to  the 
said  Charles  Schuller  and  John  Gruenberger,  and  the 
survivor  of  them,  and  the  heirs,  executors,  and  adminis- 
trators of  such  survivor,  by  these  presents  in  manner  fol- 
lowing; that  is  to  say,  that  notwithstanding  their  marriage, 
it  shall  be  lawful  for  the  said  Metha  Ponsford,  at  all  times 
hereafter,  to  live  separate  from  him  the  said  John  Pons- 
ford, in  such  manner  as  if  she  were  sole  and  unmarried. 
And  that  he  shall  not,  nor  will  compel  her  to  cohabit  or 
live  with  him,  by  any  ecclesiastical  censure  or  proceeding 
or  otherwise  howsoever,  nor  sue  or  prosecute  any  person 
or  persons  for  receiving,  harbouring,  protecting,  or  as- 
sisting the  said  Metha  Ponsford,  nor  use  or  offer  any 
violence,  force,  or  restraint  to  the  person  of  her  the  said 
Metha  Ponsford,  or  molest  or  disturb  her  in  her  way  of 
living,  or  in  her  liberty  of  going  to  or  staying  in  such 
place  or  places  as  she  shall  think  fit,  but  that  she  shall  to 
all  intents  whatsoever  be  freed  from  the  power,  will,  re- 
straint, and  authority  of  the  said  John  Ponsford.*'  And 
that  the  defendant  would  pay  201.  to  Mrs.  Ponsford,  to 
enable  her  to  go  to  Germany,  and  the  remainder  to  the 
trustees;  and  it  was  further  witnessed,  that  in  consi- 
deration of  the  premises  and  the  SO/.,  the  330/.,  and  the 
pictures,  the  trustees  jointly  and  severally  covenanted,  that 
Mrs.  Ponsford  should  not  molest  or  bring  any  suit  against 
the  defendant,  to  compel  him  to  live  with  her,  or  to  allow 
her  any  greater  maintenance,  and  would  indemnify  the 
defendant  against  all  debts  which  Mrs.  Ponsford  had 
contracted  or  might  contract.  The  deed  also  contained 
a  proviso,  that  should  the  defendant  and  Mrs.  Ponsford 
actually  live  together  for  one  calendar  month,  the  cove* 
nants,  &c.  contained  in  the  deed  were  to  become  void. 
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1888.  On  the  part  of  the  defendant,  it  was  proved  by  his 

brother,  that  on  the  19th  of  February  he  accompanied  the 
defendant  to  51 ,  Manchester  Street,  when  the  latter  told 
Mrs.  Lewis  that  his  wife  had  left  him,  and  he  desired  Mrs. 
Lewis  not  to  harbour  her  in  any  respect,  and  that  she 
should  not  look  to  him  for  payment  of  any  debts. 

With  respect  to  the  plaintifTs  possession  of  the  house^ 
it  was  proved  by  a  servant  named  Bone,  that  Mrs.  Lewis, 
and  not  the  plaintiff,  had  hired  her.  And  it  was  proved 
by  Mr.  Hey  wood,  a  house»agent,  that  Miss  Lewis  applied 
to  him  to  let  the  house  in  October  last ;  and  that  she  at 
first  called  it  her  bouse,  but  upon  being  asked  particu- 
larly by  the  witness,  whether  it  was  her*s  or  her  mother's, 
she  said  it  was  her  mother's.  A  bill  for  the  board  and 
lodging  of  Mrs.  Ponsford,  in  the  handwriting  of  the  plain- 
tiff, was  also  put  in,  which  imported  that  the  amount  was 
due  to  Mrs.  Lewis. 

Lord  Dbnman,  C.  J.,  (in  summing  up). — On  the  plea 
of  not  guilty,  the  verdict  must  be  for  the  plaintiff.  With 
respect  to  the  second  question,  whether  the  plaintiff  was 
possessed  of  the  house,  upon  which  much  less  evidence  is 
given  than  I  think  might  have  been,  you  are  to  say  wlie- 
ther  you  are  satisfied  that  the  plaintiff  had  exclusive  pos- 
session of  the  house,  because  if  she  had,  I  think  that 
would  be  sufiicient  as  against  a  wrong  doer;  though* 
from  the  evidence  of  the  house-agent,  it  appears  that  the 
plaintiff  said  the  house  was  her  mother's.  This  is  not  an 
action  for  any  personal  violence  to  the  plaintiff  herself, 
nor  for  a  trespass  in  entering  her  bed-room,  for  if  it  were 
the  case  might  be  very  different,  as  I  should  be  much 
inclined  to  hold,  that  even  a  female  servant  was  sufficiently 
owner  of  her  bed-room  as  against  a  wrong  doer  who  forced 
himself  into  it  in  this  way.  The  third  plea,  in  effect  states 
that  the  defendant's  wife  unlawfully  left  him,  and  that  he 
gave  warning  to  the  plaintiff  not  to  harbqur  her,  and 
that  she  being  unlawfully  harboured  in  this  house  against 
his  will,  he  entered  it  to  reclaim  her.     I  aui  of  opinion 
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that  this  plea  is  not  proved,  as  it  is  in  evidence,  that  on 
the  I9th  of  December,  he  executed  a  deed  of  separation, 
in  which  he  gives  her  license  to  live  where  she  pleases, 
and  how  can  it  be  said  after  that  deed  that  any  one  un- 
lawfully harboured  her,  and  even  assuming  that  she  had 
taken  property  of  the  defendant,  that  would  not  be  enough, 
because  the  defendant,  by  his  plea,  does  not  put  it  upon 
that,  but  upon  the  harbouring  his  wife.  After  this  license 
he  could  not  go  to  any  person's  house  to  retake  his  wife  ; 
he  should  at  least  have  given  distinct  notice  to  persons, 
that,  as  far  as  by  law  he  could,  he  revoked  the  license, 
but  without  that,  and  as  long  as  the  license  stood,  he  had 
no  right  to  go  to  any  one's  house  to  reclaim  her. 

Verdict  for  the  plaintiff  on  the  1st  and  3rd 
issues,  and  for  the  defendant  on  the  2nd 
issue. 

Campbellf  A.  G.,  and  S.  Martviy  for  the  plaintiff. 
Thesfger  and  Warren,  for  the  defendant. 

[Attornies — Harmer  4'  Co.,  and  KeddeU  Sf  Baker,'] 


1838. 


(First  Siiiing  in  Hilary  Term,  1839.) 

BEFORE  MR.  JUSTICE  FATTESON. 


CoTTERiLL  and  Wife  r.  Starkey. 


1839. 


L  RESPASS. — The  declaration  stated  that  on  the  18th   a  foot  passenger 
of  August,   1838,  the  defendant  drove  a  cart  and  horse  ^roMrtJ^car- 

riage  road,  and 
a  person  driving  a  carriage  along  the  road  is  liable  to  an  action  if  he  do  not  take  care  so  as  to 
avoid  driving  against  a  foot  passenger  who  is  crossing  the  road ;  and  if  a  person  thus  driving,  cannot 
pull  up  in  time,  because  his  reins  break,  that  is  nu  defence,  as  he  is  bound  to  have  proper  tackle. 

The  rule  as  to  a  carriage  being  on  its  proper  side  of  the  road,  dots  not  apply  with  respect  to  a 
carriage  and  a  foot  passenger ;  for,  as  regards  foot  passengers,  a  carriage  may  go  on  either  side  of 
the  road. 

In  an  action  of  trespass  for  driving  u  carriage  against  the  plaintiff,  the  defence  of  inevitable 
accident  must  be  specially  pleaded. 
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1839.  ^hat  will  not  be  a  defence  here,  as  there  is  no  plea  to  that 
effect,  and  before  you  find  for  the  defendant  on  the  pre- 
sent state  of  the  pleadings,  you  must  be  satisfied  that  the 
matter  arose  from  the  negligent,  careless,  and  improper 
conduct  of  Mrs.  Cotterill.  A  foot  passenger  has  a  right 
to  cross  a  highway,  and  I  believe  that  it  was  held  in  one 
case  (a)  that  a  foot  passenger  has  a  right  to  walk  along  the 
carriage  way ;  but  without  going  that  length,  it  is  quite 
clear  that  a  foot  passenger  has  a  right  to  cross,  and  that 
persons  driving  carriages  along  the  road  are  liable  if  they 
do  not  take  care  so  as  to  avoid  driving  against  the  foot 
passengers  who  are  crossing  the  road;  and  if  a  person 
driving  along  the  road  cannot  pull  up  because  his  reins 
break,  that  will  be  no  ground  of  defence,  as  he  is  bound 
to  have  proper  tackle  (i).  With  respect  to  what  has 
been  said  as  to  the  defendant  being  on  his  wrong  side  of 
the  road,  I  think  you  should  lay  it  out  of  your  considera- 
tion, as  the  rule  as  to  the  proper  side  of  the  road  does  not 
apply  with  respect  to  foot  passengers;  and  as  regards  the 
foot  passengers,  the  carriages  may  go  on  which  ever  side 
of  the  road  they  may  please.  You  will  therefore  say  whe- 
ther you  are  satisfied  that  the  defendant  has  made  out  his 
plea  that  the  matter  occurred  by  the  fault  of  Mrs.  Cotterillj 
and  if  he  has  not  you  ought  to  find  for  the  plaintiffs. 

Plaii. — From  the  case  of  Wakeman  v.  Robinson  (c),  it 
would  seem  that  when  a  matter  of  this  sort  occurs  from 
inevitable  accident,  the  defendant  in  an  action  of  trespass 
may  go  into  that  defence  on  the  general  issue* 

(a)  See  the  case  of  Bou  v.  Lit-  careless  driving,  but  excidog  the 

fan,  ante,  Vol.  v.,  p.  407.  Jiorscs  to  such  a  rate  of  speed  that 

(h)  Lord  Chief  Justice  Best,  in  they  cannot  be  stopped  or  properly 

his  charge  to  the  Wilts  Grand  directed,  the  knowingly  driving 

Jury  in  1827,  (cited  Car.  Supp.  unbroken  or  vicious  horses,  over- 

234),  in  observing  on   cases  of  loading  a  coach,  or  using  one  that 

death  ensuing  from  the  collision  has  not  sufficient  strength  or  iin- 

of  carriages,   says, — "  I   include  proper  harness." 
within  the  term  negligence,  not  only         (c)  1  Bing.  213. 
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Pattbson»  J. — That  was  not  the  precise  point  upon 
which  the  case  of  Wakeman  v.  Robinson  was  decided  (a). 

Verdict  for  the  plaintiffs — Damages  15/. 

Patteson,  J.,  (to  the  jury.)— You  find  that  the  injury 
to  Mrs.  Cotterill  did  not  arise  from  her  own  fault.  Do 
you  find  that  it  arose  from  inevitable  accident  or^from  the 
fault  of  the  defendant  ? 

The  Foreman  of  the  Jury. — We  find  that  it  arose  from 
the  fault  of  the  defendant. 

Kelly  and  F.  V,  Lee^  for  the  plaintiffs. 
Piatt  and  Ball^  for  the  defendant. 

[Attomies — PUe,  and  Young,'] 
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(a)  In  the  case  of  Knapp  v.  Sa/it- 
hay^  2  Camp.  500,  which  was  an 
action  of  trespass  for  ruDning 
against  the  plaintiflTs  post-chaise 
with  a  cart,  Lord  Ellenborough, 
C.  J.,  held,  that  the  defence  of  in- 
evitable accident  must  be  specially 


pleaded,  and  that  the  defendant 
could  not  go  into  that  defence  on 
the  general  issue ;  and  in  the  case 
of  Bots  V.  LitioUf  ante,  Vol.  v.,  p. 
407«  Lord  Denman,  C.  J.,  decided 
the  same  point. 


1839. 


Sittings  at  Westminster  after  Hilary  Term,  1839. 

BEFORE  LORD   DENMAN^  C.  J. 


WiLLMETT  r.  Harmer  and  Another.  p^^  YHh, 

JuIBEL. — The  declaration  stated  that  the  defendants  pub-  A  plea  of  jottiR- 
lished  the  following  libel  of  and  concerning  the  plaintiff*: —  S  which  the  *' 

defendant  jus- 
tifief  on  the  ground  that  the  plaintiff  was  guilty  of  bigamy,  requires  the  same  strictness  of  proof  as 
is  required  on  the  trial  of  an  indictment  for  bigamy. 

If,  in  Justifying  a  libel  that  the  plaintiff  was  guilty  of  **  polygamy  "  in  marrying  three  wives, 
who  were  all  living  at  the  same  time,  the  defeniUnt  pleads  that  the  plaintiff  was  guilty  of  '*  poly- 
gamy "  in  marrying  three  persons  named,  who  were  all  living  at  the  same  time;  it  is  sufficient 
proof  of  the  marriages  to  shew  the  actual  marriages  as  to  two,  and  reputation  and  cohabitation  as 
to  the  third, — because  if  by  the  term  *<  polygamy,"  the  offence  of  bigamy  is  meant,  the  substance 
of  the  issue  is  made  out  by  proof  of  the  two  marriages;  and  if  by  the  term  '*  polygamy,"  the  mere 
fact  of  these  marriages  is  meant,  as  distinct  from  the  crime  of  bigamy,  evidence  of  reputation  and 
cohabiution  is  receivable. 


VOL.  VIII. 


Z  Z 


N.  P. 
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1889.  ''  0°®  Captain  John  Alexander  Willmett  it  appears  has 

been  committed  by  the  learned  Dogberries  of  Maidstone, 
for  the  capital  offence  of  having  married  a  great  number 
of  wivesj  three  of  whom  appeared  in  person  against  the 
gentlemauj"  (meaning  that  the  plaintiff  had  been  guilty  of 
bigamy  and  polygamy  in  marrying  three  women,  and  that 
the  said  three  women  appeared  in  person  against  the  said 
plaintiff,)  *'  a  great  many  other  ladies  being  kept  in  reserve 
for  the  trial.  This  King  Solomon's  propensity  used  to  be 
a  hanging  matter  in  England,  and  even  now  it  is  a  felony, 
and  yet  what  are  the  results  of  this  committal.  The  gallant 
captain  is  admitted  to  bail  in  the  sum  of  400/.,  and  the 
only  inference  is  that  by  the  laws  of  England  any  man 
may  marry  as  many  wives  as  he  pleases,  and  of  course 
swindle  them  out  of  their  properties,  provided  he  chooses, 
and  can  afford  to  forfeit  his  recognizances  to  the  amount 
of  4/OOL  Our  magistrates  are  extremely  adroit  in  fixing  a 
price  for  almost  every  crime  under  heaven,  and  here  we 
have  a  sort  of  judicial  proclamation  that  a  gentleman  may 
indulge  in  polygamy  to  the  extent  of  at  least  three  wives 
at  a  time  at  the  price  of  about  l3SL6s.8d.  per  wife.  We 
English  are  an  extremely  civilized  people.** 

Pleas,  1st,  **  as  to  the  composing  and  publishing  so  much 
of  the  said  supposed  libel  as  charges  that  the  plaintiff  had 
been  guilty  of  bigamy,'*  that  the  plaintiff,  on  the  6th  of 
April,  1837,  married  Hannah  Hodgson,  and  that  while  the 
plaintiff  was  so  married  to  H.  H.,  and  while  she  was  alive, 
to  wit,  on  the  13th  of  Jan.  1838,  the  plaintiff  married  Eliza 
Crisp,  concluding  with  a  verification.  2nd,  as  to  so  much 
of  the  libel ''  as  charges  that  the  plaintiff  had  been  guilty 
of  polygamy  in  marrying  three  women  ;*'  that  on  the  Ist 
of  January,  1836,  the  plaintiff  married  Rachel  Lamb,  and 
that  whilst  the  plaintiff  was  so  married  to  R.  L.,  and 
while  she  was  alive,  he  on  the  6th  of  April,  1837,  married 
Hannah  Hodgson,  and  that  whilst  the  said  R.  L.  and 
H.  H.  were  both  alive,  the  plaintiff,  on  the  ISth  of 
January,  1838,  married  Eliza  Crisp.    There  was  a  third 
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plea  as  to  so  much  of  the  libel  as  charged  that  the  plain-  I83d. 
tiff  had  been  committed  for  trial  for  the  offence  of  having 
married  a  number  of  wives.  This  plea  stated  the  marriage 
with  Hannah  Hodgson  and  Eliza  Crisp  as  in  the  first  pleai 
and  then  went  on  to  state  the  plaintiff  was  brought  before 
William  Wildash  and  Thomas  Bentley,  Esquires^  two 
magistrates  of  Rochester,  **  and  was  charged  before  them 
in  due  form  of  law  for  the  felony  so  committed  by  him  by 
marrying  the  said  E.  C,  the  said  H.  H.,  his  former  wife 
being  then  alive/*  and  that  the  plaintiff  was  committed  for 
trial*  Replication  (as  to  each  of  the  pleas  separately)  de 
injurily  with  an  award  of  a  venire  as  well  to  try  the  issues 
as  to  assess  the  damages  sustained  by  the  plaintiff  by 
reason  of  the  composing  and  publishing  of  the  residue  of 
the  said  libel. 

It  was  proved  that  in  the  year  1835,  the  plaintiff  and 
Rachel  Lamb  were  living  together  as  husband  and  wife, 
and  were  treated  and  received  as  such  from  the  month  of 
January  to  the  month  of  September,  and  that  the  plsintiff, 
when  he  applied  to  a  surgeon  to  attend  her,  spoke  of  her 
as  his  wife.  The  plaintiff's  marriage  with  Hannah  Hodg- 
son was  proved  by  the  production  of  the  parish  register 
of  St.  George's,  Hanover  Square,  and  the  evidence  of 
a  witness  who  was  present  at  the  marriage.  The  marriage 
with  Eliza  Crisp  was  proved  by  the  evidence  of  Miss 
Crisp  herself.  Evidence  was  also  given  of  the  examin- 
ation before  the  magistrates,  and  their  warrant  of  commit- 
ment was  put  in. 

Lord  Dbnman,  C.  J.,  in  summing  up. — The  first  plea 
of  the  defendants  is  a  plea  of  justification  of  so  much  of 
the  libel  as  imputes  the  crime  of  bigamy  to  the  plaintiff; 
and  I  think  that  on  this  plea  of  justification,  you  should 
have  the  same  strictness  of  proof  as  on  a  trial  for  bigamy  (a). 

(a)  As  to  when  a  party  may  be     the  Grand  Jury,  see  snte,  Vol.  ii., 
tried  oa  a  verdict  in  a  civil  case,     p.  422,  D*  (6). 
without  aoy  bill  being  found  by 
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1839.  However  that  proof  has  been  brought  before  you,  as  there 
is  eyidence  of  the  actual  marriage  of  the  plaintiff  with 
Mrs.  Hodgson  and  Miss  Crisp.  The  second  plea  justifies 
the  imputation  of  '^  polygamy/'  In  our  law  polygamy  is  not 
an  offence,  except  as  bigamy,  and  if  by  the  word  polygamy 
is  merely  meant  the  offence  of  bigamy,  that  plea  is  made 
out  in  substance  by  shewing  the  two  marriages  I  have 
before  mentioned  (a).  If,  however,  by  the  word  polygamy 
it  is  meant  that  the  plaintiff  had  married  three  wives  as 
distinct  from  the  charge  of  the  crime  of  bigamy,  I  think 
the  plea  is  proved,  because  in  that  view  the  evidence  of 
the  reputation  and  cohabitation  as  to  Rachel  Lamb, 
would  be  receivable  as  evidence  of  the  plaintiff's  marriage 
with  her. 

Verdict  for  the  defendants  on  the  issues, 
and  the  jury  assessed  the  damages  at  one 
farthing  on  the  judgment  by  default. 

F.  V.  Lee  and  Spicer^  for  the  plaintiff. 

Thesiger  and  5.  Martin^  for  the  defendant. 

[Attomies— S.  Pile,  and  Harmer  if  Stede,'] 

(a)  In  the  case  of  SpiUbury  v.  amount  to  a  good  defence,  it  will 

MickUUiwaUeflT9uiiUl46,it\ifw  sufficiently   support   the   juttiii- 

held,  that  if  a  plea  of  justification  cation  if  one  of  these  facts  be 

consist  of  two  facts,  each  of  which  found  by  the  jury, 
would,  when  separately  pleaded, 
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COURT  OF  EXCHEQUER 


Second  Sitting  ai  Westminster  in  Michaelmas  Term^  1838. 

BEFORE  MB.  BABON  ALDERSON* 


1838. 


house. 


Fobs,  a  Pauper  v.  Racine  and  Others.  ^      »  . 

Trespass.— The  declaration  stated  that  the  defend-  The  pmenoe  of 
ants,  on  the  gist  July,  1838,  and  on  divers  other  days,  &c.  IJJSIIl^^tt'the 
broke   and   entered  the  plaintiflTs  dwelling-house,   and  breaking  open 

of  the  outer  door 

broke  to  pieces  and  damaged  certain  doors  and  lochs,  &c.,  of  a  house  pre- 
and  seized  and  took  divers  goods  and  chattels,  &c.,  and  of°^ods^o?hm4 
carried  away  and  converted  them  to  their  own  use,  and  ^'^^"j^^o^^f 
also  caused  the  plaintiff  to  be  forcibly  conveyed  to  a  the  38  Geo.  3, 
police-office,  when  they  made  against  him  a  false  charge  necessity  of  such 
of  assault    Plea,  not  guilty.  E!'o"^1 

No  evidence  was  given  with  respect  to  the  assault,  but  breaking  open 

f  ,  .  of  a  box  or 

it  was  proved  that  the  landlord,  accompanied  by  the  col-  chest  within  the 
lector  of  the  land-tax,  broke  into  the  house,  and  then 
seized  the  goods  of  the  plaintiff. 

Murphy^  for  the  plaintiff,  in  stating  the  case  to  the 
jury,  contended  that  the  landlord  could  not  shelter  him- 
self under  the  power  of  the  collector  of  land-tax,  inasmuch 
as  under  the  Land-tax  Act,  S8  Geo.  S,  c.  5,  a.  17,  the 
presence  of  a  constable  was  necessary  to  justify  such  col- 
lector in  breaking  and  entering  the  house,  and  no  constable 
was  present  on  the  occasion  in  question  (a). 

(a)  By  the  17th  section  of  the  ing  the  authority  of  collectors  to 

statute  38  Geo.  3,  c.  5,  (made  distnun  for  non-payment  of  the 

perpetual  by  the  statute  38  Geo.  land-tax     under     the   warrants 

3,  c  60),  after  reciting,    <  that  usually  granted  by  commissioners 

whereas  doubts  have  arisen  touch-  at  the  time  of  their  appointments :' 
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Plaitf  for  the  defendants, 
constable  was  only  necessary 

it  18  enacted  and  declared^  ''  that 
if  any  person  shall  refuse  or  neg- 
lect to  pay  any  sum  or  sums  of 
money  whereat  hs  or  she  shall  be 
rated  or  assessed  in  En|i:land, 
Wales,  or  Berwick-upon-Tweed 
by  tlus  act,  upon  demand  by  the 
said  collector  or  collectors  of  that 
place,  accordingly  to  the  precepts 
or  estreats  to  him  or  them  de- 
livered by  the  said  commissioners, 
that  then  and  in  all  and  every  such 
case  and  cases  it  shall  and  may  be 
lawful  to  and  for  the  said  col- 
lectors or  any  of  them ;  and  they 
are  hereby  authorized  and  re- 
quired to  levy  the  sum  assessed  by 
distress  and  sale  of  the  goods  and 
chattels  of  such  person  so  neg- 
lecting or  refusing  to  pay  or  dis- 
train upon  the  messuages,  lands, 
tenements,  and  premisesso  charged 
with  any  such  sum  or  sums  of 
money,  without  any  further  au- 
thority from  the  commissioners 
for  that  purpose.  And  the  goods 
and  chattels  then  and  there  found, 
and  the  distress  so  taken  to  keep 
by  the  space  of  four  days  at  the 
costs  and  charges  of  the  owners; 
and  if  the  said  owners  do  not  pay 
the  sum  or  sums  of  money  so 
rated  or  assessed  within  the  said 
space  of  four  days,  then  the  sud 
distress  to  be  appraised  by  two  or 
more  of  the  inhabitants,  where  the 
same  shall  be  taken,  or  other  suf- 
ficient persons,  and  to  be  sold  by 
the  said  collectors  for  payment  of 
the  said  money,  and  the  overplus 
coming  by  such  sale  (if  any  be) 
over  and  above  the  tax  and 
charge  of  taking  and  keeping  the 


argued  that  the  presence  of  a 
in  the  case  of  breaking  open 

said  distress,  to  be  immediately  re- 
turned to  the  owners  thereof,  amd^ 
moreover,  that  it  shaU  be  Unofid  to 
break  open  in  the  day  time  atg^ 
housCf  and  upon  warrant  under  the 
hands  and  seah  of  any  two  or  more 
of  the  said  commissioners  any  chest ^ 
trunkf  box,  or  other  thing,  where 
any  such  goods  are,  calling  to  their 
auistanee  the  constables,  tithing 
men,  or  headboroughg  within  the 
counties,  ridings,  cities,  towns,  or 
places  where  of^  refusal  or  neglect 
shall  be  made;  which  said  officers 
are  hereby  required  to  be  aidiny  and 
assisting  m  the  premises,  as  they 
will  answer  the  contrary  at  their 
perils.  And  if  any  question  or 
difference  shall  happen  upon  tak- 
ing  such  distress,  the  same  shall 
be  determined  and  ended  by  the 
said  commissioners,  or  any  two  or 
more  of  them.  And  if  any  person 
or  persons  assessed  by  tlds  act  in 
England,  Wales,  or  Berwiek-npoii- 
Tweed,  as  aforesaid,  shall  neglect 
or  refuse  to  pay  his,  her,  or  their 
assessment  by  the  space  of  ten 
days  after  demand  as  aforesaid,  or 
convey  away  any  of  his,  her,  or 
their  goods,  or  other  personal 
estate,  whereby  the  sums  of  money 
so  assessed  cannot  be  levied  ac- 
cording to  this  act;  in  every  such 
case,  any  two  or  more  of  the  com- 
missioners aforesaid  for  any  city, 
county,  or  place,  are  hereby  au- 
thorized by  warrant  under  thdr 
hands  and  seals  to  commit  such 
person  or  persons  (except  a  peer 
or  peeress  of  Great  Britain)  to  the 
common  gaol,  there  to  remain, 
without  bail  or  mainprise,  until 
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any  box  or  chest  in  the  house,  and  was  not  necessary  with        1838. 
respect  to  the  breaking  and  entering  of  the  house  itself. 

AldersoNi  B. — It  will  be  a  very  proper  question  for 
the  consideration  of  the  Court.  I  am  inclined  to  think 
that  the  presence  of  a  constable  was  necessary.  But  I 
will  take  the  opinion  of  the  jury  as  to  the  amount  of 
damages,  and  reserve  the  point  for  the  opinion  of  the 
Court. 

It  was  then  proved  on  the  part  of  the  defendants,  that 
there  was  due  to  the  landlord  sixteen  weeks  and  a  half 
rent  at  Ss.  6d.  a-week,  and  that  there  was  also  a  claim 
against  the  plaintiff  for  2s.  lid.  land-tax.  It  was  admitted 
that  the  rate  was  properly  made  and  demanded,  and 
payment  refused. 

Alderson,  B. — Then  it  comes  to  the  question  as  to  the 
presence  of  the  constable.  My  present  impression  is,  that 
the  constable's  presence  was  necessary  under  the  act  of 
Parliament.  I  cannot  suppose  the  Legislature  meant  that 
the  presence  of  the  constable  should  be  necessary  at  the 
breaking  open  of  a  box,  and  not  at  the  breaking  open 
of  the  house. 

Murphy,  in  his  reply,  referred  to  the  act  of  Parliament 
which  allows   a    landlord   to   follow  goods   fraudulently 

payment  be  made  of  the  money  hereditaments,  and  to  deduct  out 

assessed,   and  the    charges    for  of  the  rent  so  much  of  the  said 

bringing  in  the  same  be  paid,  and  rate,    as  in  respect  of  the  said 

no  longer.    And  the  several  and  rents  of  any  such  houses,  lands, 

respective  tenant  or  tenants  of  all  tenements,  and  hereditaments  the 

houses,   lands,    tenementSi    and  landlord  should  and  ought  to  pay 

hereditaments,  in  England,  Wales,  and  bear.  And  the  siud  landlords, 

or  Berwick-upon-Tweed,    which  both  mediate  and  immediate,  ac- 

shall  be  rated  by  virtue  of  this  cording  to  their    respective   !n- 

act,  are  hereby  required  and  au-  terests,    are   hereby  required  to 

thorized  to  pay  such  sum  or  sums  allow  such  deductions  and  pay- 

of  money  as  shall  be  rated  upon  ments  upon  receipt  of  the  residue 

such  houses,  lands,  tenements,  or  of  the  rents.*' 
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removed  in  the  case  of  a  distress  for  rent,  which  act,  he 
stated,  had  a  clause  requiring  the  presence  of  a  constable 
at  the  breaking  open  of  a  house  (a). 

Plaii  admitted  that  it  was  so  in  the  case  of  rent,  but 
still  denied  that  it  was  necessary  in  the  case  of  the 
land-tax. 

Alderson,  B.,  in  his  summing  up  (inter  alia),  said — 
The  construction  I  put  upon  the  act  of  Parliament  is,  that 
the  presence  of  a  constable  is  necessary,  and  there  is  very 
good  reason  for  it.  In  the  first  place,  it  may  induce  the 
party  to  open  his  house,  and  prevent  the  necessity  of 
breaking  it  at  all ;  and  secondly,  it  may  tend  to  prevent  a 
breach  of  the  peace  in  the  manner  of  doing  it.  I  look  on 
the  words,  "and  upon  warrant  under  the  hands  and  teals  of 
any  two  or  more  of  the  said  Commissioners!*  as  in  a  paren- 
thesis, and  I  think  the  presence  of  a  constable  is  necessary 
in  both  the  cases  mentioned  in  the  section  of  the  act  of 
Parliament. 

Verdict  for  the  plaintiff,  damages  40«.,  subject  to  a 
motion. 

Murphy i  for  the  plaintiff. 
Piatt,  for  the  defendants. 

[Attoniies — W.  Bevan^  and  H,  Ashley, 2 


In  the  course  of  the  term  Piatt  moved  pursuant  to  the 
leave  given,  but  the  Court  refused  a  rule. 

(/<)  By  the  statute  1 1  Geo.  2,  c.  ins(,  shall  be  put  in  any  place 

19,  s.  7*  it  is  enacted,  that  where  locked  up,  or  otherwise  secured, 

any  goods   fraudulently   carried  so  as  to  prevent  such  goods  from 

away  hy  any  tenant,  his  servant,  being  seized  for  rent,  the  land- 

or  agent/ or  other  person  assist-  lord  or  lessor,  his  steward,  bailiff. 
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1838. 
Sittings  at  Westminster  after  Michaelmas  Term,  1838. 

BEFORE  LORD  ABINGER,  C*  B. 

Hughes  v.  Qubntin,  Knt  Dec.  4th. 

C^ASE. — For  the  negligent  driving  of  the  defendant's  in  an  action 
carriage  against  the  cart  of  the  plaintiff,  whereby  the  drM^!^^hj 
plaintiffs  horse,  which  was  drawing  the  cart,  was  injured.  ^^  pWntirs 

Plea — ^Not  guilty.  jured,  it  ap- 

As  to  the  amount  of  damages,  it  appeared  that  the  hone  was  sent 
plaintiff's  horse,  at  the  time  of  the  accident,  was  worth  fo/ii^^ks 
40/.,  and  that  for  six  weeks  after  the  accident  he  was  kept  ^V  *^'  pnn»«e 

"^     of  being  cured, 

at  a  farrier's  for  the  purpose  of  being  cured,  and  that  at  and  that  at  the 
the  end  of  that  time  the  horse  was  permanently  damaged  ume^it  was 
to  the  amount  of  30/.  ^V^^t^ 

that  the  horse 
was  permanent- 

Erhf  for  the  plaintiff,  claimed  to  recover  the  amount  of  the  nt^  o? 
the  injury  done  to  the  horse,  the  keep  of  it  at  the  farrier's,  ^^j^^''^^^jf' 
and  the  farrier's  bill,  and  also  the  amount  of  the  hire  of  measure  of 
another  horse  which  the  plaintiff  had  been  obliged  to  the  keep  of  the 
have  during  the  six  weeks.  ?aX^  Ae 

amount  of  the 

Lord  AbingeR,  C.  B. — ^The  proper  measure  of  damages  and  the  differ- 
is  the  keep  of  the  horse  at  the  farrier's  during  the  six  fKuTof'* 
weeks,  the  farrier's  bill,  and  the  difference  between  the  ^!*'  ^^"^  '^ 

the  time  of  the 
accident  and 
at  the  end  of  the  six  weeks;  but  that  the  plaintiff  ought  not  to  be  allowed  also  for  the  hire  of  an- 
other horse  daring  the  aix  weeks. 

receiver,    or    other   person   em-  oath  being  also  made  before  tome  jta- 

powered,  may  seize  for  rent  such  tice  of  peace,  of  a  reasonable  ground 

goods  (first  calling  to  his  assistance  to   suspect    that    such  goods   are 

the   constable,    headborough,  bors-  there)  in  the  day  time  may  break 

holder,  or  other  peace  officer,  of  the  open  such  house,  place,  &c.,  and 

place  where  the  same  shall  be  sus-  seize  such  goods  for  rent,  as  they 

peeted  to  be  concealed,  who  shall  as-  might  have  done  if  such  goods  had 

sist ;  and  in  case  of  a  dwelling  house  ^  been  put  in  any  open  place. 
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value  of  the  horse^  at  the  time  of  the  accident  and  at  the 
end  of  the  six  weeks  (a). 

Verdict  for  the  plaintiff  accordingly. 
Erie,  and  Barsiow,  for  the  plaintiff. 

Miller,  and  FF.  C.  Rowe^  for  the  defendant. 
[Attomies — H.  Eaion^  and  Batten,'] 
(a)  See  the  case  of  Clart  v.  Maynard,  ante,  Vol.  7$  P*  741. 


D^,4ih,  Frazer  v.  Bunn. 

A  performer  it  JJEBT  for  work  and  labour  as  a  performer  at  the  theatre 
iitobeptidfor  of  the  defendant. — Pleas^  Ist.,  as  to  all  except  9A,  nun- 
nighuofper-  q^gin  indebitatus^  and  Sndly,  as  to  all  except  9/L,  a  plea 
of  payment,  and  Srdly,  as  to  the  sum  of  9/.,  payment  of  it 
into  Court. 

Replication  denying  the  plea  of  payment. 
It  appeared  that  the  plaintiff  had  performed  at  the  Eng* 
lith  Opera  House,  in  the  year  ISST,  and  that  the  season 


formance  od 
which  he  does 
not  perform, 
u  well  as  for 
thoie  on  which 
he  does  per- 
form, should 
not  declare  for 
work  and  la- 
bour, but "  for 

arreanofeaiarj  there  had  closed  on  the  18th  of  August  in  that  year»  and 
as  a  iredper-    ^|^^^  ^j^^  plaintiff  appeared  afterwards  at  Drury  Lane 
Theatre,  where  the  season  commenced  in  October,  18S7, 


A  letter,  in 
which  the  de« 
fendaot,  who 
was  proprietor 
of  a  theatre, 
wrote  to  a  tbhrd 
person,  ssyinf, 
■*  F.  roust  be 
satisfied  with 
his  present 
salary  until  I 
know  whet 
turn  the  season 
Ukes,"  is  not 
an  agreement, 
and  does  not  require  a  stamp. 

Where  a  performer  at  a  theatre  has  arrears  of  salary  due  to  him,  and  money  is  paid  to  him 
without  its  being  stated  to  him  that  it  is  paid  on  any  particular  account,  he  may  appropriate  the 
payment  to  any  part  of  the  arrear  that  he  chooses;  but  if  the  person  psying  had,  at  the  time  of 
the  payment,  made  an  entry  in  a  book,  stating  it  to  be  for  a  specific  portion  of  the  arrear,  and  had 
at  the  same  time  shewn  that  entry  to  the  performer,  that  would  hare  been  evidence  of  such  an 
appropriation  by  the  debtor  ai  would  be  binding  on  the  other  party. 


and  ended  in  July,  1838,  and  to  connect  the  defendant 
with  the  case,  a  letter  from  him  to  Mr.  Peake,  dated 
'Brighton,  Thursday/  was  offered  in  evidence.  This 
letter  was  received  by  Mr.  Peake,  about  the  month  of  Sep* 
tember  of  1831,  and  it  contained  the  following  passage, 
"  Frazer  must  be  satisfied  with  his  present  salary,  until  I 
know  what  turn  the  season  takes." 
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Hoggins,  for  the  defendant. — I  submit  that  this  is  an 
agreement  and  must  be  stamped. 

Lord  Abinoer,  C.  B. — ^It  is  nothing  at  all  between  the 
parties;  it  is  an  admission  that  the  defendant  makes  to  a 
third  person  that  the  plaintiff  was  in  his  service. 

The  letter  was  read. 

Mr.  Peakei  in  his  evidencei  further  stated*  **  the  plain* 
tiff  received  6/.  a  week  at  the  English  Opera  House,  but 
that  is  what  is  called  play-house  pay,  and  did  not  include 
those  nights  on  which  the  theatre  is  closed ;  if  there  were 
no  performance  the  plaintiff  would  not  be  paid ;  if  there 
was  a  performance,  he  would  be  paid,  whether  he  himself 
performed  or  not  During  Lent  he  would  be  paid  4fL  a 
week,  as  there  is  no  performance  on  Wednesdays  and 
Fridays ;  and  for  Passion  Week  he  would  not  be  entitled 
to  be  paid  any  thing,  as  the  theatres  are  then  shut ;  there 
was  an  arrear  of  9/.  10s.  due  to  the  plaintiff  at  the  English 
Opera  House* 

Hoggins. — This  action  is  for  work,  labour,  and  mate- 
rials, and  in  his  particulars  the  plaintiff  says,  ''This  action 
is  brought  to  recover  payment  of  the  sum  of  9/.,  being  the 
balance  due  for  twenty-two  nights  performance  at  the 
English  Opera  House,  between  the  38th  day  of  July  and 
the  20th  of  August,  1837,  after  deducting  13/.  paid  on 
account,  and  also  to  recover  payment  of  the  sum  of  37/., 
for  arrears  of  salary  for  performance  at  the  Theatre  Royal, 
Drury  Lane,  between  the  Snd  day  of  February  and  the 
89th  day  of  June,  1838."  The  evidence  is  that  the  pktin- 
tiff  is  to  be  paid,  in  a  great  part,  for  non-performance.  I 
submit,  therefore,  that  on  this  declaration  the  plaintiff  can 
only  recover  for  the  work  and  labour  which  he  has  actually 
done,  and  that  for  the  residue  his  action  should  have  been 
for  a  breach  of  his  engagement. 
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Lord  Abinger^  C.  B. — Mr.  Erie  may  amend  bis  deda- 
ration,  as  the  parties  came  here  really  to  try  the  same 
point. 

Hoggins. — ^WiQ  your  Lordship  now  allow  them  to  add 
a  special  count? 

Lord  Abinoer,  C.  B. — ^I  will  amend  the  declaration  to 
meet  the  casCi  by  stating  that  the  defendant  is  indebted 
to  the  plaintiff  for  arrears  of  salary,  due  to  him  as  a  hired 
performer  at  the  defendant's  theatre. 

Hoggins. — Should  it  not  be  shewn  that  the  plaintiff  was 
in  attendance  and  ready  to  perform  ? 

Lord  Abinger,  C.  B. — If  he  was  absent^  it  lies  on  you 
to  shew  that. 

The  defence  was,  that  the  plaintiff  had,  by  his  particulars 
of  demand,  limited  himself,  as  to  Drury  Lane  Theatre,  to 
a  period  of  time  between  the  2nd  of  February  and  the 
S9th  of  June,  1838,  and  could  not  recover  for  any  thing 
beyond  that  time ;  and  that  that  period  included  only  lOS 
nights  of  performance,  on  61  of  which  the  plaintiff  per- 
formed, and  it  was  proved  by  Mr.  Jones,  the  sub-treasurer 
of  Drury  Lane  Theatre,  that  he  between  those  dates  paid 
the  plaintiff  sums  amounting  in  the  whole  to  58/.;  but  it 
was  stated  by  Mr.  Jones,  that  nothing  was  said  by  him  to 
the  plaintiff  as  to  what  account  the  sums  were  paid  upon, 
and  that  he  (Mr.  Jones)  entered  them  in  a  book,  but 
neither  shewed  the  plaintiff  the  book,  nor  told  him  any 
thing  respecting  the  entry.  It  was  then  contended  that 
the  sums  paid  by  Mr.  Jones,  and  the  amount  paid  into 
Court,  more  than  countervailed  all  that  was  due  to  the 
plaintiff  during  the  period  comprised  in  the  particulars. 
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Lord  Abinoer,  C.  B.,  (in  summing  up). — The  plaintifFin  18S8. 
this  case  should  not  have  declared  for  work  and  labour,  but 
should  have  declared  for  arrears  of  salary  as  a  hired  per- 
former. He  has  also  limited  himself  very  unnecessarily  by 
his  particulars ;  for,  although  he  performed  for  the  whole 
season  at  both  theatres,  he  has  in  his  particulars  confined 
himself  within  certain  dates.  It  is  proved  by  Mr.  Jones, 
that  he  paid  the  plaintiff  58/.  Now,  if  a  debtor  pays  money, 
without  saying  upon  what  account  he  pays  it,  the  receiver 
may  apply  it  to  any  account  that  he  has  against  the 
debtor ;  but  if,  at  the  time  of  the  payment,  the  debtor 
mentions  upon  what  account  he  pays  it,  that  is  an  appro- 
priation by  which  the  other  party  is  bound.  If  Mr.  Jones 
bad  expressly  paid  this  for  what  was  due  to  the  plaintiff 
between  February  and  June,  the  plaintiff  would  have  been 
out  of  Court ;  but  so  far  from  that,  he  states  that  he  did 
not  tell  the  plaintiff  on  what  account  he  paid  it,  neither 
did  he  shew  him  the  book.  If  he  had  shewn  the  plaintiff 
the  book  in  which  he  had  entered  it  as  for  a  particular 
period,  that  would  be  evidence  of  appropriation ;  but  that 
was  not  so ;  and  I  think  that  the  plaintiff  is  at  liberty  to 
apply  those  payments  to  the  other  parts  of  what  had  been 
due  to  him,  and  that,  therefore,  he  may  recover  for  the 
rest  of  his  claim,  which  is  within  the  dates  stated  in  the 
particulars. 

Verdict  for  the  plaintiff  for  371. 

Erie  and  Barsiow,  for  the  plaintiff. 

Hoggins,  for  the  defendant. 

[Attornicfl — H.  Eaton,  and  C.  Af.  KingJ] 


CASES  AT  NISI  PRIUS, 
Sittings  in  London  after  Michaelmas  Term^  1888. 

BEFORB   LOUD   ABINOBR,  C  B. 


Dee.  %th.  Harrison  v.  Bbyington. 

Where  words,     J.  HE  declaration  stated  in  substance,  that  the  plaintiff 

imputing  msol-  .    j  ,      •       .  !•  t  i     •  0 

▼ency  in  trade,  Carried  on  the  Dusmess  of  a  glue  and  size  manufacturer, 

oneofthTiMirt-  ^^^  ^^^^  ^^^  defendant  spoke  of  him  in  the  way  of  his 

■uchini^duii  ^'**^®  Certain  words,  imputing  that  he  was  in  insolvent 

partner  may  circumstances,  and  unable  to  meet  his  engagements,  and 

maintain  an 

action  of  slander  that  his  name  would  soon  be  in  the  Gazette.  It  contained 
Omagra  for  Other  slanderous  statements,  and  set  out  as  special  da* 
the  injury  done  mage,  that  a  particular  firm  in  consequence  refused  to 
ii  not  neces-  Supply  him  with  goods,  and  a  person  who  was  in  partner- 
considered  as  ship  with  him  refused  to  continue  so  any  longer,  and 
pLtnenhipl  for   ^^^  partnership  was  dissolved.     Plea,  the  general  issue. 

which  a  joint 
action  only  can 

be  nudotained.  Kettjft  for  the  plaintiff.— In  cases  like  this,  it  is  impos- 

of  slander  the  ^ible  to  make  the  extent  of  the  injury  sustained  the  subject 

provcX  woSs  ®^  ^^^^^^  evidence.    If  a  man  goes  about  to  marketo  and 

used,  and  can-  coffec-houses.  Uttering  slanders  affecting  a  man  in  bis 

not  be  allowed  1  1  «      1  ■  1 

to  state  the        trade,  many  persons  hear  them,  of  whom  the  party  slan- 
d^Md'^pon'*"*"   dered  knows  nothing;    he  is  cut  by  his  acquaintance 
^h^'wh^^r^'f'h    ^'^'*®^^  being  aware  of  the  reason,  and  persons  refuse  to 
coQTersatlon.      have  dealings  with  him  without  his  having  ever  heard  that 
any  thing  had  been  said  against  him.    Words  spoken  of  a 
man  in  his  business  are  different  from  all  other  slanders. 
If  you  call  a  man  a  thief,  he  does  not  of  necessity  become 
one,  but  if  you  continue  to  utter  slanders  imputing  insol- 
vency to  him,  they  are  very  likely  to  produce  it  at  last. 

It  appeared,  that  the  plaintiff  had  been  for  some  time 
in  the  employ  of  the  defendant,  a  glue  manufacturer  at 
Bermondsey,  and  left  him  about  the  middle  of  the  year 
1835,  and  set  up  for  himself  in  the  same  business  in  the 
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neighbourhood..  In  the  month  of  Septemberi  in  that  year,  1888. 
the  defendant  wrote  to  the  landlady  of  the  house  where 
the  plaintiff  lodged,  informing  her  that  the  pk&intiff  was 
not  any  longer  in  his  service.  Upon  which  she  went  to  **▼»»•«>». 
him,  and  a  conversation  ensued,  in  the  course  of  which 
the  defendant  said  that  he  understood  the  plaintiff  owed 
her  money,  and  he  thought  it  right  in  consequence  to  in- 
form her  that  he  was  no  longer  in  his  service.  She  asked 
him  whether  there  was  any  thing  wrong  or  dishonest 
in  the  plaintiff's  conduct.  He  replied  no ;  that  he  was 
strictly  honest  and  honourable  ;  and  the  only  fault  he  had 
to  find  with  him  was,  that  he  was  a  gay  young  man,  and 
thought  nobody's  opinion  was  so  good  as  his  own.  She 
then  asked  the  defendant  for  his  advice,  and  he  said  his 
advice  was,  that  she  should  present  her  bill  and  get  it 
paid,  and  send  the  plaintiff  away  home  to  his  friends.  It 
further  appeared,  that  in  the  month  of  January^  18S6,  a 
person  named  Raymond,  was  in  negociation  with  the 
plaintiff,  for  a  partnership  between  the  plaintiff  and  his 
son ;  and  the  defendant,  who  was  a  stranger  to  him,  called 
on  Mr.  Raymond  one  morning,  and  asked  him,  whether  it 
was  himself  or  his  son  who  was  going  to  be  a  partner  with 
Harrison.  He  replied,  ''  It  is  not  me,  but  a  friend  of 
mine,  who  does  not  mind  losing  20,00(U.'*  Raymond 
stated  that  he  said  this,  because  he  thought  there  was 
some  ill-feeling  on  the  part  of  the  defendant.  The  de- 
fendant told  him  that  his  friend  would  lose  it  all,  for  that 
Harrison  had  given  him  some  calculations  which  were  all 
false,  and  he  would  advise  his  friend  to  get  out  of  it  as 
soon  as  he  could.  Raymond  swore  that  he  advanced  1500/. 
to  the  plaintiff  as  part  of  hb  son's  capital,  and  Aat  the 
partnership  accounts  were  made  up  at  the  end  of  the  year 
1836,  and  there  was  a  loss  of  about  1200/.,  that  Salter 
advanced  700/.  more,  and  the  partnership  continued  for 
another  year;  but  whether  at  Christmas,  1837,  there  was 
a  loss  or  not,  he  did  not  know.  He  added,  that  when  he 
found  Harrison's  credit  was  blighted,  he  backed  his  son 
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1838.  ^u^  ^  ^^^^  A3  ^^  could.  He  further  said^  that  the  plain- 
tiff's father  joined  him  as  security  for  the  sum  of  1000/., 
and  that  the  partnership  was  dissolved  some  time  in  1838^ 
Bbvinotok.    |,h^  g^^  ^ijat  part  of  the  year  he  could  not  tell. 

A  witness  named  Fenner,  who  was  in  the  habit  of 
attending  the  leather  market  in  Bermondsey,  which  the 
defendant  also  attended,  said  that  the  defendant  frequently 
spoke  to  him  about  the  circumstances  and  credit  of  the 
plaintiff;  that  on  one  occasion,  about  the  middle  of  the 
year,  1837,  he  said  to  him,  on  the  market  day,  in  the 
presence  of  several  persons,  that  it  was  all  up,  or  all  over, 
with  Harrison,  and  that  he  would  be  in  the  Gazette  very 
shortly,  or  that  he  would  be  in  the  Gazette  the  next  week. 
On  another  occasion,  the  defendant  said  that  Harrison  had 
got  a  person  to  go  into  partnership  with  him,  he  believed 
it  was  a  person  from  the  corn  market,  but  let  him  be  who 
or  what  he  might,  he  would  lose  his  money. 

A  witness  named  Farmer,  was  called  to  prove  the  speak- 
ing of  certain  words  in  the  market  at  Leadenhall,  in 
February,  1836;  he  said,  **  I  do  not  remember  the  words 
at  all,  only  the  impression  made  upon  my  mind,  it  was 
respecting  Harrison,  the  conversation  was  with  Mr.  Law- 
rence, jun.,  the  defendant  began  it.  [Lord  Abingbr, 
C.  B. — What  were  the  words  ?  this  is  an  action  for  slander, 
you  cannot  have  the  impression.]  A  short  time  after  this, 
I  called  on  the  defendant,  who  said,  if  I  had  trusted 
Harrison  I  had  better  get  the  money,  which  I  intended  to 
do,  from  the  prior  conversation  which  I  had  heard  before 
between  him  and  Mr.  Lawrence." 

Lord  Abinger,  C.  B. — ^That  is  an  indirect  mode  of 
getting  the  impression. 

On  his  cross-examination  the  witness  said,  "  I  have 
always  told  Harrison  I  should  never  trust  him,  but  must 
have  the  money  prior  to  the  goods  leaving.**  On  his  re- 
examination he  said,  **  I  told  Harrison  what  the  defend- 


MICHAELMAS  TERM,  2  VICT.-EXCH.  711 

ant  had  said,  and  addedi  that  I  should  not  trust  hiaoi  but        isss. 
must  have  the  money/' 

A  witness  named  Hayter  proved,  that  in  September, 
1836,  he  had  dealings  with  Harrison,  on  behalf  of  a  firm  in 
the  country ;  and  that  in  August,  1837,  he  went  on  busi" 
ness  to  the  defendant,  and  happened  to  tel)  him  that  he  had 
called  on  Harrison.  The  defendant  said, ''  Oh,  you  have 
been  to  Harrison,  have  you,  you  must  be  careful  what  you 
do  with  him."  The  witness  said,  **  Why,  sir  ?  I  have  done 
business  with  him  once,  and  found  him  correct  to  a  day,  and 
very  honourable."  The  defendant  said, "  That  is  all  very 
well ;  I  wish  I  had  always  found  it  so  with  Harrison ;  I  first 
took  him  into  my  employ  out  of  charity,  having  known  his 
family ;  and  for  the  sake  of  employment,  I  believe  he  would 
have  come  for  any  salary  ;  he  always  proved  himself  very 
steady  while  in  my  employ,  but  since  he  has  turned  nothing 
but  an  upstart  and  proud  fool ;  he  has  got  a  little  know- 
ledge of  our  business,  and,  by  making  false  statements,  he 
has  found  some  person  with  money  to  join  him  in  business, 
and  through  his  ignorance  he  will  soon  rob  him  of  500/. 
or  600/.**  The  witness  told  the  defendant  he  was  very 
much  obliged  to  him,  and  then  offered  him  an  article  which 
he  had  promised  Harrison  he  should  have  the  first  offer 
of,  and  then  added  these  words,  **  After  what  you  have 
said,  I  shall  not  go  to  Harrison  again."  He  said,  **  No, 
if  you  do  you  must  have  cash,  for  it  will  soon  be  up  with 
him  altogether.*' 

Another  witness,  who  made  a  conditional  contract  with 
Harrison,  in  August,  1837,  stated,  that  he  admitted  to  him 
that  he  had  a  partner  who  was  a  minor,  and  told  him  that 
he  was  very  poor,  but  that  he  would  pay  him  for  his  goods. 
This  witness  added,  that  he  understood  that  Harrison 
kept  a  lady,  and  a  horse  and  gig,  and  that  he,  the  witness, 
had  five  or  six  strangers  in  a  day  coming  to  him  to  enquire 
about  Harrison's  credit,  but  he  did  not  give  them  any 
information ;  he  further  stated  that  several  small  cheques 
of  Harrison's  were  lying  over  due ;  and  on  his  mentioning 
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1888.       ^^^  of  ^bc»^  foi^  ^*  to  him,  his  answer  was  that  he  was 
very  sorry,  but  it  would  be  paid  in  a  few  days. 

Plati,  for  the  defendant. — It  is  evident  that  the  plain- 
tiff's want  of  success  in  business  must  be  attributed  to  his 
extravagance,  and  not  to  anything  said  by  the  defendant. 
There  is  no  evidence  as  to  how  his  losses  were  occasioned; 
there  is  no  evidence  of  any  payments  in  trade ;  the  part- 
nership was  not  dissolved  in  consequence  of  anything 
which  the  defendant  said.  This  action  was  brought  in 
January,  in  the  present  year,  and  the  father  of  the  io£uit 
Parker  will  not  swear  that  the  partnership  did  not  exist 
as  late  as  October  last.  Young  Raymond  himself  would 
have  been  the  best  witness,  for  he  could  have  explained 
the  whole  matter,  and  shewn  how  the  losses  in  business 
occurred :  but  he  is  not  called,  because  he  knows  too  mudu 
An  action  for  slander  is  not  midntainable,  when  the  state- 
ment is  made  in  confidence  and  good  faith.  People  would 
naturally  make  enquiries  as  to  a  new  person  starting  in  the 
glue  trade,  and  when  they  found  that  he  had  said  he  was 
very  poor,  and  that  he  had  an  infant  and  irrespooisible 
partner,  and  was  trading  on  a  borrowed  capital,  they  would 
not  be  disposed  to  trust  him  in  the  market.  As  to  ths 
special  damage,  that  is  an  injury  to  the  partnership^  and 
not  to  the  plaintiff  individually. 


Lord  Abinoer,  C.  B.,  in  summing  up,  said — ^This 
divides  itself  into  two  parts ;  some  of  the  words  are  charged 
as  imputing  insolvency  in  trade,  and  others  are  charged  as 
producing  what  is  called  special  damage.  There  is  some 
evidence  on  both  these  points,  and  it  will  be  for  you  to  say 
what  damages  you  think  the  pUintiff  has  sustained  on 
either  of  them.  I  do  not  think  that  there  is  anything  in 
the  evidence  of  the  first  witness  which  could  be  the  found- 
ation of  any  action.  It  seems  to  me  that  all  the  defendant 
did  on  that  occasion  was  quite  proper.  He  said  the  plain- 
tiff was  strictly  honest  and  honourabloi  and  the  only  fault 
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h%  bad  to  find  with  him  was,  that  he  was  a  gay  young  1833, 
man,  and  thought  nobody's  opinion  was  so  good  as  his 
own.  This  is  not  any  thing  against  him  in  bis  trade.  The 
next  witness  is  Raymond.  He  states  a  conversation,  but  ^vviva'*** 
it  seems  that  the  partnership  was  not  stopped  in  conse« 
quence  of  the  hint  contained  in  it  I  do  not  find  that 
the  words  in  the  declaration  about  the  partnership  are 
prored.  The  words  were  uttered  before  the  partnership 
was  fuHy  formed^  and  it  was  continued  long  after.  Then 
as  to  Fenner*s  evidence :  he  states,  that  the  defendant 
said  it  was  all  up  with  Harrison,  and  that  he  would  be  in 
the  Gaaette  very  shortly.  So  far  it  proves  that  part  of 
the  declaration  which  alleges  that  he  spoke  those  words* 
I  cannot  say  that  that  does  not  entitle  the  plaintiff  to  your 
verdict;  for  though  the  speaking  may  not  produce  any 
damage  at  all,  yet  in  point  of  law  the  words  are  actionable, 
as  words  spoken  of  him  in  the  way  of  hb  trade,  and  the 
law  does  not,  in  such  a  case,  allow  a  man  to  say  anything 
unnecessarily  to  the  prejudice  of  hb  neighbour.  The 
next  witness  does  not  recollect  the  words  used.  I  think 
the  witness  Joseph  Hayter  does  prove  something  mate- 
rial. The  words  he  proves  are  not  justified,  and  they  will 
entitle  the  plaintiff  to  a  verdict,  as  they  are  not  justified ; 
and  he  says,  besides,  that  he  declined  to  sell  the  plaintiff 
the  goods  which  he  had  promised,  in  consequence  of  what 
was  said.  It  b  argued  that  the  special  damage  as  to  that 
is  the  special  damage  of  the  partnership,  and  not  of  the 
plaintiff  alone.  I  hardly  know  how  to  deal  with  that  ai^u- 
nent;  but  it  seems  to  me  that  the  reflection  is  on  the 
character  of  the  plaintiff,  and  I  should  advbe  you  to  findj 
if  you  can,  what  damage  the  plaintiff  has  sustained  in  con- 
sequence, and  the  learned  counsel  may  make  any  applica- 
tion he  may  think  right  hereafter  upon  that  point  (a). 

(a)  No  motion  wos  mads  upon  rect ;  for  if  a  Joint  action  hsd  bsen 

this  or  sny  other  point  on  either  brought  by  the  two  psrtnen,  ne 

side.    The  opinloD  of  the  learned  damages  eonld  hate  been  gifw 

Judge  appears  to  be  quite  cor-  fbr  aaj  bjory  to  the  piifits  Ail* 
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The  last  witness's  evidence  does  not  seem  to  shew  that 
the  plaintiff  sustained  any  damage  in  consequence  of  what 
the  defendant  said,  as  he  told  the  witness  nothing  which 
he  did  not  know  before.  I  think,  upon  the  whole,  that  yoa 
ought  to  find  your  verdict  for  the  plaintiff,  and  you  will 
give  him  such  damages  as  you  think  proper. 

Verdict  for  the  plaintiff, — Damages,  one 
farthing.  The  jury  negatived  the  allega- 
tion of  special  damage. 

Kelly,  and  Barstow^  for  the  plaintiff. 
Platt^  Whaieley^  and  Turner^  for  the  defendant. 
[Attomies— Gocf<iar<;,  and  H.  ^  E.  Gauntktt.'] 


Isaacs  v.  Belcher  and   Others,  Assignees  of  Joel  a 
Bankrupt. 

jL  rover  for  household  furniture,  wine,  ale,  &c.  The 
declaration  stated,  in  the  usual  form,  that  the  plaintiff  was 
possessed  as  of  his  own  property  of  the  goods  and  chattels 
mentioned,  &c.  The  defendants  pleaded  that  they  were  not 
guilty  of  the  conversion,  and  also  that  the  plaintiff  was  not 
possessed  of  the  goods,  &c.  as  of  his  own  property. 


Ike.  8<A. 

In  an  action 
of  trover  for 
household  fur- 
niture, &c., 
where  the  de« 
claration  stated 
that  the  plain- 
tiff was  pos- 
sessed of  the 
goods  as  of  his 
own  property, 

the  defendanU,  who  were  the  assignees  of  a  hankrupt,  pleaded,  1st,  that  they  were  not  guilty  of  the 
conversion,  and,  2adly,  that  the  plaintiff  was  not  possessed  of  the  goods  as  of  his  own  property:  it  was 
h$ld  at  Nisi  Prius,  that,  in  order  to  admit  evidence  of  the  rights  of  the  defendants  as  assignees, 
on  the  ground  that  the  goods  were  in  the  order  and  disposition  of  the  bankrupt,  that  defenee 
should  have  been  speckflly  pleaded;  but  the  Court  of  Exchequer  were  of  opinion  that  the  defence 
relied  upon  was  evidence  under  the  plea  that  the  plaintiff  was  not  possessed  of  the  goods  as  of  his 
own  property. 


ings  of  one,  but  the  joint  action 
would  only  have  been  xnaintain- 
able  for  an  injury  to  that  in  which 
both  had  a  joint  interest.  In  a 
case  where  an  action  for  false  im- 
prisonment was  brought  by  two 
persons  jointly,  it  was  held  that 
the  action  would  lie  for  money 
which  they  had  jointly  paid  to  pro? 


cure  their  enlargement,  but  thai 
damages  could  not  be  given  for 
the  particular  injury  and  incon- 
venience which  they  had  person* 
ally  suffered  in  their  individual 
capacity.  See  the  case  of  Hmy* 
thorn  and  Another  v.  Xotoson,  ante; 
Vol.  3,  p.  196,  and  the  cases  thtre 
referred  to. 
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It  appeared  that  the  plaintiff  was  a  merchant,  who^  in  isds. 
April,  1835,  having  occasion  to  leave  bis  residence  in 
London  for  a  larger  house  at  Manchester,  left  the  goods 
&c.  mentioned  in  the  declaration  with  a  perspn  named 
Joel,  at  first  a  house  agent,  and  afterwards  an  uphol- 
sterer, for  safe  custody.  Joel  became  bankrupt,  and  his 
assignees  seiseed  the  property  under  the  commission. 

After  these  facts  had  been  proved. 

Lord  Abingbr,  C.  B.,  inquired  of  fVhaleley,.  who  was 
counsel  for  the  defendants,  whether  they  had  any  other 
defence  than  in  their  character  of  assignees  ? 

Whaieley  replied  in  the  negative,  upon  which 

Lord  Abinger  said. — Then  I  think  you  ought  to  have 
pleaded  your  defence  specially. 

Whateley.—l  submit  that  it  is  not  necessary  to  plead 
specially.  The  goods  were  sent  to  Joel  so  far  back  as 
April,  1835,  and  he  treated  them  as  his  own,  and  was 
obtaining  credit  on  account  of  them.  This  will  be  evi- 
dence under  the  plea  that  the  plaintiff  was  not  possessed 
of  the  goods  as  of  his  own  property. 

Lord  Abinger,  C.  B. — The  property  does  not  pass. 
The  assignees  have  only  the  right  of  sale  under  the  act. 
Joel  was  the  plaintiff's  agent,  and  the  possession  of  the 
plaintiff's  agent  is  his  possession  until  the  right  is  shewn 
to  be  in  some  other  person.  If  ever  there  was  a  special 
plea  needed  in  a  case  of  trover,  it  is  this  case.  You  ought 
to  have  pleaded  that  the  goods  were  in  the  order  and  dis- 
position of  the  bankrupt.  Are  you  prepared  to  prove  the 
different  steps  of  the  bankruptcy  ? 

Whaieley  replied  that  he  was. 
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Lord  Abikur,  €.  B.— And  hare  the  other  side  noticej 
to  as  to  be  prepaid  to  rebut  your  evidence  ? 

Humfrty  end  Barstow,  for  the  plaintiff;  stated  that 
they  had  not  notice,  and  were  not  prepared. 

Wkaielejfy^^I  think  I  could  produce  a  ease  to  your 

Lordship,  though  I  have  it  not  here  now,  in  which  it  was 
held  that  this  defence  might  be  given  in  evidence  under 
the  plea  that  the  plaintiff  was  not  possessed  as  of  his  own 
property. 

Lord  Abinger,  C.  B. — If  you  shew  me  any  case,  I 
shall  be  very  happy  to  yield  to  its  authority ;  but  if  you 
do  not,  I  must  exercise  my  own  judgment;  and  I  think 
you  cannot  go  into  the  defence  you  propose  without  a 
special  plea.  I  cannot  suppose  that  the  new  rules  were  in- 
tended to  prevent  the  necessity  of  a  special  plea  in  such  a 
case,  fbr  it  seems  to  me  to  be  exactly  the  case  in  which,  if  a 
apeeial  plea  is  to  be  pleaded  in  trover  at  all,  such  plea  is 
essentially  requisite. 

Bantow  said,  that  such  pleas  were  constantly  used. 

Whateley  said,  that  the  plea  in  the  present  case  was 
drawn  by  a  special  pleader  of  great  eminende,  and  he 
hoped  his  Lordship  would  allow  him  to  move  the  Court 
upon  this  point. 

Lord  Abinger,  C.  B.— I  do  not  think  I  ought  16 
receive  the  evidence.  Of  course  you  will  have  the  right 
of  applying  to  the  Court.  If  I  am  wrong  in  opinion,  you 
will  be  entitled  to  a  new  trial. 

Verdict  for  the  plaintiff^;  damages  lOOA, 
to  be  reduced  to  one  shilling  if  the 
goods  are  given  up. 
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Humfrey  and  Barstaw,  for  the  plaintiff* 

WAatelejft  for  the  defeDdants. 

[Attomies— ^.  Clare,  and  E,  J.  I^dney.'] 


In  the  ensuing  Term,  Whateley  obtained  a  rule  nisi, 
which  was  subsequently  made  absolute,  for  a  new  trial, 
the  Court  being  of  opinion  that  the  evidence  tendered 
was  admissible,  without  any  plea  specially  setting  out  the 
facts. 


BEFORE  MR.  JUSTfCE  COLTMAK  (a). 


Dixon  r.  Hurrell.  j^^  ^^^ 

JLlEBT  for  goods  sold. — Plea,  nunquam  indebitatus.        ir*  husband 

and  wife  tepa- 
rate  by  mndial 

It  was  opened  by  Wightman,  for  the  plaintiff,  that  the  content,  the 
defendant,  who  kept  a  china  shop  in  the  City  Road,  had,  UaUe  for 
since  the  year  1831,  been  separated  from  his  wife ;  and  J^JIJSjn"*ce 
that  the  present  action  was  brought  for  coals  supplied  to  ^  ^  *^«» 

unleH  sbe  naa 

the  wife  after  the  separation,  and  up  to  the  time  of  her  a  competeoc 

J      .1  provliioii  either 

neath.  Itom  the  hui- 

band  or  from 

The  delirery  of  the  coals  was  proved.  hw  own)  and 

ifsheliaatadi 
proi^non*  it 

ErlCf  for  the  defendant. — I  submit  that  the  plaintiff  uet  on  the 
must  be  nonsuited.  It  was  held,  in  the  case  of  Main*  ghew^t' 
waring  v.  Leslie  (Jb),  that  in  a  case  of  this  kind  it  is  the     \°?*  ?*"^ 

band  that  he 
will  not  pay  for  goods  lupplied  to  his  wife,  will  not  aTaii  him  if,  under  the  drcnmstanoes  of  the 
separation,  he  it  liable;  but  if  the  hatband  and  wife  both  deal  with  the  tame  tradesman,  and  the 
latter  agree  with  the  hosband  not  to  charge  him  for  goods  to  be  supplied  to  the  wife,  the  tradesman 
cannot  after  that  charge  the  husband  for  such  goods. 

(a)  By  the  stat  11  Geo.  4  &  powered  to  try  London  and  Mid- 
1  WilL  4,  c.  70,  8. 4,  every  Judge  dlesex  issaes  in  any  of  such  courta. 
of  the   superior  courts  it  em-         (&)  Ante.  Vol.  2,  p.  507* 
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1838.        ^u^y  of  the  plaintiff  to  give  some  evidence  as  to  why  the 

^     V  "^       defendant's  wife  has  left  her  husband. 
Dixon 

HuRRBU.  Wighiman,  for  the  plaintiff,  relied  on  the  case  of  Clifford 

V.  Laton  (a). 

CoLTMAX,  J. — I  think  that  this  case  must  proceed.  If 
the  defendant  has  allowed  his  wife  any  reasonable  sum 
for  her  maintainance,  he  can  shew  that.  If  these  parties 
separated  by  mutual  consent,  the  husband  is  liable  for 
reasonable  maintainance  for  his  wife,  unless  she  has  a 
competent  provision,  either  from  him,  or  from  some  fund 
of  her  own;  and  a  tradesman  cannot,  in  general,  know 
whether  the  wife  has  such  a  provision,  or  not.  I  cer- 
tainly agree  with  the  case  cited  by  Mr.  Wightmatu 

Erie  (to  the  jury). — ^If  a  tradesman,  knowing  of  a 
separation  of  a  husband  and  wife,  chooses  to  trust  the 
wife  after  he  has  notice  from  the  husband  that  he  will 
not  pay  debts  cdntracted  by  the  wife,  the  tradesman  can- 
not look  to  the  husband  for  payment.  I  shall  shew  that 
the  defendant  dealt  with  the  plaintiff  for  the  coals  he 
used  in  his  own  house,  and  that  the  bills  for  the  coals 
supplied  to  the  defendant  were  headed  '*  Mr.  Hurrelly** 
those  for  the  wife's  coals  being  headed  **  Mrs.  Hurrelh" 
I  shall  also  prove  that  the  defendant  told  the  plaintiff  not 
to  look  to  him  for  payment  for  the  coals  supplied  to  bis 
wife ;  and  I  shall  also  shew  that  the  defendant  and  his 
wife  separated  by  mutual  consent,  and  that  Mrs.  Hurrell 
had  a  suitable  maintenance  from  dividends  she  received 
from  funded  property,  and  from  a  share  of  the  rent  of  a 
house. 

It  was  proved  that  Mrs.  Hurrell  received  the  dividends 
on  a  sum  of  2,120/.  consols.,  which  had  been  settled  to  her 
separate  use,  and  also  10/.  a-year  as  her  share  of  the  rent 
of  a  house  in  Tabernacle  Row.     The  coal  bills,  headed 

{a)  Ante,  Vol.  3,  p.  16. 
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''  Mr.  Hurrell/'  for  the  coals  supplied  to  the  defendant 
himselfi  and  those  headed  ''  Mrs.  Hurrell,"  for  the  coals 
supplied  to  her,  were  put  in. 

CoLTMANi  J. — We  may  take  that  there  were  concurrent 
accounts  going  on  as  to  the  coals  supplied  to  the  husband^ 
and  those  supplied  to  the  wife. 

It  was  also  proved  that,  before  the  delivery  of  the  coals 
in  question,  ''  the  defendant  said  to  the  plaintiff  that  he 
would  pay  no  debts  belonging  to  his  wife,  and  the  plaintiff 
seemed  quite  satisfied^  but  did  not  say  any  thing." 

CoLTUANi  J. — If  a  wife  elopes  with  an  adulterer,  or 
even  if  she  elopes  from  her  husband  without  cause,  the 
husband  is  not  liable  upon  her  contracts.  If,  on  the  con- 
trary, the  wife  is  driven  from  her  husband's  house  by 
his  misconduct,  she  can  charge  him  with  the  amount  of 
suitable  necessaries.  This  is,  however,  a  sort  of  middle 
case,  and  it  appears  from  the  authorities  cited,  that  in 
cases  of  this  class,  the  opinion  of  Lord  Tenierden  has 
fluctuated.  My  opinion  is,  that  if  the  husband  and  wife 
separate  by  mutual  consent,  the  husband  is  liable  for 
necessaries  supplied  to  the  wife,  unless  she  has  a  com- 
petent provision,  either  from  her  husband,  or  from  her 
own  resources.  What  sum  per  annum  amounts  to  a  com- 
petent provision,  must  depend  on  the  station  of  the 
parties,  and  the  circumstances  of  each  particular  case; 
and  what  would  be  a  very  competent  provision  in  one 
station,  and  under  one  set  of  circumstances,  would  not  be 
so  on  another.  Here  it  appears  that  the  defendant's  wife 
had  a  separate  provision,  to  an  amount  of  between  70/. 
and  80/.  a-year.  You  will  say,  whether  that  was  reason- 
ably sufficient  for  her  as  the  wife  of  a  person  who  kept  a 
china  shop  in  the  City  Road.  Another  ground  of  defence 
is,  that  the  defendant  has  entered  into  a  sort  of  agreement 
with  the  plaintiff,  that  the  plaintiff  was  not  to  charge  him 
for  coals  supplied  to  the  wife,  and  that  concurrent  ac- 
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eounti  were  to  be  kept,  and  that  the  defendant  said  he 
would  not  pay  any  of  his  wife's  debts.  Now^  the  husband 
merely  saying  that  he  would  not  pay  for  the  wife's  coals, 
if  by  law  he  is  liable  to  do  so,  amounts  to  nothing.  If, 
indeed,  the  plaintiff  consented  and  agreed  that  he  would 
not  charge  the  husband  for  the  coals  to  be  thereafter 
supplied  to  the  wife,  that  would  be  a  defence ;  but  a  mere 
notice  from  the  husband  would  not  be  enough.  The 
question,  therefore,  is  this : — Had  the  defendant's  wife  a 
competent  provision  independent  of  her  husband  t  If  she 
had,  the  defendant  is  not  liable.  If  she  had  not,  the  de- 
fendant is  liable,  unless  the  plaintiff  agreed  that  he  would 
not  charge  the  defendant  for  any  coals  that  he  should 
supply  to  the  defendant's  wife. 

Verdict  for  the  defendant — the  jury  consider- 
ing the  provision  to  be  sufficient. 

Wighiman,  for  the  plaintiff. 
Erie,  for  the  defendant 

[Attornies— ^tif till  ^  M.,  and  Jacquet  i  00,1 


Siiiings  at  Westminster  after  Hilary  Term,  1889. 

BBFORB  MR.  BARON  ALDERSON. 


The  tenn 
<<  habitable 


Bblchbr  and  Others,  Assignees  of  Retholds,  a  Bank- 
rupt, and  Grebn  v.  M'Intosh. 

Assumpsit.    The  declaration  stated    that  on  the 
pa""mcanrr   19*  of  March,  1834.     Messrs.  Reynolds  and  Green,  be- 

state  of  repair 

reaaonaUy  fit  for  the  oceupatioii  of  an  inhabitant 

Where  a  tenant  takes  premises  which  are  oot  of  repair,  and  agrees  *'  to  put  the  premises  into 
habiuble  repair/'  this  implies  that  he  is  to  put  them  into  a  better  state  than  that  in  which  he  foimd 
them;  and,  regard  l>eing  had  to  the  state  of  the  premises  at  the  time  of  the  agreement,  and  of 
their  sitoation,  and  to  the  class  of  persons  liiEely  to  inhabit  them,  he  is  to  put  them  into  a  coa* 
dition  fit  for  a  tenant  to  inhabit. 

To  a  dedaratioo  on  an  agreement  ft>r  not  repairing  premises  in  a  reasonable  time,  the  defendant 
pleaded  that  he  did  repair  within  a  reasonable  time:— J7e/J,  that,  on  these  pleadings,  the  pUlattff 
shonld  begin;  for  if  no  tridence  was  ofiered  on  either  side,  the  defendant  would  suoeeed. 
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fore  the  bankruptcy  of  the  former^  had|  under  a  written  jg^g. 
agreement^  let  to  the  defendants  certain  premises  from  the 
S5th  of  March  in  that  year  for  a  term  of  three  years, 
at  a  rent  of  110/.,  and  that  the  defendant  undertook,  fte. 
that  he  shonld  *'  pnt  into  habitable  repair  the  said  pra- 
uises  within  a  reasonable  time,  and  would  deliver  up  the 
■ame  with  the  fixtures,  at  the  expiration  of  the  said  three 
years,  in  such  a  state  of  habitable  repair,  reasonable  wear 
and  tear  excepted  in  the  meantime,  except  a  cottage  then 
standing  on  the  said  ground,  the  roof  of  which  the  said 
defendant  was  to  repair.'*  Breach — ^that  the  defendant 
'^  did  not,  within  a  reasonable  time,  put  the  said  premises, 
other  than  the  said  cottage,  into  habitable  repair,  reason- 
able wear  and  tear  in  the  meantime  excepted  )*'-— and  it 
then  stated,  as  special  damage,  that  the  representative 
of  the  superior  landlord  of  Messrs.  Reynolds  &  Green, 
had,  by  reason  of  the  non-repair  by  the  defendants,  reoo- 
vered  the  premises  by  ejectment,  on  a  forfeiture  for 
breach  of  the  usual  covenant  to  **  uphold,  support,  repair 
and  amend." 

Plea,-^That  the  defendant  "  did,  within  a  reasonable 
time,  to  wit,  twelve  months,  put  the  said  prembes,  other 
than  the  said  cottage,  into  habitable  repair,  and  that  the 
■ame  were  in  such  habitable  repair  at  the  time  the  posses- 
aion  was  recovered,  as  in  the  declaration  mentioned,  rea- 
sonable wear  and  tear  in  the  meantime  excepted,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  agreement" 
(concluding  to  the  country). 

CroufdeTf  for  the  defendant,  claimed  the  right  to  begin. 

Alderson,  B. — I  think  the  plaintiff  ought  to  begin,  for 
if  no  evidence  was  given  on  either  side,  the  defendant 
would  succeed  (a). 

It  appeared  that  the  premises  were  situate  on  the  north 
(a)  See  the  case  of  Sifwgtd  v.  Liggett,  MMXt,  Vol.  7,  p.  613. 
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1839.  side  of  Soatbampton  Mew8«  near  Euston  Sqaare;  and 
that  although  they  were  not  in  a  good  state  of  rei>air  at 
the  time  of  the  commencement  of  the  present  action,  they 
were  in  a  better  state  than  they  had  been  when  the  de- 
fendant first  took  possession  of  them. 

From  the  evidence  respecting  the  special  damage,  it 
appeared  that  on  the  26th  of  April,  182S,  Jane  Rayner 
had  demised  the  premises  to  a  person  named  Ellis,  for  a 
term  of  77  years,  at  a  rent  of  55/.  a  year,  with  the  usual 
covenant, ''  well  and  sufficiently  to  uphold,  support,  repair 
and  amend  ;'* — and  that  after  this,  Mr.  Ellis  mortgaged 
his  term  to  a  person  named  Kibblewhite,  and  that  in  the 
year  18S4,  Messrs.  Ellis  &  Kibblewhite  had  sold  their 
interest  to  Messrs.  Reynolds  &  Green  for  1050/.,  payable 
by  instalments,  which  had  not  all  become  due  on  the  25th 
of  May,  1835,  when  a  person  named  CuUeme,  who  was 
entitled  to  the  reversion  as  the  assignee  of  Jane  Rayner, 
recovered  the  premises  by  ejectment  on  a  forfeiture  for 
the  breach  of  Mr.  Ellis's  covenant  to  repair. 

Crofffder  cited  the  case  of  Auworih  v.  Johnson  (a). 

Alderson,  B. — ^I  will  tell  you  what  I  conceive  the  terms 
**  put  into  habitable  repair  **  to  mean.  I  take  it  to  be,  that 
the  tenant  is  to  put  the  premises  into  a  state  reasonably  fit 
to  be  occupied  by  an  inhabitant. 

Kelly,  for  the  pluntiffs. — Without  any  agreement,  a 
tenant  from  year  to  year  is  to  keep  the  premises  wind  and 
water  tight,  but  under  this  agreement  the  defendant  would 
be  bound  to  do  much  more  than  that. 

Aldbrson,  B.,  (in  summing  up). — You  will  have  to  say 
whether  the  defendant  has  broken  his  agreement,  by  not 


(a)  Ante,  Vol  6|  p.  239. 
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patting  these  premises  into  repair  in  a  reasonable  timej  to        1839. 
the  extent  to  which  he  was  bound  by  the  agreement. 

This  agreement  is  to  put  the  premises  into  "  habitable 
repair."  The  term  "  tenantable  repair  **  may  have  a  some- 
what different  meaning  to  the  term  "  habitable  repair ;" 
but  in  either  case  the  repair  must  have  reference  to  the 
state  of  the  premises  at  the  time  of  the  making  of  the 
agreement.  No  one  is  bound  to  give  his  landlord  a  new 
house  instead  of  an  old  one.  If  a  house  falls  down  by 
mere  old  age,  the  tenant  is  not  bound  to  put  up  a  new 
one.  If  it  falls  down  by  the  fault  of  the  tenant,  it  is  other- 
wise. Here  the  tenant  is  to  put  the  premises  into  habit- 
able repair,  which  implies  that  he  is  to  put  them  into  a 
better  state  than  that  in  which  he  found  them.  The 
word  ''  put "  haS|  I  think,  clearly  a  reference  to  an  im- 
proved state,  and  that  is  to  be  a  state  fit  for  habitation. 
The  tenant  here  is  not  to  make  a  new  house,  but  regard 
being  had  to  the  state  in  which  it  was  at  the  time  of  the 
agreement,  and  also  to  the  situation  and  the  class  of  per- 
sons who  are  Ukely  to  inhabit  it,  he  is  to  put  it  into  a  con- 
dition fit  for  a  tenant  to  inhabit.  It  is  clear  that  the 
premises  were  out  of  repair  at  the  time  of  the  agreement, 
and  that  the  defendant  was  to  put  them  into  a  better  state, 
so  as  to  render  them  habitable.  You  will  say  whether  he 
has  done  so  or  not 

Verdict  for  the  defendant. 

KeUy,  and  S.  Martin^  for  the  plaintiff. 

Crowder^  and  Shee^  for  the  defendant. 

[Attornies— iJ.  S.  Wadeson,  and  T.  Tyrrell.'] 
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1839. 


Adjourned  Siiiings  in  London  after  Hilary  Term,  1889. 

BSFORB  LORD  ABINQBR,  C.  B* 


In  an  action 
for  negligence, 
the  declaration 
stated  that  the 
plaintiff  "  had 
agreed  to  he- 
come  a  pat- 
•enger"  hy  the 
defendant's 
omnibus,  and 
that  the  defend- 
ant "  received 
the  plaintiff  as 
such  passen- 
ger."   Plea, 
that  the  plain- 
tiff did  not  be- 
come a  pas- 
senger, and  that 
the  defendant 
did  not  receive 
him  as  such. 
It  appeared 
that  the  plain- 
tiff held  up  his 
finger  to  the 
driver  of  the 
omnibus,  wlio 
stopped  to  take 
him  up,  and 
that  Just  as  the 
plaintiff  was 
putting  Ills  foot 
on  the  step  of 
the  omnibus,    ' 
the  driver  drove 
on,  and  the 
plaintiff  fell 
on  his  face  on 
the  ground:— 
H$ld,  that  this 
was  evidence 
to  go  to  the  Jury 
in  support  of 
the  declaration, 
as  the  stopping 
of  the  omnibus 
implied  a  con- 
sent to  take  the 
plaintiff  as  a 
penengcr. 


Brien  0.  Bennett. 

OaSE.— The  declaration  stated  that  the  defendant  was 
the  proprietor  of  an  omnibus  for  carrying  passengers  from 
Hammersmith  and  divers  other  places  to  London,  and 
being  such  owner^  the  plaintiff,  at  the  request  of  the  defend* 
ant,  '*  agreed  to  become  and  became  a  passenger  by  the 
said  omnibus  to  be  safely  and  securely  conveyed*'  from 
Hammersmith  to  London  for  reasonable  fare  and  reward 
to  the  defendant,  ^*  and  the  defendant  then  received  the 
plaintiff  as  such  passenger  as  aforesaid,  and  thereupon  it 
became  and  was  the  duty  of  the  defendant  to  use  due  and 
proper  care  that  the  plaintiff  should  be  safely  and  securely 
carried  and  conveyed  by  the  said  omnibus,"  yet  the 
defendant,  not  regarding  his  duty,  did  not  use  proper  care 
&c.,  but  on  the  contrary  neglected  it,  so  that  by  the  neg* 
ligence  of  the  defendant  and  his  servant  in  that  behalf, 
''  the  plaintiff,  whilst  such  passenger  as  aforesaid,"  fell  from 
the  said  omnibus  upon  the  ground,  and  was  greatly  hurt^ 
&c.  Pleas,  1st,  not  guilty ;  2nd,  denying  that  the  defend- 
ant  was  the  proprietor  of  the  omnibus ;  Srd,  *'  that  the 
plaintiff  did  not  become  a  passenger  by  the  said  omnibus, 
nor  did  the  defendant  receive  him  the  plaintiff  as  such 
passenger  in  manner  and  form  as  in  the  said  declaration  is 
alleged,"  (concluding  to  the  country.) 

It  appeared  that  the  defendants  omnibus  was  passing 
on  its  journey,  when  the  plaintiff,  who  was  a  gentleman 
considerably  advanced  in  years,  held  up  his  finger  to  cause 
the  driver  of  the  omnibus  to  stop  and  take  him  up,  and 
that  upon  his  doing  so  the  driver  pulled  up,  and  the  con« 
ductor  opened  the  omnibus  door;  and  that  just  as  the 
plaintiff  was  putting  his  foot  on  the  step  of  the  onmibus. 
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the  driver  supposing  that  the  plaintiff  had  got  into  it^  drove        IBS9. 
on,  and  the  plaintiff  fell  on  his  face  on  the  groandi  and 
was  much  hurt. 


Brisk 
Bbnhbtt. 


Plaii,  for  the  defendant— I  submit  that  the  plaintiff 
never  was  a  passenger. 

Lord  Abinoer,  C.  B. — I  think  that  the  stopping  of  the 
omnibus  implies  a  consent  to  take  the  plaintiff  as  a  pas- 
sengeri  and  that  it  is  evidence  to  go  to  the  jury. 

Verdict  for  the  plaintiff— Damages  51. 

C.  Cresswett  and  Meretoeiherf  for  the  plaintiff. 

Plaitt  Channell,  and  £«  J.  James,  for  the  defeodaot. 

[Attomies— Bo//(m  Sf  Co.,  and  JJewelfyn,'} 
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BEFORE  MR.  JUSTICE  PATTB80N  AND  MR.  JUSTICE  BR8KIME. 

BERKSHIRE  ASSIZES. 

(CroumSide.J 
before  mr.  justice  brskike. 

Reoima  0.  Henry  Lemon  Taylor. 

In  a  cue  of  f  OROERY. — ^The  prisoner  was  indicted  for  forging 
to  proie'th!Itr  »n<l  uttering  a  bill  of  exchange,  with  intent  to  defraud 
witness  did  not    Marmaduke  Irish. 

state  a  par- 

ticnlar  fact  On  the  part  of  the  prosecution,  a  witness  named  Young 

gUtoate,hb   '    deposed  to  a  conversation  that  he  had  had  with  the 

deposition  must  -^«*  ^«^, 
be>utin,and  P«SOner. 
a  witness  cannot 

as  to  what  he  Carringion^  for  the  prisoner,  proposed  to  ask  this  wit- 

did  not  state  "^^^  whether  he  had  mentioned  any  part  of  this  alleged 
before  the  ma-    conversation  when  before  the  examining  magistrate. 

out  first  allow- 

!r/hil"  J^rw  Erskine,  J.— That  wiU  appear  by  the  deposition.  You 
him,  his  de-       nmg^  p^j  \^  xh^  deposition. 

posiuon  taken  ^  '^ 

before  the 

magistrate.  Canifigton. — I  am  aware,  that  if  I  wanted  to  give  in 

evidence  anything  contained  in  the  deposition  I  must  put 
it  in.  But  I  am  asking  as  to  that  which  I  am  instructed 
is  not  there. 

Erskine,  J. — I  am  clearly  of  opinion,  that  in  order  to 
prove  that  a  witness  did  not  state  a  particular  fact  before 
the  magistrate,  the  deposition  itself  must  be  put  in  to 
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shew  what  he  did  statej  and  that  a  witness  cannot  be 
questioned  as  to  what  he  did  or  did  not  state  berore  the 
magistrate,  without  first  allowing  him  to  read,  or  having 
read  over  to  him,  his  deposition  taken  before  the  magistrate. 
The  question  was  not  put. 

Verdict— Guilty. 

Walesby,  for  the  prosecution. 

Carringiofif  for  the  prisoner.  / 

[Attomies — Hudson,  and  DarvalLJ 


Regina  v.  Trueman. 

j\RSON. — The  prisoner  was  indicted  for  setting  fire  to  The  application 

the  house  of  Elizabeth  Holioway,  several  persons  (named  ^^el^^Kn^^ 

in  the  indictment)  being  therein.     There  were  five  other  ^fj^**J°So^ 

counts,  charging  him  in  like  manner  with  setting  fire  to  of  the  Judge, 

,      _  -  _  -  founded  on  the 

the  houses  of  four  other  persons.  supposition  that 

the  case  extends 
to  more  than 

It  was  opened  by  Carrington,  for  the  prosecution,  that  <>"«  charge,  and 

the  five  houses  in  question  were  a  row  of  adjoining  houses,  be  likeiy  to 

and  that  the  house  of  Mrs.  Holioway  was  first  set  on  fire,  pHsoneHn  his 

and  that  the  fire  communicated  to  the  others.  defence. 

In  a  case  of 
arson,  the  in- 

J.  J.  Williams,  for  the  prisoner,  asked  that  the  pro-  tained  five 
8ecutor*s  counsel  should  be  put  to  his  election  which  count  ^hich  chwgcdf 
he  would  go  upon,  as  the  burning  of  each  house  was  a  »  firing  of  a 

,    .  *»        *^      '  ®  houseofadif. 

distinct  felony.    ,  ferent  owner. 

It  was  opened 
that  the  five 

Erskine,  J.— As  it  is  all  one  transaction  we  must  hear  *>o"««'  ""T./". 

a  row,  and  that 

the  evidence,  and  I  do  not  see  how,  in  the  present  stage  one  fire  burnt 

<•    1  1.  T  II  1  1  *hfi™  ^^^'    Upon 

of  the  proceedings,  I  can  call  on  the  prosecutor  to  elect,  this  opening, 
I  shall  take  care,   that  as   the  case  proceeds,  the  pri-  !l'oj!d1fo*t  put 
Boner  is  not  tried  for  more  than  one  felony.     The  appli*  ^'^  prosecutor 
cation  for  a  prosecutor  to  elect,  is  an  application  to  the  was  all  one 

transaction. 
VOL.  Vin.  B  B  B  K.  P. 
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1S89.  discretion  of  the  Judge,  founded  on  the  supposition,  that 
the  case  extends  to  more  than  one  cliarge,  and  may  there- 
fore  be  likely  to  embarrass  the  prisoner  in  his  defence. 

The  case  proceededj  and  the  prisoner  was  acquitted  on 
the  merits. 

Carringion,  for  the  prosiecution. 

J.  Jefferys  Williams,  for  the  prisoner. 

tAttomics— G.  Gray,  and  Slocomhe.'] 


cava  Side.) 

BBFORB  MR.  JUSTICE  PATTSSON. 

Bartholomew,  v.  Stephens  and  Eyans. 

In  an  action  for  XrESPASS  for  shooting  the  plaintiff's  dog.— Plea, 
brought  agaiDit  ^Y  ^^^^  defendant  separately,  not  guilty.  It  appeared 
P^LitaUoDud  *^**  *^®  plaintiff's  dog  had  strayed  into  a  plantation  be- 
hii  gamekeeper,  longing  to  the  defendant  Stephens,  and  that  the  defendant 

it  appeared  that    ^  ®,         ,       ,  ,.  ,  »^     r.        , 

in  the  plantation  Evans  shot  the  dog ;  and  in  order  to  connect  Mr.  Stephens 
d^was  shot  ^^^^  ^^^  trespass,  it  was  proved,  that  in  the  plantation  a 
there  was  fixed  board  was  placed  on  the  top  of  a  pole,  and  it  was  pro- 
boardt  on  which  posed  to  give  in  evidence  a  copy  of  the  words  which  were 
"AiUogs^         painted  on  the  board. 

found  tres- 
passing in  this 

pUntation  will  Ludlow,  Scrjt.,  for  the  defendants.  —  I  submit  that 

Beid, thata  notice  ought  to  have  been  given  to  us  to  produce  the 

whkfa  wuT^  board,  and  that  as  that  has  not  been  done,  secondary  evi- 

painted  on  the  dcncc  Cannot  be  received. 

board  might  be 
given  in  evi- 

nou^'ilf  ^*         Whaieley,  for  the  plaintiff.— It  has  never  been  deemed 
ducetheoriginil  necessary  to  produce   a  tombstone  or  monumental  in- 
scription ;  copies  hare  always  been  admitted  in  evidence. 
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Patt£80N|  J.-^I  think  I  ought  to  receive  the  eridetice.       1839. 

Art  examined  copy  of  the  inscription  Wm  r6Ad.    It  was  ^^^''^^^^^^ 
as  follows :   "  All  dogs  found  trespassing  in  this  plan-     STirasHs. 
tAtion  will  be  shot.*" 

Verdiot  for  the  defendant,  Stephensi  and  for 
the  plaintiffi  against  the  other  defendant. 

WhaieUfft  and  W,  J.  Akxanckr,  for  the  plaintiff. 

Ludlow,  Serjt.^  and  Tyrwhit,  for  the  defendants. 

[Attornies— ^augA,  and  Blandy."] 

See  the  cSaes  of  JUjr  ? .  I*tiney,      CoU,  id.  359;  and  the  authorities 
ante,  Vol.  6,  p.  8 1 ;  Bnmn  ? .  Wood-     there  referred  to. 
All.  id.  iNI6j  and  Doe  d.  Coyls  V. 


ToMKiNS  r.  Lawrakce. 

Ftb.^th. 

XrESPASS  for  breaking  and  entering  the  plaintiffs  Inmaedon 

garden  and  destroying  the  TegetabIes.--PI«as,  1st,  The  def^S^'  ^^ 

soil  and  freehold  of  the  defendant;  add  «nd,  Leare  and  pleaded Kberum 

license.— -Replication  to  the  first  pleai  that  whilst  the  and  leave  and 

close  was  the  soil  and  freehold  of  the  defendant,  and  be-  plaintiff  de- 

fore  the  trespasses,  to  wit|  on  the  I6th  of  November,  1886,  ^^f^^a' 

the  defendant  demised  the  close  with  the  appurtenaniies  npHed  to  the 

*  ^  other  plea  a 

dcmite  from 
year  to  year,  eommeneing  on  the  16th  of  November,  1836.  The  defeiidanCt  In  hia  reJMnder, 
denied  the  demise.  There  wis  evidence  that  the  i6th  of  Nofember  was  the  first  day  of  each 
year  of  the  tenancy,  but  from  the  etldence  it  seemed  that  the  tenancy  most  hsTe  commenced 
before  1836.  The  defence  (which  was  sought  to  be  proved  by  an  admission  of  the  plaintiff)  was, 
that,  at  the  time  of  the  letting,  the  plaintiff  had  agreed  to  give  op  the  posMSslon  whenever  the 
defendant  required  to  have  the  land: — Held,  that  the  allegation  of  the  tenancy  was  proved, 
although  the  tenancy  had  begun  on  some  16th  of  November  several  years  before  1836,  as  a 
tenancy  from  year  to  year  is  considered  as  recommencing  every  year. 

Held,  also,  that  the  defendant  could  not  avail  himself  of  the  above  defence  on  these  pleadings, 
as  this  stipulation  to  give  up  possession  should  have  been  made  the  subject  of  a  rinoinder. 

Held,  also,  that  it  could  not  be  gone  into  on  the  plea  of  leave  and  licensci  as  It  was  a  part  of 
the  original  bargain. 

B  bb2 
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1839.  to  the  plaintiff  "  for  the  tenn  of  one  year  then  next  en- 
suing, and  80  from  year  to  year,  for  so  long  time  as  the 
plaintiff  and  defendant  should  respectively  please."  and 
that  during  the  continuance  of  that  demise  the  trespasses 
were  committed.  And  as  to  leave  and  licensCi  de  injurift. 
Rejoinder,  "  that  the  defendant  did  not  demise  the  said 
close  in  which,  &c.,  with  the  appurtenances  to  the  plain- 
tiff, to  hold  the  same  to  the  plaintiff  for  one  year  next 
ensuing  the  I6th  of  November,  1836,  and  so  from  year  to 
year  for  so  long  time  as  the  plaintiff  and  defendant  should 
respectively  please^  in  manner  and  form,  &c./'  (concluding 
to  the  country.) 

To  prove  the  tenancy,  a  notice  to  quit,  dated  April  7tb, 
1838,  was  put  in.  It  was  from  the  defendant  to  the  plun- 
tiff,' and  commenced  as  follows:  ^^  I  hereby  give  you  notice 
to  quit  and  deliver  up  to  me  on  the  16th  day  of  Novem- 
ber next,  or  on  such  other  day  or  time  as  shall  first  after 
notice  hereof  end  the  current  year  of  your  tenancy,  the 
possession  of  all  and  every  the  piece  and  pieces  of  land," 
[describing  the  property  in  question]. 

A  notice  from  Mr.  Nealc,  the  defendant's  attorney, 
given  to  the  plaintiff,  was  also  put  in.  It  was  dated  the 
7th  of  December,  1838,  and  commenced  as  follows: — 
"  I,  John  Neale,  agent  of  Thomas  Lawrance,  do  hereby 
give  you  notice,  that  unless  peaceable  possession  of  the 
tenement  consisting  of  a  piece  of  parcel  of  land  [describing 
the  property,]  which  was  held  of  the  said  Thomas  Law* 
ranee  under  a  tenancy  from  year  to  year,  and  which  was 
determined  by  notice  from  the  said  Thomas  Lawrance,  on 
the  I6th  day  of  November  last,  and  which  is  now  held"  &c. 
— The  notice  went  to  state  that  unless  peaceable  possession 
was  got  in  seven  days,  application  would  be  made  to 
magistrates  to  give  possession. 

The  trespasses  were  committed  in  the  months  of  June 
and  November,  1837. 

Shepherd,  for  the  deTcndant,  submitted  that  there  was 


OXFORD  CIRCUIT,  2  VICT-  781 

no  sufficient  proof  of  a  tenancy  from  year  to  year  from  the        1839. 
16th  November,  1886,  and  he  opened  that  there  had,  in 
fact,  never  been  a  yearly  letting  of  the  premises,  but  that 
the  plaintiff  was  to  hold  till  the  defendant  wanted  the 
land  for  the  purposes  of  building. 

For  the  defence,  a  witness  named  Hunt  was  called.  He 
stated  that  the  plaintiff  told  him,  that  when  the  defendant 
let  the  ground  in  question  to  the  plaintiff,  it  was  agreed 
that  the  defendant  should  retake  possession  of  it  whenever 
he  wanted  it  for  building  purposes. 

Patteson,  J.,  in  summing  up. — There  are  two  ques- 
tions in  the  case — Ist,  was  there  a  demise  from  the  16th 
of  November,  1836,  from  year  to  year? — and  2nd,  were 
the  trespasses  committed  by  the  leave  and  license  of  the 
plaintiff?  On  the  first  question,  taking  it  on  the  evidence 
of  Mr.  Hunt,  the  yearly  tenancy  is  not  negatived,  and  if 
the  defendant  had  meant  to  say,  that  the  letting  was  on  a 
condition,  he  should  have  rejoined  that ;  he  has  not  done 
so,  and  has  denied  the  letting  altogether;  and  if  it  was 
as  Hunt  states,  it  was  not  a  leave  and  license,  as  the  de- 
fendant had,  by  the  original  contract,  a  right  to  re-enter. 
This  evidence,  therefore,  negatives  both  the  plea  of  leave 
and  license  and  the  defendant's  rejoinder.  The  notices 
shew  that  the  relation  of  landlord  and  tenant  subsisted 
between  these  parties,  and  as  the  notice  expires  on  the 
16th  of  November,  the  tenancy  must  have  begun  on  that 
day  in  some  former  year;  I  think,  therefore,  that  the 
issue  on  the  demise  must  be  found  for  the  plaintiff, 
even  giving  full  credit  to  every  part  of  Hunt's  evidence, 
because  if  the  defendant  had  meant  to  rely  on  his  right  to 
retake  the  land  he  should  have  rejoined  it.  Then,  as  a 
tenancy  from  year  to  year  is  considered  as  recommencing 
every  year,  the  allegation  that  it  commenced  in  1836, 
would  be  made  out,  even  though  the  tenancy  had  first 
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1889.       begun  on  s^iae  16ih  of  Novembar,  sevar^l  years  b»r 
" "  ibr^« 

'^'''^"'  V^vdiet  for  the  plaintiif  ea  both  iaauea. 

Laweahcb. 

LtuUow,  Seijt.,  and  CarrifigtM,  for  the  pl^iatiff. 

ghcpher4  Mi4  Cpiff^Hi  for  ^be  4ef(pnd8nt« 
[Attornies— ir.  CopeAuid;  and  Neak.^ 


On  a  charge 
of  stealing  two 
sheep,  an  accom- 
plice stated  that 
the  prisoner 
himself  stole 
them;  and,  to 
confirm  him, 
evidence  was 
given  that  a 
quantity  of 
mutton  was 
found  in  the 
house  in  which 
the  prisoner 
resided,  which 
corresponded  in 
site  with  parts 
of  the  stolen 
sheep: — Held, 
auflSdent  con- 
firmation of  the 
accomplice  to 
he  left  to  the 
jury;  but  that 
if  the  confirm- 
ation had  merely 
gone  to  the 
extent  of  con- 
firming the 
accomplice  as 
to  matters  con- 
nected with 
himself  only, 
it  would  not 
have  been 
sufficient 


EaaiVA  V,  David  Bibkbtt. 

X  HE  prisoner  was  indicted  for  receiving  a  sheep,  the 
property  of  Henry  Benwelli  well  knowing  it  to  have  been 
stolen. 

It  was  proved  by  an  accomplice  named  Warren,  that  he 
had  gone  out  with  Jonathan  Birkett,  a  brother  of  the 
prisoner,  and  that  they  had  stolen  two  of  Mr.  BenwelFs 
sheep,  one  being  a  large  sheep  and  the  other  a  small  one, 
and  that  Jonathan  Birkett  gave  one  of  the  sheep  into  the 
hands  of  the  prisoner,  who  carried  it  into  the  houae  in 
which  he  and  his  father  lived.  The  accomplice  also  state4 
where  the  skins  of  the  sheep  were  hid.  To  confinq  the 
accomplice,  it  was  further  proved  that  on  the  houses  of 
the  accomplice  and  of  the  prisoner's  father  (in  which  the 
prisoner  resided)  being  searched,  a  quantity  of  mutton  was 
found  in  each,  which  had  formed  parts  of  two  sheep  corres- 
ponding in  size  with  tliose  stolen  from  Mr.  Benwell,  and  that 
the  skins  were  found  in  the  place  named  by  the  accpipplice. 

J.  J,  WilliamSt  for  the  prisoner,  submitted  that  the  con- 
firmation was  not  sufficient. 

Pattbson,  J. — If  the  confirmation  had  merely  gone  to 
the  extent  of  confirming  the  accomplice  as  to  matters  cod* 
nected  with  himself  only,  it  would  not  have  been  sufficient. 
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For  ezampki  Ihe  fiodi^g  pf  the  skins  ^%  tlv9  place  at 
which  the  accompUoe  sidd  they  vere  would  have  been  no 
sufficient  confirmation  of  the  evidence  agauMk  the  piisoners 
because  the  witness  might  have  put  the  skins  there  himself; 
but  here  we  have  a  great  deal  more;  we  have  a  quantity 
of  mutton  found  in  the  house  in  which  the  prisoner  vesidea^ 
and  that  I  think  is  such  a  confirmation  of  the  accomplice's 
evidence  as  I  muat  leave  to  the  jury^ 
The  case  prooeededi  and  the  prisoner  was — 

Acqi^Uted. 
Carringion  for  the  prosecution. 

Jn  Jefferya  WiUiama  foj?  the  priscyn^n 

[Attoraies— i2o6er<f,  and  Slocomhe,'] 


Reoina  v.  Sakah  Taylor. 

Arson. — The  prisoner  was  indicted  for  setting  fire  to  it  U  the  opinion 

the  house  of  Robert  Lyfordi  several  persons  (named  in  uiatevideif^of 

the  indictment)  being  therein.  ^^l^^e!" 

On  the  part  of  the  prosecution^  it  was  proposed  to  unieu  there 

OAS  Dcen  soine 

prove  a  confession  made  by  the  prisoner  to  Mr.  Israel  inducement 

nr.    1  held  out  by 

TTinaers.  jome  person 

It  appeared  that  on  the  mornmg  of  the  fire,  the  pri-  "J"'^^^!^;^ 
soner,  who  was  a  servant  of  the  prosecutor,  was  sent  for  not  in  any  office 
into  the  parlour,  in  which  Mrs.  Lyford  and  Mr.  Winders  hold  out  to^n 
were;  and  that  Mr.  Winders,  who  was  not  a  constable,  or  J^*^J^duce*ment 
in  any  office  or  authority,  said  to  the  prisoner,  "  You  had  lo  confess,  this 

^  „  ,  will  not  exclude 

better  tell  how  you  did  it,   ai^d  that  she  thereupon  made  a  confession 

made  to  that 

an  answer.  person. 

Where  the 
home  of  Mr.  L.  had  been  on  fire,  and  the  prisoner,  a  female  servant  there,  was  sent  for  into  the 
parlour,  where  Mr.  W.,  a  person  not  in  authority,  in  the  presence  of  Mrs.  L.,  held  out  an  induce- 
ment to  the  prisoner  to  confess  respecting  the  fire,  Mrs.  L.  expressing  no  diMent: — Held,  that  a 
confession  made  after  this  was  not  receivable,  as  the  inducement  must  be  taken  as  if  it  had  been 
held  out  by  Mrs.  L.,  who  was  a  person  in  authority  over  the  pdaoner. 
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J.  J.  Williams^  for  the  prisoner. — I  submit  that  the 
statement  of  the  prisoner  is  not  receivable.  Here  is  a 
direct  inducement  held  out. 

PattesoNi  J. — Mr.  Winders  was  not  in  any  office  or 
authority. 

J.  J.  Williams. — In  two  cases  before  Mr.  Justice  Bosan' 
quet{ci)^  confessions  were  excluded  when  made  to  a  person 
not  in  authority  when  the  inducement  was  held  out  by 
that  person ;  and  in  the  case  of  Rex  v.  Spencer  (6),  Mr. 
Baron  Parle  said,  that  there  was  a  difference  of  opinion 
among  the  Judges,  whether  a  confession  made  to  a  person 
who  has  no  authority,  after  an  inducement  held  out  by  that 
person,  is  receivable. 

Patteson,  J. — It  is  the  opinion  of  the  Judges  that  evi- 
dence of  any  confession  is  receivable,  unless  there  has  been 
some  inducement  held  out  by  some  person  in  authority, 
and  in  this  case  I  should  have  received  the  evidence  of  the 
statement  made  to  Mr.  Winders,  if  the  inducement  had 
been  held  out  by  him  alone.  But  here  the  inducement 
does  not  rest  with  him  alone,  because  Mrs.  Lyford,  who 
was  the  wife  of  the  prosecutor,  and  also  the  mistress  of 
the  prisoner,  was  present  with  Mr.  Winders,  and  must, 
as  she  expressed  no  dissent,  be  taken  to  have  sanctioned 
the  inducement.  I  think,  therefore,  that  the  inducement 
must  be  taken,  as  if  it  had  been  held  out  by  Mrs.  Lyford, 
who  was  a  person  in  authority  over  the  prisoner,  and 
that,  therefore,  the  evidence  is  inadmissible. 

Verdict — Not  guilty. 

Carringion,  for  the  prosecution. 

•/.  Jefferys  Williams,  for  the  prisoner. 
[A  ttomies— Cur fii,  and  Moloney,'] 

(«)  Reported  ante,  Vol.  4,  p.  643.       (6)  7  C.  &  P.  776. 
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OXFORD  ASSIZES. 

(Crown  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 


Reoina  9.  Blea. 

L  HE  prisoner  was  indicted  for  a  larceny  committed  after  in  order  to 
a  previous  conviction :  the  indictment,  after  alleging  the  J^nce*of  ^anir 
subsequent  felony,  stated  that  the  prisoner,  at  a  former  {|J'^*^*®^"  ^**'. 
assizes,  held  at  Oxford,  was  convicted  of  felony.  dictment  for  a 

larceny,  after  a 
previoui  con- 

Greaves,  amicus  Curiffi,  mentioned,  that  at  the  last  felony,  the  in- 
Hcreford  Sessions,  J.  W.  Smith  had  objected  to  a  precisely  ^o?con°dude^ 
similar  indictment,  that  it  did  not  conclude  contra  formam  ^^^  formam 

•tatuti. 

statuti,  which  be  submitted  was  essential  to  enable  the 
Court  to  inflict  the  heavier  punishment  under  7  &  8  Geo. 
4,  c.  28,  8.  11,  but  it  being  answered  by  Greaves,  for  the 
prosecution,  that  the  statute  had  expressly  provided  what 
proof  should  be  sufficient,  and  that  it  was  in  the  nature  of 
a  suggestion  on  the  roll,  the  Sessions  had  overruled  the 
objection,  but  were  anxious  to  know  whether  they  had 
done  right 

Pattbson,  J.— I  do  not  think  there  is  any  thing  in  the 
point.    The  indictment  is  clearly  good. 

Verdict — Guilty. 
Mac  Lean,  for  the  prosecution. 


?a6 


GASES  ON  THE 


1839. 


A  boy  who,  at 
the  time  of  the 
offence,  was 
under  14,  could 
not,  in  point  of 
law,  be  guilty 
of  an  anault 
with  intent  to 
commit  a  rape; 
and  if  he  were 
under  that  age, 
no  evidence  it 
admissible  to 
shew  that,  in 
point  of  fact,  he 
could  commit 
the  ofltnce  of 
rape. 


Reoina  v.  Henry  Philips. 

X  HE  prisoner  was  indicted  for  assaulting  Ann  Smitb^ 
with  intent  to  commit  a  rape.  The  indictment  also  con- 
tained a  count  for  common  assault. 

It  appeared^  tha,t  on  the  16tb  of  September,  the  pro- 
secutrix was  crossing  a  bean-field,  when  the  prisoner,  who 
was  about  fourteen  years  old,  came  out  from  among  the 
beans,  with  a  man  and  ftnothf  r  hoy,  and  that  the  prisoner 
and  the  other  boy  threw  her  down  and  held  her  and  pulled 
up  her  clothes,  and  that  the  prisoner  having  unbuttoned 
his  own  clothes  lay  upon  her,  the  other  boy  holding 
her  the  while,  and  the  man  standing  by  and  encouraging 
the  two  boys.  The  prosecutrix  stated  that  there  was  no 
penetration  of  her  person. 

The  precise  age  of  the  prisoner  was  not  proved. 


Patteson,  J.,  in  summing  up. — I  think  that  the  pri- 
soner could  not,  in  point  of  law,  be  guilty  of  the  o£fence 
of  assault  with  intent  to  commit  a  rape,  if  he  was,  at  the 
time  of  the  offence,  under  the  age  of  fourteen.  And  I 
think  also,  that  if  he  was  under  that  age,  no  evidence  is 
admissible  to  shew  that,  in  point  of  fact,  he  could  commit 
the  offence  of  rape.  The  safer  course  will  therefore  be 
in  this  case,  to  acquit  the  prisoner  on  the  first  count  of 
the  indictment. 

Verdict— Gui)ty  of  a  compaon  a^sau^t. 


Keqlingf  for  ^he  prosecution. 

[Attoroey — John  Cooke.'] 


See  the  cases  of  Rex  v.  Elder- 
ihaw,  antei  Vol.  3,  p.  396;  and 


Rear  v.  Groombridgt,  ante,  Vol.  7, 
p.  582. 
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1S89. 

Ri:ai^A  V.  Gabdineiu 

Perjury.— The  seventh  count  (a)  of  the  indictment  in  a  case  of 
waa  as  follows :— *•  And  the  jurors  aforesaidi  upon  their  chir^^oT*  * 
oath  aforesaid,  do  further  present  that  the  said  R.  Q.  d^JJi^;;][' *^ 
ftirther  wickedly  and  maliciously  intending  to  aggrieye  the  that  he  uw  the 
said  A.  B.,  on  the  19th  day  of  July  aforesaidi  in  the  year  committing  the 
aforesaidi  at  the  parish  aforesaidi  in  the  county  aforesaidi  .fw^theflbpof 
came  before  A.  T.  R.,  Esq.i  then  and  yet  being  one  of  the  Wi  troiwen  un- 

'        ^  ^  °  buttoned.    To 

Justices  of  our  Lady  the  Queen,  assigned  to  keep  the  disproTe  thia, 
peace  of  our  said  Lady  the  Queen  in  and  for  the  county  depose^tharhe 
aforesaidi  and  also  to  hear  and  determine  divers  feloniesi  ^^^  offen^"'^' 
trespassesi  and  other  misdeeds   committed  in  the  said  and  that  hit 
countyi  the  said  A.  T.  R.|  Esq.,  then  and  there  having  a  no  lUp;  and, 
lawfol  power  and  authority  to  administer  the  oath  and  to  re-  hu^rother^'"' 
ceive  the  information  hereinafter  mentionedi  and  then  and  Pf^^!^  ^^^  ^ 

the  time  in 

therci  before  the  said  Justice,  was  in  due  form  of  law  sworn,  question  the 
and  took  his  corporal  oath  upon  the  holy  gospel  of  God,  not^^utofhit* 
the  said  Justice  having  such  lawful  power  and  authority  as  moJelhli^^three 
aforesaid  to  administer  the  said  oath  to  the  said  R.  G.  in  minutes,  and 
that  behalf,  and  to  receive  the  information  hereinafter  had  no  flap:— 
mentioned :  and  that  the  said  R.  G.,  being  so  sworn  as  suo^ent  Mr- 
aforesaid,  not  having  the  fear  of  God  before  his  eyes,  but  'o^™^^e  •▼>- 

'  °  "^      '      ^      dence  to  go  to 

being  moved  and  seduced  by  the  instigation  of  the  Devil,  the  jury. 
then  and  there  before  the  said  Justice,  (he,  the  said  Jus-  nent  for  per- 
tice,  having  then  and  there  the  power  and  authority  as  ^^l,^^^^^^ 

glstrate  itated 
that  the  defendant  frent  before  the  magistrate  and  wai  sworn,  and  that,  being  so  sworn,  he  did 
falsely  ftc.  <*  lay,  depose,  swear,  charge,  and  give  the  said  juatice  to  be  informed"  that  he  saw  the  pro- 
Btcutor  commit  bcfstiality:— A^M,  that  this  sufficiently  shewed  that  the  oath  n^suken  in  a  Judicial 
proceeding;  and  that  it  being  also  stated  in  the  indictment  that  it  was  material  *'  to  know  the  state 
of  tbt  said  A.  B.'«  dress  at  the  time  the  said  offenee  waa  so  charged  to  be  committed  as  afore- 
said," is  a  sufficient  averment  of  materiality  to  allow  the  prosecutor  to  shew  that  the  flap  of  his 
trowstra  was  not  unbaltoned  (as  sworn  by  the  defendant),  and  that  his  trowsers  bad  no  flap. 

An  assignment  qf  pegury,  tliat  the  prpsecu^or  di(|  not|  at  the  time  ap4  pla^;  sworn  to,  or  at  any 
oOktr  time  or  pliaee,  commit  beastiality  with  a  donkey  (as  sworn  to),  or  with  any  other  animal 
wkauooner,  is  Sf^ificiently  pro?ed  by  the  avidepfe  of  twq  witi^MSfs  lalsifyf^g  the  deposition  which 
bad  been  sworn  to  by  the  defendant. 

(a)  The  iodictment  contained     upon  this  count,  it  is  unnece^Citry 
nine  other  counts,  but  as  the  de-      to  set  out  the  otliers. 
ddon  of  the  fifteen  Judges  was 


Hegina 
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1889.        aforesaid),  falsely,  corruptly,  wilfully,  and  maliciously  did 
say,  depose,  swear,  charge,  and  give  the  said  Justice  to 
be  informed,  that  the  said  A.  B.,  upon  a  certain  day^  to 
Gardinbe.     ^jj^  ^^  ^jie  9th  day  of  July,  in  the  year  aforesaid,  in  the 
county  aforesaid,  then  and  there  bad  a  venereal  affair  with 
a  certain  animal  called  a  donkey,  and  that  the  said  A.  B., 
then  and  there,  against  the  order  of  nature,  carnally  knew 
the  said  donkey,   and   then  and  there  feloniously,  and 
against  the  order  of  nature,  did  commit  and  perpetrate 
that  detestable  and  abominable  crime  of  buggery  with  the 
said  donkey :  And  further,  (it  being  then  and  there  mate- 
rial to  the  inquiry  into  the  said  charge  and  information, 
to  know  the  state  of  the  said  A.  B/s  dress  at  the  time 
the  alleged  offence  was  so  charged  to  be  committed,  as 
aforesaid),  that  he  the  said  R.  G.  then  and  there  saw  that 
the  said  A.  B.  then  and  there  had  the  flap  of  his,  the  said 
A.B.'s  trowsers,  unbuttoned  and  hanging  down,  and  that  be 
the  said  R.  G.,  then  and  there  saw  the  inside  of  the  said  flap 
— Whereas,  in  truth  and  in  fact,  the  said  R.  G.  did  not  then 
and  there,  or  at  any  time,  or  in  any  place,  see  the  said  A.  B. 
nor  was  the  said  A.  B.  at  any  time  in  the  act  of  having  a 
venereal  affair  with  a  donkey,  or  with  any  other  animal 
whatsoever,  nor  did  the  said  A.  B.  then,  or  at  any  time,  or  in 
anyplace,  or  in  any  manner  commit,  nor  was  the  said  A.  B. 
at  any  time,  or  in  any  place,  or  in  any  manner  in  the  act 
of  committing  that  detestable  and  abominable  crime  of 
buggery.    And  whereas,  in  truth  and  in  fact,  the  said 
R.  G.  did  not  then  and  there  see  the  flap  of  his,  the  said 
A.  B.'s  trowsers,  unbuttoned  or  hanging  down,  nor  was 
the  flap  of  the  said  A.  B.'s  trowsers  then  and  there  unbut- 
toned or  hanging  down ;  nor  did  the  said  R«  G.  then  and 
there  see  the  inside  of  the  flap  of  the  said  trowsers.    And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  R.  G.,  on  the  said  12th  day  of  July,  in  the 
year  aforesaid,  in  the  county  aforesaid,  before  the  said 
Justice,  then  and  there  having  such  power  and  authority 
as  aforesaid,  by  his  own  act  and  consent  and  of  his  own 


Reoina 

V. 


OXFORD  CIRCUIT,  2  VICT.  739 

most  wicked  and  corrupt  mtnd^  in  manner  and  form  afore-  1839. 
said,  falsely^  wickedly,  wilfully,  and  corruptly  did  commit 
wilful  and  corrupt  perjury,  to  the  great  displeasure  of 
Almighty  God,  in  contempt  of  our  Lady  the  Queen  and  GAawNS"' 
her  laws,  to  the  evil  and  pernicious  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of  our 
Bsid  Lady  the  Queen,  her  crown  and  dignity." 

On  the  part  of  the  prosecution,  the  deposition  made  by 
the  defendant  before  the  magistrate  was  put  in.  It  was 
to  the  effect  stated  in  the  indictment,  and  the  two  wit- 
nesses, to  disprove  it,  were  the  prosecutor  A.  B.,  a  lad  of 
fifteen  years  of  age,  and  his  elder  brother  T.  B.  They 
stated,  that  they  went  together  to  the  field  mentioned  in 
the  deposition,  (T.  B.  having  a  gun),  that  they  spoke  of 
going  to  Chipping  Norton,  and  that  A.  B.  went  to  see 
whether  the  donkey,  which  was  full  in  foal,  was  able  to  go 
thither,  and  parted  from  his  brother  for  that  purpose; 
and  that  he  was  absent  from  his  brother  about  three 
minutes,  and  that  the  trowsers  he  had  on  (which  were 
produced)  had  no  flap.  These  were  the  only  facts  to 
which  both  the  witnesses  deposed,  but  the  prosecutor 
A.  B.  fully  negatived  the  whole  of  what  the  defendant 
had  sworn. 

Carringtofii  for  the  defendant,  submitted  that  the  cor- 
roborative  evidence  of  T.  B.  did  not  go  to  any  material 
fact,  so  as  to  satisfy  the  rule  as  to  two  witnesses  in  oases 
of  perjury;  and  that  with  respect  to  the  flap,  although  it 
was  averred  that  the  state  of  A.  B.*s  dress  was  material, 
yet  by  that  averment  was  meant,  not  whether  his  trowsers 
had  a  flap  or  not,  but  the  state  of  his  dress,  as  whether 
any  part  of  it  was  buttoned,  or  unbuttoned,  or  the  like. 

Patteson,  J.— I  think  that  the  corroborative  evidence 
is  quite  suflicient  to  go  to  the  jury,  and  I  also  think  that 
the  averment  of  materialty  as  to  the  flap  is  suflicient. 


CASES  ON  THE 

His  Lordship  left  the  case  to  the  jury^  who  found  the 
defehdanti 

Guilty,  on  the  assignment  of  perjury  as 
to  the  flap  not  being  unbutlonedi  and 
also  as  to  A.  B.  not  haying  committed 
the  offence. 

Carrington  moved  in  arrest  of  judgment,  on  three 
grounds : — Ist,  that  the  indictment  did  not  sufficiently 
shew  any  judicial  proceeding  pending  before  the  magis- 
trate^  and  that  it  ought  to  have  averredi  in  direct  termii 
that  a  charge  was  pendingi  and  on  this  point  he  cited  the 
case  of  Rex  v.  Pearson  (a) ;  Sad,  that  the  flap  of  the 
trowsers  being  unbuttoned,  or  eyen  the  existence  of  any 
flap,  did  not  appear  on  the  face  of  the  indictment  to  be 
material,  and  that  there  was  no  sufficient  averment  of 
materiality ;  and  3rd,  that  the  assignment  of  perjury  on 
the  main  charge  was  too  large,  because  it  denied  all  ani- 
mals, all  times,  and  all  places;  and  he  submitted  that, 
although  it  was  not  necessary  to  prove  every  assignment  of 
peijury  contained  in  a  count,  yet  that  the  proof  of  part 
of  any  one  assignment  of  perjury  would  not  be  sufficient. 

Mr.  Justice  Patteson  reserved  the  points  for  the 
consideration  of  the  fifteen  Judges. 

Ludlow^  Serjt,  and  Keating^  for  the  prosecution. 
Carrington^  for  the  defendant. 

[Attomiea — RaiBUfmn,  and  Zee.] 


In  the  ensuing  term,  the  case  was  considered  by  the 
Judges  on  all  the  points  made  at  the  trial,  and  their 
Lordships  held  the  conviction  right ;  and  their  Lordships 

(a)  Ante,  p.  119, 
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were  unanimoosly  of  opinion,  that  the  itldictment  suffi-        iBd9. 
ciently  shewed  that  there  was  a  legal  proceeding  pending 
before  the  magistrate,  and  that  the  averment  of  materiality 
as  to  the  state  of  the  dress  was  sufficient. 


Me 


WORCESTER   ASSIZES. 

» 

(Civil  Side.) 

BEFORE  MR.  JUSTICE  BRSKIMB. 

BiRT  t'.  Stephenson,  Esq* 
Case  against  the  late  sheriff  of  the  city  of  Worcester,  intnactbn 

®  ...        tgilnit  a  sheriff 

for  a  false  return  of  nulla  bona  to  a  writ  of  fieri  facias  for  a  false  return 
against  a  person  named  Paulding.    The  real  question  in  awrit^f^fi^^ 
this  case  was,  whether  at  the  time  of  the  delivery  of  the  |jf*^]Jij^"^ 
fi.  fa.  to  the  sheriff,  certain  goods  were  the  property  of  the  whether  the 
defendant,  as  assignee  of  Faulding.  debtor  hsd 

On  the  part  of  the  defendant  the  fiat,  adjudication  of  SSS^^^der 
bankruptcy,  and  appointment  of  assignees  under  the  seal  ^«  ^!^^^^^* 
of  the  Court  of  Bankruptcy,  were  put  in.  need  not  put  in 

the  deposition 
of  the  peddon- 

Tidfourd,  Serjt.,  for  the  plaintiff.— The  deposition  of  [jf^'^^^^ 
the  petitioning  creditor  must  be  put  in  for  the  purpose  of  petitioning 

1        .  I     X  L«     J  1.^  creator's  debt 

shewing  what  his  debt  was.  was;  nor  is 

the  defendant 
limited  to  the 

Erskinb,  J. — ^No,  that  is  not  essential  *«^*  ?">»  _^ 

'  which  IS  stated 

in  the  depo- 

R.  V.  Richards,  for  the  plaintiff.— It  has  been  doubted  '^f^,^^^ 
whether  he  can  shew  a  different  debt.  creditor. 

Erskinb,  J*— -I  haye  never  heard  of  any  such  doubt. 
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1339.  Ludlow,  Serjt. — This  is  not  a  case  in  which  I  could  put 

in  the  deposition. 


Verdict  for  the  plaintiff. 


Stephenson.        ErskiNE^  J. — No^  it  is  not. 


Talfourd,  Serjt.,  -B.  V.  Richards,  and 
plaintiff. 


for  the 


Ludlow,  Serjt.y  and  Whitmore,  for  the  defendant. 
[Attornies— Cor^^t  ^  ImoUt  and  Finch  ^  Jona.'] 


(Crown  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 


Regina  V.  Joseph  White. 

Embezzlement.— The  prisoner  was  indicted  for 
embezzling  three  sums,  viz.  6(/.,  3^.  6cf.^  and  11^.,  received 
by  him  on  account  of  George  Simcox  Yates  Bricknell,  his 
master.  It  appeared  that  Mr.  Bricknell  was  part  pro- 
prietor of  a  coach  from  Birmingham  to  Hereford,  which 
he  horsed  from  Hereford  to  Malvern,  living  himself  at 
Worcester.  It  furtlier  appeared  that  he  had  been  in  the 
habit  of  driving  the  coach  himself  from  Worcester  to 
Hereford,  and  employed  the  prisoner  to  drive  for  him 
when  he  did  not  go  himself.  The  prisoner  had  all  the 
gratuities  both  when  he  drove  and  when  Mr.  Bricknell 
drove.     All  the  proprietors  were  interested  in  the  monies 

rn 
he  drove,  to 

tell  the  book-keeper  at  MaWern  how  moch  money  he  had  taken;  the  book-keeper  entering  that 
sum  in  a  book  and  on  the  way-bill,  together  with  what  he  had  taken  himself;  and  he  then  had  to 
pay  over  the  latter  to  B.,  who  was  to  give  the  two  sums  to  A.  B.  gave  true  accounts  to  the  book- 
keeper, who  made  true  entries,  but  B.  accounted  for  smaller  sums  to  A.,  saying  that  those  were 
all,  and  paid  over  to  A.  these  smaller  sums.  All  the  proprietors  were  interested  in  the  money, 
but  A.  was  the  person  to  receive  it,  and  he  wa»  accountable  to  his  co- proprietors: — Held^  thut  this 
was  embezzlement,  and  that  B.  was  rightly  described  in  the  indictment  as  the  servant  of  A.,  and 
that  the  money  embezzled  was  properly  laid  as  the  money  of  A. 


A.,  being  one 
of  several  pro- 
prietors of  a 
Hereford  and 
Birmingham 
coach,  horsed  it 
from  Hereford 
to  Worcester, 
and  employed 
B.  to  drive  it 
when  he  did 
not  himself 
drive  it;  B. 
having  all  the 
gratuities,  at 
well  when  A. 
drove  as  when 
B.  himself  did 
•o.     It  was  the 
duty  of  B.,  on 
each  day  when 
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received  throughout  the  line;  but  Bricknell  received  and        1339. 
held  the  money  taken  on  that  part  of  the  road  which  is 
between  Worcester  and  Hereford^  and  was  accountable  to 
the  other  proprietors  for  it. 

On  arriving  at  Malvern  from  Hereford,  the  prisoner's 
duty  was  to  inform  the  book-keeper  what  money  he  had 
received,  the  book-keeper  then  used  to  deliver  to  the  pri- 
soner what  money  he  had  received,  and  the  aggregate 
amount  was  inserted  in  a  book  kept  at  the  Malvern  office, 
and  also  on  the  way  bill,  as  a  debt  against  the  prisoner. 
The  prisoner's  duty  was  to  pay  that  amount  to  Bricknell 
on  arrival  at  Worcester,  but  the  way-bill  went  on  to  Bir- 
mingham. Bricknell  usually  settled  with  the  prisoner 
every  day,  but  sometimes  he  was  not  at  Worcester  when 
the  coach  arrived,  and  frequently  he  did  not  see  the  way- 
bill, but  took  the  prisoner's  word  for  the  amount,  but  the 
settlement  for  each  day  was  separate  and  distinct. 

On  the  23vd  of  November,  1838,  the  book-keeper  at 
Malvern  delivered  to  the  prisoner  8^ .,  and  the  prisoner 
stated  he  had  received  2s.  6d. ;  accordingly  10«.  6d.  was 
put  down  as  a  debt  from  him  in  the  books  and  on  the  way- 
bill. On  his  arrival  at  Worcester  he  told  Bricknell  that 
the  sum  was  10^.,  and  paid  him  10^.  only.  On  the  36th  of 
November,  the  book-keeper  paid  him  nothing,  but  he 
stated  he  had  received  3s.  6cf.,  and  that  sum  was  put  down 
in  the  book  and  on  the  way«bill,  and  on  his  arrival  at 
Worcester  he  told  Bricknell  that  he  had  received  nothing 
and  paid  nothing.  On  the  27th  of  November  the  book- 
keeper paid  him  lU. ;  he  stated  he  had  received  nothing; 
1  Is*  was  put  down  in  the  book  and  on  the  way-bill,  and  on 
his  arrival  at  Worcester  he  told  Bricknell  that  he  bad 
received  nothing  and  paid  nothing. 

Godson,  for  the  prisoner,  objected  that  there  was  a  joint 
interest  in  the  monies  in  Bricknell  and  the  other  pro- 
prietors, and  therefore  that  the  monies  were  received  to 
the  use  of  all,  and  that  the  prisoner  was  the  servant  of  all; 

VOL.  VIII.  c  c  c  N.  p. 
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1889.  ^^^  ^hal  an  indictment  charging  that  the  prifoner  was  the 
aenrant  of  Bricknell  alonei  and  had  embezzled  the  monej 
of  Bricknell  only,  mutt  fail. 


RSOIVA 

Whits. 


Patt£soii,  J. — I  think  that  as  between  the  prisoner  and 
Bricknell  the  monies  were  received  to  the  use  of  Brick- 
nell, and  that  he  was  the  servant  of  Bricknell* 

GocIfOfi.— I  ako  submit  that  there  was  no  embesilement, 
inasmuch  as  the  debt  appeared  truly  against  the  prisoner 
in  the  books  at  Malvernj  and  on  the  way«biIL 

Patt£son,  J. — I  think  that  that  makes  no  difference, 
especially  as  the  entries  were  not  made  by  the  prisoner, 
but  by  the  book-keeper. 

Verdict—Guilty. 

F.  F.  Lee,  for  the  prosecution. 
Godson^  for  the  prisoner. 

[Attornies— GiMdm,  and  Hill  ^  Daniel.^ 


In  the  ensuing  term  the  case  was  considered  by  the 
Judges,  who  held  the  conviction  right. 


OXFORD  CIRCUIT,  2  VICT. 
STAFFORD  ASSIZES. 

(Crown  Side.) 

BEFORS   MR.   JUSTICE   ERSKINE« 


Regina  V.  Abiram  Ball  and  Others. 

tTOUNDING. — The  prisoner  Ball  was  indicted  for  The  lituation  in 

wounding  Joseph  Newey,  with  intent  to  murder  him — the  stands  towardT* 

other  prisoners  being  indicted  as  aiders  and  abettors.  does  nof'^'ive 

The  whole  case  turned  on  the  identity  of  the  prisoner  the  party  calling 

■r*   11         1  1  11  1     /•  1  *^*  witness  a 

Bali|  whom  the  prosecutor  bad  never  seen  before  the  right  to  cross- 
evening  of  the  assault,  when  he  swore  that  he  had  seen  untwi^he^wit- 
bim  in  the  beer  shop  of  Mrs.  Sarah  Turner.  ""»'» evidence 

be  of  such  a 

In  support  of  the  prosecutiout  Sarah  Turner  was  called,  nature  as  to 

wb0|  in  her  evidence,  contradicted  the  prosecutor  as  to  Ihatthe^mess 


the  fact  of  the  prisoner  Ball  having  been  at  her  house  on  ^^  '^  unwilling 

*  "  one. 

the  evening  in  question.    It  appeared  that  this  witness  if  a  witness 

kept  a  beer  shop— that  she  was  intimately  acquainted  disprove^he  °" 

with  the  prisoners,  and  that  she  had  been  informed  against  clwrthe^pro**- 

by  the  prosecutor,  for  keeping  her  house  open  at  im-  cutor  may  call 

/^  other  witnesses 

proper  hours.  to  prove  the 

facts  denied  by 

■n     rr     r  i     -cr  iy  <•  i  *  •  i         •  "t      ****  former  Wlt- 

F,  V.  Lee,  and  Yardley,  for  the  prosecution,  submitted  ness,  and  thus 

that  these  facts  were  sufficient  to  raise  an  inference  of  con?radi*ctthat 

hostiHty  on  the  part  of  the  witness  to^rds  the  prosecutor,  ^**°*?'.  *"** . 

and  a  bias  in  favour  of  the  prisoner,  so  as  to  entitle  them  unworthy  of 

I  credit;  but  the 

to  cross  examine  her.  prosecutor  can- 

not adduce  any 

Erskine,  J.— I  think  that  the  situation  in  which  this  ^^{ferXTd- 
witness  stands  towards  either  party,  does  not  give  the  miMihie  for  the 

*^       ^  °  sole  purpose  of 

party  calling  the  witness  a  right  to  cross-examine  her,  un-  disci-editing  his 
less  her  evidence  was  of  itself  of  such  a  nature  as  to  make 
it  appear  that  she  was  an  unwilling  witness  (a). 

U)  See  the  cases  of  Begma  v.      Chapman,  ante,  p.  568 ;  Regina  v. 
Murplisf,  ante,  p.  297;  lUgina  v.     Hoiien,  ante,  p.  606. 

CGC2 


own  wttness. 
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1839.  I"  ^^^  course  of  the  examination  in  chief  of  this  wit- 

nessy  the  counsel  for  the  crown  were  permitted  to  ask  her 
if  she  had  been  examined  before  the  magistrate — she  said 
that  she  had,  twice; — that  her  statements  had  been  taken 
down  in  writing  by  the  magistrate,  and  that  upon  the  last 
occasion  she  had  signed  the  deposition ;  and  she  further 
stated,  that  she  had  then  given  the  same  account  that  she 
now  gave  in  court. 

In  order  to  do  away  with  the  effect  of  the  evidence  of 
this  witness,  which,  if  believed,  disproved  the  whole  case 
for  the  prosecution,  it  was  proposed  by  the  counsel  for 
the  prosecution,  to  prove  that  the  statements  made  by  the 
witness  before  the  magistrate,  were  wholly  inconsistent 
with  the  account  given  at  the  trial. 

Erskine,  J. — You  cannot  put  in  evidence  for  the  pur- 
pose of  discrediting  your  own  witness.  You  may  call 
other  witnesses  to  prove  the  facts  denied  by  this  witness, 
and  incidentally  contradict  her,  and  shew  her  to  be  un- 
worthy of  credit;  but  you  cannot  call  a  witness,  or  give 
evidence  not  otherwise  admissible,  for  the  purpose  of  dis- 
crediting your  own  witness. 

His  Lordship  having  conferred  with  Mr.  Justice  Po/- 
teson  on  the  point,  rejected  the  evidence  (a). 

The  prosecutor  was  afterwards  contradicted  by  another 
witness  for  the  crown,  and  the  prisoners  were 

Acquitted* 

f 

F.  V.  Lee,  and  Yardlet/t  for  the  prosecution. 
Allen  and  Neale  for  the  prisoners. 

[Attornies — Fleetwoody  and  PhiUipt,'} 

(a)  The  law  on  this  subject  was  414,  in  which  the  two  learned 

much  discussed  in  the  Common  Judges,  Lord  Denman  and  Bol- 

Pleas  at  Lancaster  in  the  case  of  land,B.,  differed  in  opinioD.  Seethe 

Wriohc  V.  Beckett,  I  M.  &  Rob.  case  of  Reg.  v.  J(Brr,post,  p.  7^ 
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Rbgina  r.  Joseph  Wheeldon. 

X  HE  prisoner  was  indicted  for  burglary,  in  having  broken  ir  a  person  com- 
out  of  the  house  of  Aaron  Collins.  jThouVMid '" 

The  prosecutor,  Aaron  Collins,  said,  on  the  night  of  the  f^n'^^n^gh^^** 
31st  of  December,  1838,  the  prisoner  lodged  at  my  house,  time,  thu  is 
Before  going  to  bed  on  that  night  I  had  secured  my  house:  aiihough'be 
Between  three  and  four  o'clock  on  the  morning  of  the  Ist  jj^wfJii^'in  the" 
of  January,  I  heard  the  prisoner  get  up  and  leave  the  *»o"»«- 

house.  a  house  has 

Mrs.  Collins,  the  wife  of  the  prosecutor,  proved,  that  urceny  there, 
when  she  got  up  on  the  morning  of  the  1st  of  January,  '"^J cye*If  Ufl5*!l 
she  missed  a  jacket,  which  was  afterwards  found  in  the  latch  to  get  out 
possession  of  the  prisoner;  and  she  also  proved  that  at  with  the  stolen 
between  three  and  four  o'clock  in  the  morning,  she  heard  a'bSrgUrious*  " 
the  prisoner  go  down  stairs,  unbolt  the  back  door  of  the  *r**,J'"*  °"*  °^ 
house,  and  go  away. 

Alien,  for  the  prisoner,  I  submit  that  this  is  no  burglary. 

Erskine,  J. — If  a  person  commits  a  felony,  and  breaks 
out  of  the  house  in  the  night  time,  that  is  burglary,  al- 
though he  might  have  been  lawfully  in  the  house.  There 
are  several  cases  of  guests  at  inns  who  have  been  convicted 
of  burglary. 

Allen. — I  believe  that  it  has  always  happened  in  such 
cases,  that  the  party  went  into  some  other  person's  room, 
or  entered  some  place  where  he  had  no  right ;  but  here 
the  prisoner  being  a  lodger,  he  had  the  right  of  egress, 
and  if  there  had  been  no  stealing  he  would  not  have  been 
guilty  of  any  wrong  in  leaving  the  house,  and  would  have 
been  justified  in  all  he  did. 

Erskine,  J. — If  a  lodger  has  committed  a  felony,  and 
in  the  night  time  even  lifts  a  latch  to  get  out  of  the 
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1839.  house  with  the  stolen  property «  that  is  a  burglarious 
breaking  out  of  the  house.  It  is  the  purpose  for  which  he 
undoes  the  fastening  that  makes  the  act  unlawful. 


Reoxna 

0. 

Wheeldon. 


Verdict— Guilty. 
Je^soHi  for  the  prosecution. 

Allerit  for  the  prisoner. 


(CiMSide.) 
before  mr.  justice  patteson. 

Cooper  v.  Eogimtoh. 
If  In  replevin     RePLEVIN.— Avowrv  for  rent  arrear. 

the  defendant  t».         • 

avow  for  rent         Plea. — Ricus  in  arrear. 

arrear,  and  the 
plaintiff  reply, 

rient  in  arrear,        jf^  JT,  Richordi^  for  the  defendant. — Your  lordship  will 

the  plaintiff  ...  ,  i        ^    i_        i_  j* 

must  begin.  say  which  party  is  to  begin.  1  apprehend  that  the  verdict 
would  be  in  my  favour  if  no  evidence  were  given  on  either 
side. 

Patteson,  J. — ^I  think  that  is  so.     I  think  the  plaintiiT 
should  begin. 

Talfourdf  Serjtj  for  the  plaintiff,  began. 

Verdict  for  the  plaintiff. 

Tal/ourd,  Serjt.|  and  Owen,  for  the  plaintiff. 

R.  V.  Richards  and  Whateley,  for  the  defendant. 

[Attornies-- riimcr,  and  HUMiiu] 
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Gregory  r.  Derby. 

Malicious  prosecution.— The  declaration  In  a  declaration 
stated  that  the  defendant  went  before  Mr.  Cotterell,  a  prosecuUon^^'is 
magistrate,  and  maliciously  and  without  probable  cause  °tVtc"that*ihcre* 
made  information  on  oath,  that  the  plaintiff  had  stolen  a  ^*« «» inform- 

adoQ.    It  18 

bull  from  the  defendant;  and  that  upon  that  information  lufflcientto 
Mr.  Cotterell  issued  his  warrant,  upon  which  the  plaintiff  defendant  pro- 
was  apprehended,   and  that  after  an  examination  Mr.  «»'«d  a  waixant 
Cotterell  dismissed  the  charge.  but  if  the  decia- 

^,  .,  ration  lUte  that 

Plea,— not  guilty.  the  defendant 

It  was  proved  by  a  police  officer,  named  Foxall,  that  he  "uot*on^wuh 
apprehended  the  plaintiff  on  a  warrant  of  Mr.  Cotterell,  '"•*  S*'*'  "P®*> 

'^'^  '^  that  infonnatton 

that  had  since  been  lost,  and  that  the  warrant  recited  that  the  magistrate 
the  defendant  had  made  complaint  upon  oath,  that  he  had  STrrant/tbe 
reason  to  suspect  that  the  plaintiff  had  stolen  his  bull.     It  »«fo«;«»i*on    ^ 

^  I  must  be  proved 

was  also  proved  that  the  plaintiff  was  released  from  cus-  in  the  regular 
tody  at  the  desire  of  the  defendant ;  and  evidence  was  also  recital  of  it  in 
given  with  a  view  of  shewing  malice  in  the  defendant.  n*J,®  Tuffldcnt 

Ta^onnf,  Serjt. — I  submit  that  the  plaintiff  must  be  non- 
suited. It  is  stated  in  the  declaration,  that  there  was  an 
information  on  oath.  That  information  must  be  taken  to 
have  been  in  writing,  and  it  is  not  produced :  it  is  most 
important  that  it  should  be  produced,  as  it  may  be  that  in 
the  information  the  defendant  has  stated  every  fact  truly. 

Godson,  on  the  same  side.  The  effect  of  the  allegation 
is,  that  the  defendant  procured  the  warrant  to  be  isi^ued 
by  giving  an  information  :  that  is  not  proved,  and  without 
proof  of  the  information  it  would  stand  that  Mr.  Cotterell 
acted  of  himself. 

Patteson,  J. — The  gist  of  the  charge  is,  that  the  de- 
fendant set  the  magistrate  in  motion. 
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F.  V.  Lee^  for  the  plaintiff. — I  have  shewn  that  the 
warrant  is  lost,  that  recited  the  inrormation ;  and  I  submit 
that  if  the  warrant  had  been  produced  it  would  have 
proved  the  allegation. 

Patteson,  J. — It  has  been  held  that  a  magistrate  may 
be  ordered  to  give  a  copy  of  the  information^  and  also  to 
cause  it  to  be  produced  at  the  trial,  in  order  to  support 
an  action  of  this  kind. 

F.  V.  Lee. — It  might  have  been  that  there  was  no  war- 
rant issued. 

Patteson,  J. — If  the  party  was  never  apprehended, 
no  action  at  all  would  lie.  The  information  here  is  mate- 
rial, to  shew  that  the  defendant  set  the  magistrate  in 
motion*  It  was  not  necessary  to  have  stated  in  the  decla- 
ration that  there  was  an  information.  It  would  have  been 
enough  to  have  stated,  that  the  party  procured  the  war- 
rant to  be  issued.  But  here  the  information  is  stated  as 
the  mode  in  which  the  defendant  set  the  magistrate  in 
motion,  and  of  that  information  there  is  no  legal  evidence* 
The  plaintiff  must  therefore  be  nonsuited. 

Nonsuit. 

F.  F.  Lee  and  Meieyard^  for  the  plaintiff. 
Talfourdf  Serjt.,  and  Godson^  for  the  defendant. 
[Attomies — HoU,  and  Bameit.'} 
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1889. 
Doe  dem.,  Bowdler  and  Others,  v.  Owen. 

Ejectment.— The  lessor  of  the  plaintiff  claimed  Awiiififtyyeiri 
under  the  will  of  Ralph  Olrenshaw.     The  will  was  about  duJ/t)rrtie 

fifty  years  old.  plainUff'f  attor- 

ney, who  itated 
that  he  received 

The  attorney  for  the  lessors  of  the  plaintiff  was  called  Iha'^when  tw? 
as  a  witness,  and  produced  the  will.     On  his  examination  J^jy  <»«»  was 

'  *  ^  ^     before  an  arbi- 

by  the  defendant's  counsel,  he  stated  that  he  received  it  trator,  the  de- 
from  a  person  of  the  name  of  Blood.  It  was  then  proposed  ney,  in  the  pre- 
to  read  it,  but  the  defendant's  counsel  objected  that  it  did  atfendM^wn- 
not  appear  that  it  came  from  the  proper  custody.     The  ^^^^^ '»  ^Wi 

%  .U       r     .U  •      AU    ^U        1   •   ♦•/r»  will  being  ad- 

witness  was  then  further  exammed  by  the  piaintiti  s  coun-  mitted  in  evi- 
sel,  and  proved  that  this  cause  had  been  referred  to  a  theiTpw^uced 
gentleman  of  the  bar ;  that  the  reference  was  entered  upon,  ^^  B.:— ^««. 
and  at  a  meeting  before  the  arbitrator,  at  which  the  de-  such  evidence  of 
fendant  himself  was  present,  his  attorney  had  expressly  arwouiTluow 
consented  to  the  will  (which  was  then  in  the  possession  of  ^dal^widnice 
Blood)  being  admitted  in  evidence,  and  it  was  accordingly  forthepiaioaff. 
admitted  by  the  arbitrator.     The  plaintiff's  counsel  now 
proposed  to  read  the  will. 

Grajff  for  the  defendant,  objected  that  what  passed 
before  the  arbitrator,  did  not  shew  that  Blood's  was  the 
proper  custody ;  that  the  attorney's  admitting  it  in  evi- 
dence, did  not  necessarily  imply  that  he  admitted  it  to  be  a 
genuine  will  of  the  person  whose  will  it  purported  to  be ; 
that  it  might  have  been  so  admitted  in  evidence  for  pur- 
poses inconsistent  with  its  being  a  genuine  will ;  and  that 
therefore,  unless  it  was  shewn  in  what  character  Blood 
held  it,  it  did  not  appear  that  his  was  the  proper  custody. 

Patteson,  J. — The  evidence  of  the  proper  custody  is 
certainly  slight,  but  I  think  there  is  some  evidence;  I  shall 
therefore  allow  the  will  to  be  read. 
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In  the  course  of  the  cauBe^  it  afterwards  appeared  that 
Blood  was  the  defendant's  mortgagee. 

Verdict  for  lessors  of  plaintiffl 

Whateletf  and  Whitmore^  for  the  lessors  of  the  plaintiff. 

Gray,  for  the  defendant. 

[Attoniief--JI#«ii6y»  Hid  FUkCl 


In  the  ensuing  terin»  Gray  applied  to  Kht  Court  of 
Queen*8  Bench  for  a  new  trials  on  grounds  not  at  all 
affecting  the  point  abore  mentioned »  and  the  Court  re* 
fused  a  rule. 


Robinson  v.  Ferredat. 

In  afi  action  for  l^EBT.— For  goods  sold  and  delivered,  and  work  and 

a  tailor*a  bill  for  ,   , 
clothes  supplied    iabOUr. 

Iniwl^an?"         ***  P'®**  **  *^  *^'  ^^^  ^^^*  ^**  nunquam  indebitatus; 
the  servant  is  a    gnd  plea,  as  to  the  11/.  2s.  a  tender  of  that  sum.    The 

competent  wit*        ,..«»,       ..  !••  <i>ii  i 

ness  for  the        plaintiff,  by  his  repucatiou,  denied  the  tender. 

Slmf  fefn!"         Th«  ^ction  was  for  a  tailor's  bill,  in  which  the  disputed 

dorsed  on  the     itcms  bevond  the  amount  tendered,  were  for  clothes  sup- 
record  under  the  ''  • 
Stat.  3  &  4  Will,  plied  to  a  person  named  Insley,  a  servant  of  the  defendant. 

'  A  tender  is'         On  the  part  of  the  plaintiff,  Insley  was  called,  and  on  the 

the  person"^  ^^      ^®'"*  ^*^®'  ^^  ^^^^^  *****  ^^  ^^^  ^*^  ^^^  clothcS  lU  questlott 

making  it  say-    from  the  plaintiff,  and  that  there  was  a  dispute  between 

ing,  at  the  time     ,,         ,j.»«.  i.t*i  t.  .t 

of  making  it,      himsclf  and  his  master,  as  to  which  of  them  was  liable  to 
thedfj^dant     the  plaintiff. 

considered  to 
be  due, 

Gratft  for  the  defendant,  objected  to  the  competency  of 
the  witness,  on  the  ground  that  he  was  interested  in  pro- 
curing a  Terdict  for  the  plaintiff;  for  if  the  plaintiff  ob- 
tained a  verdict  the  witness  was  placed  in  a  state  of  secu- 
rity, and  this  was  an  objection  which  would  not  be  removed 
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by  indorsing  the  name  of  the  witness  on  the  record,  for  it  |8S8l 
did  not  proceed  upon  the  ground  that  the  verdict  would 
be  evidence  for  the  witness  in  a  subsequent  action  by  the 
plaintiff  against  him,  but  that  if  the  plaintiff  recovered 
the  amount  in  question  from  the  defendant,  it  could  not  be 
presumed  he  would  seek  to  recover  it  a  second  time,  and 
therefore  a  verdict  for  the  plaintiff  would  relieve  the  wit- 
ness from  all  apprehension  of  being  called  upon  to  pay 
the  amount.  He  cited  the  case  of  Moorish  v.  Fooie  (a), 
and  Phillips  on  Evidence  (6). 

Corbeit  and  J.  P.  Smiihf  for  the  plaintiff,  submitted 
that  the  only  way  in  which  the  witness  could  be  interested 
was,  that  the  verdict  for  the  plaintiff  might  be  given  in 
evidence  for  him,  if  the  plaintiff  in  the  present  action 
should  bring  an  action  against  the  witness,  and  if  so,  thai 
by  indorsing  his  name  on  the  record,  he  would  be  rendered 
competent. 

Pattbson,  J. — I  do  not  see  that  the  witness  has  any 
direct  interest  in  the  result  of  the  present  action ;  if  the 
plaintiff  does  recover  a  verdict,  that  will  not  prevent  htm 
bringing  a  subsequent  action  against  the  witness,  and  if 
he  does,  the  result  of  this  action  can  only  be  beneficial  to 
the  witness,  by  his  giving  the  verdict  in  evidence  in  the 
action  against  him,  and  that  will  be  prevented  by  his  name 
being  indorsed  on  the  record,  and  then  I  think  he  is  com- 
petent. 

The  defendant's  counsel  did  not  require  the  indorse- 
ment to  be  made,  and  the  witness  was  examined. 

To  prove  the  tender,  a  clerk  to  the  defendant's  attorney 
was  called,  who  proved  that  he  went  to  the  plaintiff,  and 
laid  down  before  him  a  5/.  Bank  of  England  note,  a  5/. 
country  bank-note,  a  sovereign,  and  two  shillings  in  silver ; 

(a)  2  J.  B.  M.  508 ;  8  Taunt.  454.  (h)  8th  edit.  p.  100. 
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1839.  And  said  he  came  from  Mr.  Ferreday  to  tender  him  1 IL  2$., 
which  he  said  was  all  that  Mr.  Ferreday  considered  to  be 
due ;  the  plaintiff  said  he  would  not  take  it^  and  that  he 
claimed  more  to  be  due  to  him ;  he  made  no  objection 
on  account  of  5/.  of  it  being  in  a  country  bank-notCy  and 
the  money  was  lying  where  the  plaintiff  might  have  taken 
it  up  if  he  had  pleased. 

It  was  objectedj  that  the  tender  was  not  a  legal  one«  on 
account  of  part  of  the  money  being  a  country  bank-note ; 
but  to  this  it  was  answered,  that  the  tender  was  not  bad 
unless  objected  to  on  that  ground. 

It  was  then  objected  that  the  tender  was  bad,  as  being  a 
conditional  tender;  that  the  words  used  by  the  witness 
were  tantamount  to  saying,  that  he  tendered  it  in  full. 
It  was  answered,  that  this  was  not  a  conditional  tender ; 
that  the  very  act  of  making  a  tender  implied  that  the 
person,  on  whose  account  it  was  made,  considered  it  to  be 
all  that  was  due,  and  that  it  could  not  be  vitiated  by  that 
being  merely  expressed  in  words. 

Fattbson,  J. — There  is  no  condition  here.  Certainly^ 
when  a  man  makes  a  tender,  he  means,  that  he  considers 
no  more  due ;  and  I  think  that  his  saying  so  makes  no 
difference  (a). 

Verdict  for  the  plaintiff  on  the  1st  issue ; 
for  the  defenant,  on  the  2nd. 

Corbeti  and  J.  P.  Smith,  for  the  plaintiff. 

Crray,  for  the  defendant. 

[Attornies — Fleetwood,  and  Benneit,'] 
(a)  See  the  case  of  Sutton  y,  HawkinSt  ante»  p.  259. 
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SHREWSBURY  ASSIZES. 


BEFORE  MR.  JUSTICE  PATTE80N. 


Reoina  9.  Macmichael  and  Two  Others. 

JL  HIS  was  an  indictment  for  a  nuisance,  to  which  two  A  defendant 
defendants  had  appeared,  and  pleaded  not  guilty — the  arecogntunce 
third  defendant  had  entered  into  recognizances,  before  a  J|J^J2,*^S'  ** 
magistrate,  to  appear  and  plead,  but  was  now  absent  on  plead  to  an  in- 
the  continent  for  the  benefit  of  his  health.  The  nuisance  nuiance.  At 
being  abated,  the  prosecutors  were  willing  to  consent  to  an  uf^n  he^was^ 
.equittal.  t:miZt'' 

The  nuisance 

Patteson,  J.,  after  conferring  with  Erskine,  J.,  said  lj;|J^e"plSt^''' 
that,  under  the  particular  circumstances  of  the  case,  and  cutor  was  will- 

*  ^  ing  to  consent 

as  the  prosecutors  were  willing  to  assent  to  it,  he  would  to  an  acquittal. 
allow  a  verdict  of  not  guilty  to  be  entered  for  the  absent  under Ih^ 
defendant.  '\r"!lT**'' 

allowed  the 
Verdict — Not  guilty.        defendant  to  be 
acquitted. 

W,  H.  Cooke f  for  the  prosecution. 

[Attoroiei — SparkeSf  and  Williamt,] 


Regina  r.  Harriett  Turner. 

Concealment  of  birth.— The  indictment,  which  In.  case  of 
was  in  the  usual  form,  charged  that  the  child  died  at  its  SJ^^J^eMhl 
birth,  and  that  the  prisoner  endeavoured  to  conceal  the  118^9060.4, 
birth,  by  disposing  of  the  dead  body  in  the  soil  of  a  cer-  essential  to'the 

tain  orivv  commission  of 

tlie  prisoner 
should  have 
done  some  act  of  disposal  of  the  body  afur  the  child  was  dead ;  therefore,  if  the  prisoner  had  gone 
to  a  privy  for  another  purpose,  and  the  child  came  from  her  unawares,  and  fell  into  the  soil  and  was 
suflbeated,  she  must  be  acquitted  of  this  charge,  notwithstanding  her  denial  of  the  birth  of  the  child. 
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1899.  Evidence  was  given  that  the  prisoner  denied  her  preg- 

nancy,  and  alsOj  after  the  birth  of  the  child,  denied  that 
also ;  but  afterwards  confessed  to  Mr.  Whitcomb,  a  sur- 
geon, that  a  child  had  been  born,  and  he,  after  that,  took 
away  the  after-birth  from  her.  The  body  of  the  child 
was,  on  the  same  day,  found  among  the  soil  of  the  privy. 

Patteson,  J.,  in  summing  up. — It  is  essential  that  in 
this  case,  the  words  of  the  statute  creating  the  ofience  (a) 
should  be  particularly  attended  to.  The  offence  is  not 
merely  for  endeavouring  to  conceal  the  birth  of  a  child* 
If  it  were  the  prisoner  is  clearly  guilty  of  that,  as  she  de- 
nied that  it  had  taken  place ;  but  the  words  of  the  statute 
are, "  That  if  any  woman,  shall  be  delivered  of  a  child, 
and  shall  by  secret  burying  or  otherwise  disposing  of  the 
dead  body  of  the  said  child,  endeavour  to  conceal  the  birth 
thereof,  every  such  offender  shall  be  guilty  of  a  misde- 
meanor.** The  prisoner,  therefore,  to  come  within  this 
enactment,  must  have  endeavoured  to  conceal  the  birth, 
by  secret  burying  or  otherwise  disposing  of  the  dead  body, 
and  I  think  it  essential  to  the  commission  of  this  offence 
that  she  must  have  done  some  act  of  disposal  of  the  body 
after  the  child  was  dead.  If  she  had  gone  to  the  privy 
for  another  purpose,  and  the  child  came  from  her  unawares 
and  fell  into  the  soil  and  was  suffocated,  she  must  be  acquit- 
ted notwithstanding  her  denial  of  the  birth  of  the  child ; 
because  she  does  not  come  within  the  provisions  of  this  act 
of  parliament,  unless  she  had  done  something  with  the 
child  after  it  was  dead.  Indeed  it  would  be  a  very  sad 
thing  if  the  law  were  otherwise.  If  there  had  been  evi* 
dence  that  the  child  was  born  anywhere  else,  and  was, 
after  it  was  dead^  carried  by  her  to  this  place  and  thrown 
in,  that  would  be  a  disposing  of  the  dead  body  within 
the  act  of  Parliament,  but  of  that  there  is  no  evidence 
here.    If  you  believe  that  the  prisoner  went  to  this  privy, 

(a)  9  Geo.  4,  c.  31,  s.  14. 
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and  that  the  child  passed  from  her  unawares  while  on        i839. 
the  privy»  I  thinks  that  in  point  of  law,  she  must  be  ac- 
quitted. 

Verdict— Not  guilty. 

BeadoUi  for  the  prosecution. 
C.  Philips,  for  the  prisoner. 

[Attornies-^i'fWe,  and  Hmdey.'] 


Reoina  9.  NiCKLESS^  PowBLL,  and  Owen. 

Night  poaching,  one  of  the  defendants  being  ir  three  penom 

armed. — The  indictment  contained  two  counts :  the  first  ^ght  poaching^ 

count  describing  the  field  as  "  certain  inclosed  land  in  the  •"d*;toVf™em' 

occupation  of  Mary  Addison/'  and  a  second  count  des-  stand  in  a  road 

•1  •         .  r  .1  11    1      1        -cr         m  '"*^  s^t  nets  in 

cribmg  It  as  ''a  certam  close    called  the  Yew  Iree  the  hedge  of  a 

i>:a<«a  •»  ^*^**  °^  ^'  ^•» 

*^*^*^®«  and  send  their 

It  appeared,  that  the  defendants  went  out  together  for  ^^^\'J|''j||'J; 

the  purpose  of  night  poaching,  and  that  Powell  and  Owen  bares  into  the 

were  seen  by  a  game-keeper  setting  nets  in  the  hedge-row  ti^i,  the  third 

of  the  Yew  Tree  piece,  they  being  on  the  other  side  of  the  lhTroa*d  Tnd  go 

hedge  in  the  turnpike  road ;  and  that  Nickless  went  into  to  poach  by 

■         /•!-■.        1  •  <•«••  All.  T  himself  in 

another  field  m  the  occupation  of  Mary  Addison.     It  another  field  of 

further  appeared,  that  Powell  and  Owen  sent  a  dog  into  J^'t  w'pport  an^ 

the  Yew  Tree  piece,  who  drove  a  hare  into  one  of  the  »nd[«»«nt  for 

^  night  poaching 

nets;    upon  which  the   gamekeeper  advanced  to  take  on  land  of 

Powell  and  Owen  into  custody,  when  the  latter  jumped  sending  in  of  a 

into  the  Yew  Tree  piece  with  an  intention  of  escaping,  enfering°of*iand 

and  the  former  jumped  into  the  hedge  and  was  there  r!?*"  ?^  ■*?!• 

''       ^  o  9  Geo.  4,  c.  69, 

taken.  s.  9,  and  the 

entering  of  the 
second  field  was 

Patteson,  J.— How  can  you  connect  Powell  and  Owen  "^c  three '"'^^^^^ 
with  the  second  field,  in  which  Nickless  was  ? 
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18S9.  ^*  y*  Lee,  for  the  prosecution. — I  8ubini|  that  there  is 

evidence  to  go  to  the  jury ;  although  Powell  and  Oiren 
never  were  in  that  fields  yet,  by  being  in  the  road,  they 
are  as  much  within  the  act  of  Parliament  as  persons  out- 
side a  house  who  assist  in  a  burglary. 

Patteson,  J. — I  think  the  two  cases  are  dis-«imilar,  as 
here  it  appears  that  Nickless  was  independently  engaged 
in  poaching  in  this  field,  he  having  left  the  others  poaching 
in  the  road.  There  was  a  case  very  similar  as  to  this 
point  tried  at  Gloucester  (a). 

F.  V.  Lee. — If  your  lordship  is  against  me  as  to  this 
pointy  I  submit  that  all  the  defendants  are  liable  as  to  the 
Yew  Tree  piece,  by  the  agency  of  their  dog.  If  in  the 
night  time  a  person  by  means  of  a  knife  broke  a  door,  and 
by  means  of  a  hook  took  the  goods  out  of  a  house,  I  sub- 
mit that  that  would  be  a  burglary  ;  and  that  if  instead  of 
that  a  child  of  tender  years  was  put  through  a  window,  or 
a  dog  was  so  well  taught  as  to  lift  the  latches  and  open  the 
doors,  and  then  bring  out  the  goods  to  his  owner,  I 
submit  that  all  these  would  be  burglaries,  and  that  here 
the  sending  of  a  dog  into  the  field,  to  drive  the  hares  into 
the  nets,  is  equally  in  point  of  law  an  entering  on  the 
field. 

Patteson,  J. — Although  I  think  there  is  much  in  the 
argument^  it  would  be  straining  the  words  too  much  in  a 
criminal  case,  to  hold  that  this  was  within  the  statute. 
The  defendants  roust  be  acquitted. 

Verdict — Not  guilty. 

F.  V.  Lee  and  Spooner,  for  the  prosecution. 

Bather  and  Corbeit  for  the  defendants. 
[Attomlcs — Palin,  and  Healey."} 

(a)  See  the  case  of  Bex  v.  Dowtell,  ante,  Vol.  6,  p.  398. 
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1839. 
Regina  v.  Davis  and  Griffiths.  March  22m/. 

Night  poaching.— The  first  count  of  the  indict-  An  indictment 

for  night  potcb- 

ment  charged^  that  the  defendants,  together  with  another  ing,  which 
person,  entered  and  were  in  certain  lands  called  "  Short  A.*and*B., Uge- 
Wood/*  in  search  and  pursuit  of  game,  '*  the  said  Edward  ^**«' ^>* 

*^  o         '  another  person, 

Davis  and  the  said  William  Griffiths  then  and  there  entered  certain 
being  armed."  The  second  count  was  exactly  similar,  but  a.  and  B.  then 
charged  them  with  being  in  "  Shutt  Leasowe."  And  the  ^el^'^iJliof 
third  count  with  being  in  land  of  John  George  Baron  supported  by 

®  ®  proof  Uiat  the 

r  or  res  ter.  third  person  was 

It  appeared,  that  on  the  night  of  the  10th  December,  A!uidB!  were' 
the  defendants,  together  with  a  person  who  was  not  taken,  "^'^"d  r  Ui 
were  seen  in  Shutt  Leasowe,  which  adjoins  Short  Wood,  stat  9  0eo.4, 
and  were  apparently  going  to  the  wood.     It  was  proved  structive arming 
that  the  person  who  was  not  taken  had  a  gun,  and  that  the  ^  "°^  efficient. 
defendants  were  unarmed;  it  was  also  proved  that  tlie 
defendant  Davis  was  taken  by  the  gamekeepers  as  he  was 
getting  into  Short  Wood,  and  that  the  other  defendant, 
and  the  person  not  taken,  did  not  get  to  Short  Wood 
at  all. 

Godson^  for  the  defendants. — I  submit  that  the  defend- 
ants are  entitled  to  be  acquitted.  The  indictment  charges 
that  the  defendants  were  armed.  That  is  a  material  sub- 
stantive allegation!  and  must  be  proved.  Under  the  old 
act,  it  was  necessary  that  all  the  party  should  he  armed; 
and  it  was  held  that  the  arming  of  one  was  constructively 
the  arming  of  all ;  but  under  the  statute  9  (jreo.  4,  c.  69, 
the  words  are,  **  any  of  such  persons  being  armed,"  which 
makes  it  necessary  to  state  that  some  one  was  armed,  and, 
by  consequence,  to  prove  the  arming  as  laid ;  and  this 
enactment  evidently  does  away  with  the  constructive  arm- 
ing, and  puts  it  upon  an  actual  arming. 

Yardley^  for  the  prosecution,  submitted  that,  as  the 

VOL.  Vlfr.  D  D  D  N.  P. 
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cases  had  decided  that  the  entry  of  one  of  the  party 
was,  in  point  of  law,  equivalent  to  an  entry  by  all,  so  the 
one  being  armed,  was,  in  law,  an  arming  of  alL  He  cited 
the  cases  of  Rex  ▼•  Dows€ll{a),  Rex  ▼.  Locketi  (6),  Rex  r. 
Passey  (c),  and  Rex  ▼.  Andrews  (d). 

Patteson,  J. — I  think  that,  under  the  statute  9  Geo. 
4,  c.  69,  constructive  arming  is  not  sufficient.  In  the 
present  indictment,  you  state  that  these  two  men  were 
armed;  andtheproof  is,  that  neither  of  them  were  so.  The 
allegation  is  not  proved,  and  the  case  therefore  fails.  There 
is  also  this  further  difficulty — that  the  intent  was  evidently  to 
kill  game  in  the  wood,  into  which  none  of  the  parties  ever 
got  for  that  purpose.  It  is  true  that  they  are  charged 
with  being  in  Shutt  Leasowe ;  but  they  bad  no  intention 
of  killing  game  there.  The  defendants  must  be  ac* 
quitted. 

Verdict— Not  Guilty. 

Yardley^  for  the  prosecution. 

Oodson,  for  the  defendants. 

[Attomies— Po//t,  and  PiekeyiJ] 


(a)  Ante,  Vol.  6,  p.  39S. 
(&)  Ante,  Vol.  7,  p.  300. 


(c)  Ante,  Vol.  7,  p*  282. 

(d)  2  M.  &  Rob.  37. 


BEFORE   MR.  JUSTICE   ERKSINE. 


March  2Ut.  AlLBN  ».  DbNSTONE. 

In  an  action  on  ASSUMPSIT  ou  the  Warranty  of  a  horse. — The  declar- 
a  hone  told  by  Qtion   Stated,   that   the    horse   was   warranted   all  right, 

the  son  of  the 

defendant  as  the  agent  of  his  father,  a  part  of  the  defence  being  that  the  son  had  no  authority  to 
warrant,  it  was  proposed  to  ask  a  witness  whether,  on  the  day  on  which  the  sale  took  place,  the 
defendant's  son  did  not,  in  answer  to  a  question  put  by  the  witness  as  to  the  price  of  the  horse,  say 
that  he  would  warrant  the  horse: — Held,  inadmissible,  as  being  a  conversation  with  a  stranger;  bat 
that  if  the  defendant's  son  in  offering  the  horse  for  sale  had  offered  a  warranty,  it  might  have  been 
otherwise,  as  that  would  have  been  a  statement  accompanying  an  act  done  in  the  course  of  hit 
agency. 
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except   being  a   whistler.     Pleas— Ist^   non-assumpsit —        i889. 
2nd,    that    the    horse   was    all    right,    except  being  a 
whistler. 

It  was  shewn  that  the  defendant's  son  was  his  agent  in 
the  sale  of  this  horse ;  but  a  part  of  the  defence  was,  that 
the  son  bad  no  authority  to  give  any  warranty.  It 
was  proposed,  by  the  plaintiff's  counsel,  to  ask  a  witness, 
named  Charles  Powell,  whether,  on  the  day  on  which  the 
defendant's  son  sold  the  horse  to  the  plaintiff,  the  defend- 
ant's son  did  not  say,  in  answer  to  a  question  by  Powell 
as  to  the  price  of  the  horse^  that  he  (the  defendant's 
son)  would  warrant  the  horse  all  rightj  except  being  a 
whistler. 

Erskine^  J. — I  think  that  the  evidence  is  inadmissible, 
as  it  is  merely  a  conversation  with  a  stranger,  and  not  a 
statement  made  in  the  course  of  a  bargain  for  the  sale  of 
the  horse.  It  might  have  been  admissible,  if  it  had  been 
shewn  that,  in  offering  the  horse  for  sale,  the  defendant's 
son  had  offered  to  give  a  warranty,  as  that  would  have 
been  a  statement  accompanying  an  act  done  in  the  course 
of  his  agency. 

The  question  was  not  put. 

Verdict  for  the  defendant. 

Ludlow,  Serjt,  and  F.  V*  Lee,  for  the  plaintiff. 

Talfourd,  Serjt.,  and  Whaieley,  for  the  defendant. 
[Attomief~(7.  SaUer^  and  Harper  Sf  Jones.'] 


In  the  ensuing  term,  Ludlow,  Serjt.,  applied  to  the 
Court  of  Common  Pleas  for  a  new  trial,  but  the  Court 
refused  a  rule. 
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1839. 


HEREFORD  ASSIZES. 

(Civil  Side.) 

BEFORE  MR.  JUSTICE  PATTESOK. 


If  an  attorney 
who  is  conduct- 
ing n  cause  do 
not  communi- 
cate to  his 
client  an  oflTer 
of  compromise 
made  by  the 
other  party,  but 
go  on  with  the 
action  to  put 
costs  in  his  own 
pocket,  he 
cannot  after 
that  charge  his 
client  with  the 
costs  incurred; 
but  as  it  is  the 
duty  of  an 
attorney  to  com- 
municate such 
an  offer  to  his 
client,  it  must 
be  presumed 
that  he  did  so 
till  the  contrary 
is  shewn. 


Sill,  Gent,  one  &c.  r.  Thomas. 

IJEBT  for  an  attorney's  bill. — Plea,  nunquam  indebi- 
tatus. 

This  was  an  action  brought  by  the  plaintiff  against  the 
present  defendant,  who  was  the  plaintiff  in  the  cause  of 
Thomas  v.  Powell  (a),  for  the  amount  of  the  present  plain- 
tiff *s  bill  of  costs  in  that  action. 

The  plaintiff  having  made  out  his  case, 

LudloWf  Serjt.,  for  the  defendant,  opened  that  the  ori- 
ginal defendant,  Mr.  Powell,  had,  in  the  course  of  the 
former  action,  made  an  offer  of  a  compromise  which  was 
advantageous  to  the  present  defendant,  but  which  the 
present  plaintiff  had  not  communicated  to  his  client  the 
present  defendant.  And  he  contended  that  if  an  attorney 
did  not  communicate  to  his  client  an  offer  of  compromise 
made  by  the  other  side,  the  attorney  could  not  charge  for 
any  thing  done  after  that,  as  he  must  be  considered  as 
going  on  after  that  at  his  own  risk.  The  learned  Serjeant 
admitted  that  he  had  no  evidence  to  shew  that  the  offer  of 
compromise  was  not  communicated  to  his  client,  but  argued 
that'lie  could  not  be  called  on  to  prove  the  negative,  but 
that  the  otiier  side  should  prove  affirmatively  that  it  was 
communicated. 

Evidence  was  given  of  a  letter  written  to  the  present 
plaintiff  offering  a  compromise  of  the  action  Thomas  v. 


(a)  Reported  ante, Vol.  7,  p.  807. 
In  that  action  the  plaintiff  re- 
covered 5s.  dainagfcs.  The  learned 


Judge  who  tried  it  certified  to  de- 
prive the  plaintiff  of  costs. 
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Powellt  but  no  evidence  ^as  given  to  shew  that  that  offer        1539. 
had  not  been  communicated  to  the  plaintiff. 

PattesoNi  J.,  (in  summing  up.) — If  the  plaintiff  did  not 
communicate  the  offer  of  compromise  to  his  client,  but 
went  on  with  the  action  merely  to  put  costs  into  his. own 
pocket,  you  ought  to  find  a  verdict  for  the  defendant. 
There  is  however  no  evidence  that  the  plaintiff  did  not 
communicate  it,  and  Mr.  Serjeant  Ludlow  says  that  it  is  a 
negative.  Still  as  it  was  the  duty  of  the  plaintiff  to  com- 
municate it,  you  must  presume  that  he  did  his  duty  and 
presume  that  he  did  communicate  it  till  the  contrary  is 
shewn. 

Verdict  for  the  plaintiff. 

C.  Philips  and  Busby,  for  the  plaintiff. 

Ludhw,  Serjt.,  for  the  defendant. 

[Attomies— .S'i//,  and  Watkins.} 


Pulling  and  Another  9*  Meredith. 

XSSUE  under  the  Interpleader  Act  to  try  whether  certain  a  creditor  of  a 
goods  seized  by  the  sheriff  of  Herefordshire  were  the  ^^^l^'^ll  ^ai 
goods   of  the  plaintiffs  as  assignees  of  one  Rogers,  a  >oi<i  ^^^  ^^^^*  ^ 

a  competent 
bankrupt*  witoess  in  0upo 

The  fiat  adjudication  of  bankruptcy,  and  appointment  ^   ° 
of  the  plaintiffs  as  assignees  under  the  seal  of  the  Court 
of  Bankruptcy,  were  put  in. 

A  bill  of  exchange  for  300/.,  accepted  by  Rogers  in 
favour  of  Jones,  the  petitioning  creditor,  was  proved,  and 
a  bond  to  secure  300/.  executed  by  Rogers  to  Jones,  was 
also  tendered  in  evidence. 

R.  V.  Richards  for  the  defendant. — I  am  in  a  condition 
to  shew  that  the  deposition  of  Jones  only  mentions  the  bill, 
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1889.  and  I  Bubmit  that  the  plaintiffs  cannot  prove  any  other 

"'  '     ^'""^  debt.    It  is  not  like  proving  another  act  of  bankruptcy- 

9.  If  the  debt  deposed  to  is  not  proved  there  is  nothing 

Mbesoith.  to  sustain  the  fiat. 

Talfourdt  Serjtj  for  the  plaintiff,  cited  the  case  of  Biri 
V.  Stephenson  (a). 

Patteson,  J. — I  think  the  evidence  is  admissible^  but  I 
vill  take  a  note  of  the  objection. 

Talfourdt  Serjt. — We  shall  be  able  to  prove  the  debt 
on  the  billy  and  therefore  the  question  will  not  arise. 

The  debt  was  afterwards  clearly  proved  on  the  bill. 
A  witness  who  had  been  a  creditor  of  the  bankrupt 
said  that  he  had  sold  his  debt. 

R.  V.  Richards. — In  law  the  debt  is  still  hisj  and  he  is 
therefore  incompetent. 

Talfourd,  Serjt. — He  has  no  interest  remaining. 

Greaves,  on  the  same  side,  referred  to  the  cases  of 
Granger  v.  Furlong  (6),  Heath  v.  Hall  (c),  and  Sinclair  v. 
Stevenson  (d). 

Patteson,  J. — I  think  the  witness  is  competent. 
He  was  examined. 

Verdict  for  the  plaintiffs. 

Talfourdf  Serjt.i  Greaves,  and  Cooke,  for  the  plaintiffs. 
R.  V.  Richards,  and  W.  J.  Alexander,  for  the  defendant* 

[Attornies — JL  Bodenhanif  and  Banki."] 

(a)  Ante,  p.  741.  (e)  4  Taunt.  326. 

ih)  2  BL  R«p.  1273.  id)  Ante,  Vol.  I,  p.  582. 
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(Crown  Side.) 
before  mr.  justice  erskine. 

Regina  0.  Mary  Evans. 

JuURDER. — The  prisoner  was  indicted  for  the  wilful  An  illegitimate 

murder  of  Emma  Evans,  by  drowning  her.  old  was  baptized 

It  appeared  that  the  deceased  was  the  illegitimate  child  IH^^I^^^^ 

of  the  prisoner^  and  that  the  deceased  was  born  in  the  daytothefoi- 

union  workhouse,  at  Tenbury,  and  was  baptized  on  Sun-  was  called  by 
day  the  9th  day  of  September.  1838,  by  the  name  of  b^pti'mwdits 

Emma.     It  was  proved  by  tlie  master  of  the  union  house,  ""other's  sur- 

that  up  to  the  time  of  the  baptism  of  the  deceased  she  was  to  be  sufficient 

not  called  by  any  name,  but  that  from  the  9th  of  Septem-  warrant  the  jury 

ber  to  the  11th  the  deceased  was  called  Emma  Evans,  12/^^5"^^^*^ 

and  that  on  that  day,  the  deceased  being  about  six  weeks  ^*«  properly 

described  by 

old,  the  prisoner  left  the  union  house  taking  the  deceased  those  names  in 
with  her.     It  further  appeared  that  the  deceased  was  JoVmSldrr!"* 
found  dead  in  the  river  Teem,  on  the  morning  of  the  ISth 
of  September. 

Oreaves,  for  the  prisoner. — I  submit  that  there  is  no 
sufficient  evidence  of  the  name  of  the  deceased.  In  the 
case  of  Rex  v.  Ellen  Waters  (a),  it  was  held  that  where  an 
illegitimate  child  had  been  baptized,  it  could  not  be 
described  by  a  surname  till  it  had  acquired  a  name  by 
reputation,  and  in  the  case  of  Rex  v.  Clarke  (b),  the 
same  point  was  decided.  Here  it  appears  that  the 
child  was  not  called  by  any  name  till  baptism,  and  that 
the  only  time  there  was  for  acquiring  a  name  by  reputa- 
tion was  from  the  Sunday  till  the  Tuesday.  In  the  case 
of  Rex  ▼.  Mary  Smith  (e)  it  was  held  that  the  child  being 
on  one  or  two  occasions  called  by  a  name  was  not  sufficient 

(a)  Ante,  Vol.  7,  p-  250,  and         (c)  Ante,  Vol.  6,  p.  151,   and 
M.  C.  C.  467.  M.  C.  C.  402. 

(6)  R.  &  R.  CC.  368. 


766  CASES  ON  THE 

183d.  to  give  it  a  name  by  reputation.  Upon  these  authorities 
I  submit,  that  two  days  nre  not  a  sufficient  time  for  a  child 
to  acquire  a  name  by  reputation. 

Erskine,  J.— In  the  case  of  Rex  v.  Sheen  (a),  Mr.  Jus- 
tice Burrough  says,  that  it  cannot  be  necessary  that  all  the 
world  should  know  the  child  by  the  name  stated,  because 
children  of  tender  age  are  hardly  known  at  all,  and  are 
generally  called  by  a  Christian  name  only.  In  the  pre- 
sent case  there  being  some  evidence  of  the  name,  I  think 
I  ought  to  leave  it  to  the  jury  to  say  whether  this  child 
bad  acquired  the  name  of  Evans  by  reputation.  In  Ellen 
Waiers*s  case  there  was  no  evidence  that  the  child  was 
even  called  Waters  at  all^  and  Lord  Dentnan  having  left 
it  to  the  jury  to  say  whether  the  child  had  acquired  the 
name  of  Waters ;  the  judges  were  of  opinion  that  his  Lord- 
ship should  have  himself  stopped  the  case,  as  there  was 
no  evidence  of  reputation  to  be  left  to  the  jury.  Here 
there  is  proof  that  after  the  baptism  this  child  was  called 
Emma  Evans.  Is  not  that  evidence  to  go  to  the  jury? 
Emma  is  proved  to  be  the  Christian  name,  and  as  to  the 
surname  it  is  for  the  jury,  if  there  is  evidence,  that  the 
child  has  ever  been  called  by  it.  I  will,  howeverj  confer 
with  my  Brother  Patteson  on  this  point 

His  Lordship  having  conferred  with  Mr.  Justice  Paite^ 
son,  said,  "  I  have  conferred  with  my  Brother  Patteson, 
and  he  entirely  agrees  with  me,  that  there  is  here  suffi- 
cient evidence  of  reputation  for,  the  consideration  of  the 
jury." 

The  case  proceeded,  and  Greaves  addressed  the  jury 
for  the  prisoner. 

Erskinh,  J.,  in  summing  up,  told  the  jury  that  the 
evidence  of  the  name  of  the  child  was  quite  sufficient  to 

(a)  Ante,  Vol.  2,  p.  634. 
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warrant  their  finding  the  deceased  to  be  properly  described       .  1839. 
in  the  indictment,  if  she  had  been  called  by  that  name 
from  the  time  of  her  baptism  until  she  bad  been  taken 
away  by  the  prisoner. 

The  prisoner  was  acquitted  on  the 
merits. 

W.  H.  Cooke,  for  the  prosecution. 

Greaves,  for  the  prisoner. 

[Attomies— r.  W.  D(n>ie$,  and  SiU,'] 


MONMOUTH   ASSIZES. 
(Crown  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 

Regina  f?.  Walford. 

X  HE  prisoner  was  indicted  for  a  substantive  felony,  in   a.  wu  corn- 
receiving  pig-iron  knowing  it  to  be  stolen.  ilJg'J!^^?Ted**' 
A  person  named  Taylor  had  been  committed  on  a  charge  f^**"  '"*"• .  ^• 

^  being  committed 

of  having  stolen  some  iron,  but  on  the  motion  of  Talbot  u  the  thief,  b. 
for  the  prosecution,  Taylor  was  admitted  as  a  witness  for  «  witneTsfiTr  the 
the  Crown.  T^;T!Z. 

sel  of  A.  applied 

Prtee^  for  the  prisoner  Walford,  applied  for  a  sight  of  *®  {**«  J««^««  'o' 
the  depositions  which  had  been  returned  against  the  ac-  depotitiom 

,.       m     1  which  had  been 

COmphce  Taylor.  ^turned  againat 

B.,  which  waa 

Patteson,  J. — I  see  no  objection  to  the  application  ^^^^^' 
being  granted. 

Application  gratited. 

Talbot,  for  the  prosecution. 
Price,  for  the  prisoner  Walford. 
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Reoina  0.  Farr. 

Oa  a  charge  of  f  ORGERY. — The  prisoner  was  oharged  with  hiTiog 

a^wlt^forthe  forged  and  uttered  a  promissory  note  for  SOL 

Juted  "on  his  ^  witness  was  called  on  the  part  of  the  prosecution,  who 

cross-examin-  gwore  In  his  examination  in  chief,  that  he  received  the 

atioDi  that  be 

went  with  the  note  alleged  to  be  forged  from  the  prisoner.  On  his 
proMcu'o^r!who  cros8-ezamination,  he  swore  that  he  went  with  the  pri* 
took  the  wn  and  gQjjgr  to  the  prosccutor's  house  with  a  blank  paper  duly 
the  prisoner       stamped  to  get  the  bill  accepted  by  the  prosecutor,  and 

with  his  name        _  ,  _     ,  _  ^    .  . 

on  it.  The  that  the  prosecutor  took  the  stamp  and  returned  it  to  the 
prosMuti^on  ^^^  prisoncr  with  his  name  upon  it.  This  witness,  before  the 
suggested  that     examining  magistrate,  had  merely  stated  that  he  received 

this  was  untrue,  u  *.  T  • 

and  that  the       the  bill  from  the  prisoner. 

witness  had  not 
stated  this  before 

^**d"ad  ma*de'  Grcaces,  for  the  prosecution,  stated,  that  he  was  in- 
different state-  structed  that  the  fresh  statement  wag  altogether  untrue, 
persons,  and  the  and  that  he  had  witnesses  to  prove  other  statements  made 
~Me*cit^n  ^^*  *^y  ^^^  witness,  to  shew  that  it  was  made  in  order  to  make 
wished  to  cross-  ^j^g  prosccutor  pay  the  bill.    He  therefore  proposed  to 

examine  this  ... 

witness:— He/c/,  cross-cxamine  the  witness. 

that  it  could  not 
be  done. 

Patteson,  J. — I  cannot  allow  you  to  do  that;  he  is 
your  witness,  and  you  must  treat  him  as  such  (a). 

Verdict — Not  guilty. 

Greaves,  for  the  prosecution. 

C  Philips  and  Waison,  for  the  prisoner. 

[Attomies — Jones  ^  Waddington,  and  Geaeh.^ 
(a)  See  the  case  of  Beg,  v.  BaU,  ante,  p.  745. 
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GLOUCESTER  ASSIZES. 
(Civil  Side.) 

BEFORE  MR.  JUSTICE  PATTB80K. 


Page,  executor  of  Page,  v.  Pavby. 

A.SSUMPSIT. — The  first  count  of  the  declaration,  a  plaintiff  sued 
alleged  a  sale  of  old  cone  wheat  for  seed,  with  a  warranty  warw^nTy  on^he 
that  it  would  grow,  and  a  breach  that  it  did  not  grow,  "!« «/  ^*'"?- 

°         '  11  The  declaration 

whereby  the  wheat  became  of  no  value  to  the  plaintiff  s  contained  a 
testator,  and  he  was  deprived  of  great  gains  which  would  tlukh  stated^  a 
have  arisen  from  the  straw  and  corn  which  would  have  ]!*"'*u  ^^  **^"\ . 

the  wheat  would 

been  produced  if  it  had  grown.    There  were  also  counts  v^^»  ">d  &, 
for  money  had  and  received  by  the  defendant,  and  on  an  would  not,  and 
account  stated  in  the  testator's  lifetime,  and  also  on  an  waVdeprfvelTof 
account  stated  with  the  plaintiff  since  the  testator's  death.  5f5*^«'*°*»  ?^^- 

^  ^  The  declaration 

— Pleas,  non-assumpsit,  and  a  denial  of  the  breach  of  ai«o  contained 

counts  for 
warranty.  money  had  and 

The  particulars  of  demand  were,  that  the  action  was  arwcouni""*  °" 
brought  to  recover  the  sum  of  6L  19#.  6rf.  on  the  indebi-  »^»'*<*-    The 

^  .11  particnlara  of 

tatUS  counts  m  the  declaration.  demand  were 

for  the  price  of 
the  wheat,  but 

Greavei,  for  the  plaintiff,  was  examining  a  witness  to  JT^?  "'^'*l'*^ 
shew  what  the  value  of  the  crops  would  have  been  if  the  indebiutua 
seed  had  grown  and  had  produced  a  fair  crop.  that  this  did  not 

prevent  the 
plaintiff  from 

Talfourd,  Serjt.,  for  the  defendant,  objected  that  the  5f'*J{[/,'Ju*"*^* 
particulars  tied  down  the  plaintiff  to  6/.   19«.  Gc/.,  the  value  of  the 
price  of  the  seed.  hTJi*  bJlf  liih 

a  view  to  his 
_  «      .  -%     ^  damages  on  the 

LudloWt  Serjt,  and  Greaves,  —  The  particulars  only  first  count, 
apply  to  the  common  counts  to  which  they  are  expressly 
limited,  the  evidence  is  under  the  first  count. 
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PattesoNi  J. — I  think  that  is  so. 

The  evidence  was  given. 

Verdict,  for  the  plaintifT,  on  the  warranty; 
for  defendant  on  the  breach  of  it 

LudotVg  Serjt.i  and  Greaves^  for  the  plaintiff. 

Talfourdf  Serjt.,  and   W,  /.  Alexander^  for  the  de- 
fendant. 

lAiiornieB-~FowUr,  and  Brat^ordJ] 


In  the  ensuing  term  Ludlow^  Serjt.,  applied  to  the  Court 
of  Exchequer  for  a  new  trial|  on  the  ground  that  the 
verdict  was  against  evidence,  and  obtained  a  rule,  which 
was  afterwards  discharged. 


(Crown  Side.) 

BBFORV   MR.  JUSTICE  ERSKfNE. 


An  indietmtnt 
for  forgery 
found  at  the 
Quarter  Sei* 
aiont  is  a  nullity; 
tberefore  where 
indictments  for 
forging  requctti 
for  the  delivery 
of  goods  had 
heen  found  at 
tlie  Quarter 
Sewions,  and 
ttantmitted  to 
the  Aisiies,  the 
Judge  ordered 
that  they  should 
be  quashed  and 
new  indictmenti 


Rbgina  v.  Rigby. 

h  ORGERY. — In  this  case  two  indictments  had  been 
found  at  the  Quarter  Sessions  against  the  prisoner,  for 
forging  requests  for  the  deUvery  of  beer.  These  indict- 
ments had  been  transmitted  to  the  assizes. 

ErskinEi  J.— Ordered  both  to  be  quashed,  saying  that 
the  sessions  had  no  jurisdiction  in  cases  of  forgery,  and 
that  therefore  a  bill  for  forgery^  found  by  the  Grand  Jury 
at  the  Quarter  Sessions,  was  a  nullity ;  and  his  Lordship 
referred  to  a  case^  where  an  indictment  for  night^poaching 

prepared  at  the  Assises. 
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had  been  found  at  the  sessions^  and  was  quashed  by  the 

Judce  at  the  next  assizes. 

^  Rbgina 

V. 

New  bills  were  preferred  before  the  Grand  Jury  for  the        Rw^^f- 
assizes. 

Greaves,  for  prosecution. 

[Attomies— 5/rq/br(/,  &  Cox.'] 


Regina  r.  Richard  Pitts. 

JjARCENY. — The  prisoner  was  indicted  for  stealing  in  ao  indictment 
a  feather-bed,  "  of  the  goods  and  chattels  of  George  fo'lf'^enyof 

m    11  n  g<H>dt,  ihe  pTO- 

Talbot  Rice,  Lord  Dynevor.**  perty  of  a  Peer 

who  is  a  Baron, 
the  goods  may 

Keating f  for  the  prisoner,  objected  that  Lord  Dynevor  goods  and 
was  not  properly  described  in  the  indictment ;  that  his  t.^r!!l(»-/d.,' 
proper  decription  was  "  George  Talbot,  Baron  Dynevor ;"  y^^^^/^^jj* 
and  that  for  any  thing  that  appeared,  "  Lord"  might  be  a  although  the 
part  of  the  Christian  name.  way^o  de^ribe 

a  peer  b  by  his 
Christian  name 

Talbot,  for  the  prosecution.— The  word  "  Lord"  im-  ^^^^^^^^^^ 
ports  that  the  party  is  a  Baron.     No  one  can  speak  of  •>  ^^^f»  E"i» 

T      J  D        f    4  Baroo,orthe 

Lord  Beaufort.  like. 


Erskine,  J. — That  may  be  so  with  respect  to  Dukes, 
but  Earls  and  Viscounts  are  often  spoken  of  by  the  title 
"Lord." 

Godson,  amicus  curiae. — I  was  counsel  in  a  case  at  He- 
reford, where  the  property  was  laid  in  one  count  to  have 
been  in  "  Edward,  Bishop  of  Hereford  ;  "  and  it  was  held 
that  this  was  not  a  proper  way  of  describing  the  Lord 
Bishop  of  Hereford,   and  that  this  count  was   not   sup- 
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ported  by  proof  of  the  property  being  in  the  ordinary  of 
that  diocese. 

Erskine,  J. — The  proper  way  to  describe  a  peer  is  by 
his  Christian  namej  and  his  degree  in  the  peerage,  as 
Duke,  Earl|  or  Baron.  Here  the  prosecutor  is  not  de- 
scribed by  his  degree,  as  the  word  "  Lord  "  is  equally 
applicable  to  several  degrees  of  peerage.  The  prisoner 
must  be  acquitted. 

Verdict— Not  Guilty. 

Talboi,  for  the  prosecution. 

KtiUingt  for  the  prisoner. 

[Attomies — Wilkitu  ^  Kendall,  and  Lewit,'] 


In  the  case  of  Begina  v.  EUioti, 
at  the  same  Assizes,  the  defendant 
was  indicted  for  entering  with  two 
others,  armed,  &c.,  on  land  of 
'*  The  Right  Honourable  William 
Fitzhardinge,  Lord  Segrave," 
and  the  same  objection  was 
taken;  when  Erskine,  J.,  said  that 
he  had  great  doubt  about  the  cor- 


rectness of  his  ruling  in  the  case 
of  Regina  v.  PUts;  and  we  hare 
the  authority  of  the  learned  Judge 
for  stating  that,  upon  farther  con- 
sideration, and  on  consulution 
with  the  other  Judges,  he  is  satis- 
fied that  the  description  in  both 
indictments  was  snffident. 
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1838. 

HOME  SPRING  CIRCUIT,  1839. 


BEFORE    LORD   ABINO&R,   C.  B.,   AND    MR.  JUSTICE   LITTLE- 
DALE. 


CHELMSFORD    ASSIZES. 
{Crown  Side.) 

BEFORE  LORD   ABINOBR|  C.  f. 

Regina  V.  Elizabeth  Biss. 
Murder.— The  indictment  stated,  that  Elisabeth,  An  indictment 

against  a  mar- 

the  wife  of  Robert  Biss^  on  the  15th  of  August,  1838,  at  ned  woman  for 
the  parish  of  Latton,  in  the  county  of  Essex,  on  *'  an  {,gj  "ghimaie 
infant  male  child,  aged  about  six  weeks,  and  not  baptized,  child,  stated  that 
feloniously,  wilfully,  and  of  her  malice  aforethought  did  upon  a  certain 
make  an  assault."  And  that  she,  witb  her  hands,  felo-  child  of  tender 
niously,  wilfully,  &c.  "  did  force,  cast,  and  throw  the  said  X'^^J(\^ 
male  child  into   a    pond  of   water  there;"  by  means  weeks, and  not 

baptized}  felo- 

whereof,  "  the  said  male  child  in  by  and  with  the  water  niously  and 
of  the  said  pond   was  then   and    there  choaked,  suf-  ^^  ^^^  an^*' 
focated,  and  drowned,"  of  which  said  suffocating  and  ^Jw^tUt^hr 
drowning,   *'  the    said    male  child  '*  died ;    and  so    the  description  was 
prisoner,  "  the  said  male  child "  in  manner  and  form  as  it  neither ' 
aforesaid,  feloniously,  &c.  did  kill  and  murder.  o?  AVcWiHr 

It  appeared  that  the  prisoner  was  a  married  woman,  ■**'«^  ^^  *°  ^ 

•*^  to  the  jurors 

and  that  the  child  was  her  legitimate  child,  and  was  six  unknown. 
weeks  old. 

Dotvlhig,  for  the  prisoner,  objected  that  the  child  was 
not  su£5ciently  described ;  and  that,  being  born  in  wed- 
lock, it  ought  to  have  been  described  by  the  surname  of 
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the  father,  or,  at  least,  to  have  been  described  as  a  certain 

child  to  the  jurors  unknown. 
Keoina 

9. 

Bis**  Knox,  for  the  prosecution,  cited  the  cases  of  Rex  v. 

Smiih  (a),  Rex  v.  Waters  (b),  and  Rex  v.  Sheen  (c). 

Lord  Abimoer,  C.  B.^  reserved  the  case  for  the  con- 
sideration of  the  Judges. 

Verdict— Guilty. 

Knox  for  the  prosecution. 
Dowling  for  the  prisoner. 

[Attornies— l>fi'M  and  Howat'tL] 

(a)  Ante,  Vol.  6,  p.  151,  and         (c)  Ante,  Vol.  2,  p.  634.  This, 

M«  C.  C.  402.  and  the  two  above  referred  to, 

(6)  Ante,  Vol.  7,  p*  250,  and     were  cases  of  illegitimate  chil- 

M.  CO.  457.  dren. 


In  the  ensuing  terra  the  case  was  considered  by  the 
fifteen  Judges,  who  unanimously  held  that  the  deceased 
was  insufficiently  described  in  the  indictment. 


KINGSTON  ASSIZES. 

(Civil  Side.) 

BEFORE    LORD    ABINGER,    C.  B. 

Hudson  and  Another  v.  Brown. 

la  an  issue  J.SSUE  directed  under  the  Inter-pleader  Act,  on  an 
SdeJ  Aa^thc*  application  made  by  the  sheriff  of  Surrey,  who  had  seized 

plaint!  flTs  averred 

in  the  declaration  that  certain  goods  were  not  the  property  of  the  plaintilft  or  either  of  them. 
Plea,  that  the  goods  were  the  property  of  the  plaindfis  or  one  of  them:— Held,  that  on  this  issue 
the  defendant  had  the  right  (o  b^n. 
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certain  goods^  the  title  to  which  was  disputed.  The  1839. 
declaration  stated  that  the  plaintiffs  had  laid  a  wager,  that 
certain  goods  therein  described  were  not  on  a  day  men- 
tioned "  the  property  of  them,  or  either  of  them,"  averring 
that  the  goods  "  were  not  the  goods  of  the  plaintiffs,  or 
either  of  them.** 

Plea, — That  at  the  day  mentioned  the  goods  "  were  the 
property  of  the  plaintiffs,  or  one  of  them." — (Concluding 
to  the  country). 

Plaii,  for  the  defendant,  claimed  the  right  to  begin  as 
the  aflSrmative  of  the  issue  lay  upon  him. 

Thesiger  and  Peaeock^  for  the  plaintiffs. — The  test  to 
apply  in  these  cases,  is  to  see  which  party  would  be  succes* 
ful,  supposing  no  evidence  were  to  be  given  on  either  side, 
as  the  onus  probandi  must  lie  with  the  opposite  party. 
Now  here,  if  no  evidence  were  to  be  adduced,  the  defend- 
dant  would  be  entitled  to  a  verdict,  as  it  rests  on  us  to 
prove  our  case.  In  an  action  of  covenant,  by  a  landlord 
against  his  tenant  for  not  repairing,  the  plaintiff  is  always 
called  on  to  prove  the  negative  averment,  that  the  premises 
were  out  of  repair  (a). 

Lord  Abinock,  C.  B. — That  is  so,  for  it  is  the  same  in 
substance,  as  averring  affirmatively  that  the  premises  were 
dilapidated.  But  here  the  affirmative  lies  on  the  defend- 
ant ;  and  if  no  evidence  were  to  be  given  on  either  side, 
the  plaintiff  would  be  entitled  to  a  verdict. 

Thesiger  and  Peacock,  for  the  plaintiffs. 
Plaii,  for  the  defendant. 

[Attomies*£.  Bridger^  and  Cookk  Sanders."] 

(a)  See  the  cases  of  Belcher  v.  M^Iniothj  ante,  p.  720,  and  Soward  v. 
Leggatt,  ante,  Vol.  7,  p.  613. 
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WELCH  SPRING  CIRCUIT,  1839. 


BEFORE  MR.  JUSTICE  WILLIAMS  AND  MR.  JUSTICE 
COLERIDGE. 


CARNARVON  ASSIZES. 

BCFORE    MR.  JUSTICE    WILLIAMS. 


Regina  V.  Robert  Jones. 

To  an  indict-  cITABBING.  —  The  first  count  of  the  indictment 
tog'cS'ntil^^n'g  charged  the  prisoner  with  having  stabbed  John  Dew. 
the  usual  counts  ^ith  intent  to  murder  him ;  2nd  count,  with  intent  to 

was  added  a  *  a    t  -i-  y  n  ^i-i 

count  for  a  com-  maim;  ord  count,  with  mtent  to  disngure  ;  4th,  with 
Thetriathad  intent  to  do  grievous  bodily  harm— and  to  these  counts 
considerably       urcre  added  a  count  for  a  common  assauh. 

advanced  before 

this  was  dis-  The  casc  was  far  advanced  before  it  was  discovered 

covered,  and  the     _  ,  ^  . 

Judge  allowed     that  there  was  a  count  for  a  common  assault. 

the  case  to  pro- 
ceedy  and  left  it 

to  the  jury  with-        JV.  Yardlev,  for  the  prisoner,  objected  that  this  was 

out  noticing  the  ,  .    ,     ,  i      i  i  .  i  j* 

count  for  the       R  misjoinder,  and  that  the  prosecution  must,  tlierefore, 

common  assault,  f  •% 
The  jury  re-  '*"' 
turned  a  verdict 

w«  eitered^t^  WiLLiAMS,  J.,  allowed  the  casc  to  proceed,  and  left  it 
the  count  for       to  the  jurv  on  the  counts  for  felony,  without  noticing  to 

stabbing  with  ,  ,      , 

intent  to  do        them  the  last  count. 

^Tt^^'  Verdict-Gailty. 

fifteen  Judges 
held  the  convic- 

tion  right.  R.  Temple  and  WeUhy  applied  to  have  the  verdict 

entered  on  the  last  count  for  felony. 

Williams,  J.,  directed  the  verdict  to  be  entered  on 
that  count,  but  his  Lordship  reserved  the  question  for 
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the  opinion  of  the  fifteen  Judges,  whether  under  these 
circumstances  the  conviction  could  be  supported. 

R.  Temple,  and  Wehby,  for  the  prosecution. 

W.  Yardletf,  for  the  prisoner. 

[Attornies— HtigAety  and  GriffitAt,'] 


r77 


1839. 
Regxna 

9, 

Jones. 


In  the  ensuing  Term^  the  case  was  considered  by  the 
fifteen  Judges^  who  held  the  conviction  right. 


PROMOTIONS. 

In  the  Vacation  after  Hilary  Term,  1839,  William 
Henry  Maule,  Esq.,  one  of  her  Majesty's  counsel,  was 
appointed  a  Baron  of  the  Exchequer,  vice  Sir  W,  Bollandf 
Knt.,  resigned. 

In  the  same  Vacation,  W.  O.  Ilayter^  Esq.,  received  a 
patent  of  precedency. 

In  the  same  Vacation,  John  Stuart^  Esq.,  /£.  V.  Rich- 
ardsy  Esq.,  S,  Girdlesione^  Esq.,  and  Griffith  Richards, 
Esq.,  were  appointed  her  Majesty's  counsel. 
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INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABUSING  FEMALE  CHILD- 
REN. 

See  Assault,  1,  2,  3. 

ACCESSARY. 

See  Murder,  1,  3. 

A  count  chargiDg  a  person  with 
being  accessary  before  the  fact  may  be 
joined  with  a  count  charging  him  with 
being  accessary  after  the  fact  to  the 
same  felony,  and  the  prosecutor  cannot 
be  required  to  elect  upon  which  he  will 
proceed,  as  the  party  may  be  found 
guilty  on  both.     Rex  ▼.  Blackaon^  43 

ACCOMPLICE. 

1.  The  confirmation  of  an  accom- 
plice should  be  as  to  some  circum- 
stance affecting  the  party  accused,  as 
by  shewing  the  party  and  the  accom- 
plice together,  under  such  circum- 
stances as  were  not  likely  to  have 
occurred,  unless  there  was  concert  be- 
tween them.      Regina  v.  Farler,  106 

2.  In  a  case  of  night  poaching,  the 
only  confirmation  was,  that,  on  the 
evening  of  the  offence,  the  accomplice 
and  the  prisoner  were  drinking  toge- 
ther at  a  public  house  commonly  fre- 
quented by  the  prisoner,  and  that  they 
both  left  the  house  together,  when  it 
was  shut  up  for  the  night.  This  was 
considered  no  sufficient  confirmation: 
and  semble^  also,  that  the  accomplice 


having  been  summarily  convicted  of 
poaching,  under  sect.  1  of  the  stat. 
9  Geo.  4,  c.  69,  did  not  at  all  dispense 
with  his  being  confirmed  on  the  trial 
of  another  person,  under  sect.  9  of 
the  act.  Ibid. 

3.  The  confirmation  of  an  accom- 
plice ought  to  be  as  to  some  matter 
which  goes  to  connect  the  prisoner 
with  the  transaction,  and  it  would  be 
highly  dangerous  to  act  on  the  evi- 
dence of  an  accomplice  unconfirmed 
with  respect  to  the  party  accused, 
Regina  v.  Dy^e,  261 

4.  On  a  charge  of  stealing  two 
sheep,  an  accomplice  stated  that  the 
prisoner  and  himself  stole  them ;  and,  to 
confirm  him,  evidence  was  given  that  a 
quantity  of  mutton  was  found  in  the 
house  in  which  the  prisoner  resided, 
which  corresponded  in  size  with  parts 
of  the  stolen  sheep :  HeU  sufficient 
confirmation  of  the  accomplice  to  be 
left  to  the  jury;  but  that  if  the  con- 
firmation had  merely  gone  to  the 
extent  of  confirming  the  accomplice  as 
to  matters  connected  with  himself  only, 
it  would  not  have  been  sufficient. 
Regina  v.Birkett,  732 

5.  Where  an  accomplice  who  could 
not  read  had  made  a  statement  before 
the  committing  magistrate,  and  at  the 
trial  gave  evidence  falling  very  short 
of  what  he  said  before  the  magistrate, 
the  Judge  allowed  his  deposition  to  be 
shown  to  him,  but  would  not  allow  the 
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AGENT. 


deposition  to  be  read  to  him  by  the 
officer  of  the  Court,  that  the  counsel 
for  the  prosecution  should  examine 
upon  it.  Regina  v.  Beardtnore,  260 
6.  Amarried  woman  who  consents  to 
her  husband's  committing  an  unnatural 
offence  with  her,  is  an  accomplice  in 
the  felony,  and,  as  such,  her  evidence 
requires  confirmation,  although  con- 
sent or  non-consent  is  quite  immaterial 
to  the  offence.     Regina  v.  JeUyman, 

604 

ACCOUNTS. 
See  Settled  Accounts. 

ACCUSATION,  THREATS  OF. 
See  TuBEATiNiNO  TO  Accuse. 

ACQUITTAL. 

A  defendant  had  entered  into  a  re- 
cognizance to  appear  at  the  assizes  and 
plead  to  an  indictment  for  a  nuisance. 
At  the  time  of  the  assizes  he  was  on 
the  continent  in  ill  health.  The  nui- 
sance had  been  abated,  and  the  prose- 
cutor was  willing  to  consent  to  an 
acquittal.  The  Judge,  under  these 
circumstances,  allowed  the  defendant 
to  be  acquitted.  Regina  v.  Macmichael, 

755 

ACTION  ON  A    JUDGMENT. 

The  application  under  the  stat.  43 
Geo.  3,  c.  46,  s.  4,  for  an  order  to  en- 
title a  plaintiff  to  costs  in  an  action  on 
a  judgment,  must  be  made  either  to 
the  Court  or  to  a  Judge  at  chambers, 
and  not  to  a  Judge  at  Nisi  Prius. 
Jones  v.  Laket  395 

ADDRESSING  THE  JURY. 

Where  two  defendants  appear  by 
different  attomies  and  counsel,  and 
have  pleaded  separately  the  general 
issue  and  several  special  pleas  verba- 
tim the  same,  the  issues  on  each  set  of 
pleas  being  exactly  the  same,  the  Judge 
at  the  tri^  will  only  allow  on«  counsel 


to  address  the  jury  for  the  defendants. 
Sparkes  v.  Barrett,  442 

ADJOURNMENT  DAY. 
See  Practice. 

ADMINISTERING  DRUGS. 
See  Assault,  5. 

ADMISSIONS. 

On  the  trial  of  an  indictment  for 
perjury  on  the  Crown  side  of  the  as- 
sizes, where  it  appeared  that  the  attor- 
nies  on  both  sides  had  agreed  that  the 
formal  proofs  should  be  dispensed  with, 
and  that  that  part  of  the  prosecutor's 
case  should  be  admitted.  The  Judge 
would  not  allow  this  admission,  and  the 
prosecutor  not  being  prepared  with  the 
formal  proofs,  the  defendant  was  acquit- 
ted. A  Judge  will  not  allow  a  criminal 
case  upon  the  Crown  side  of  the  assises 
to  be  tried  on  admissions  of  this  son, 
unless  they  be  made  at  the  trial  by  the 
defendant  or  his  counsel.  Regina  v. 
ThomhiU,  575 

ADULTERY. 

See  Husband  and  Wife,   5,  8. — 
Rape,  1,  2. 

AGENT. 

See  Evidence,  16,  17,  28.— Hus- 
band AND  Wipe,  2. — Wae&anty, 
2. 

1.  By  an  agreement  under  seal, 
three  persons  agreed  to  purchase  a 
mine,  and  it  was  stipulated  that  the 
deposit  was  a  conditional  payment  to 
be  returned  to  the  purchasers,  should 
the  property,  on  the  inspection  by  an 
agent  to  be  sent  out  by  the  purchasers, 
prove  to  have  been  misrepresented  in 
the  description: — Held,  that  the  agent 
to  be  sent  out  must  be  a  person  dis- 
tinct from  the  purchasers,  and  not  one 
of  themselves,  and  that  no  evidence 
was  receivable  to  shew  that  the  vendor 


AGBBEMENT. 
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MsenUd  to  one  of  the  purchasers  going 
out  as  agent,  except  the  objection  had 
been  waived  by  some  instrument  under 
seai,     English  v.  Blundell,  332 

2-  Where  booksellers  undertook  to 
manage  the  sale  of  a  library,  to  prepare 
and  be  at  the  expense  of  printing 
catalogues  and  advertising  the  sales, 
and  settling  with  the  auctioneers,  for  a 
commission  of  12^  per  cent.,  to  indnde 
every  expense  except  king's  duty  and 
the  removal  of  books  from  the  country ; 
and  also  engaged  '^  to  be  responsiblet 
together  with  the  auctioneers,  for  the 
proceeds  of  the  sales;"  it  was  held,  Ist, 
that  the  employment  of  certain  auc- 
tioneers to  sell  some  of  the  books,  at 
the  particular  desire  of  the  owner  of 
the  library,  did  not  release  the  book- 
sellers from  their  responsibility,  in 
conjunction  with  those  auctioneers; 
and  2ndly,  that  the  booksellers  were 
not  released  from  such  responsibility 
by  the  circumstance  of  the  attorney  of 
the  owner  of  the  library  taking  the 
fmniasory  notes  of  those  auctioneers, 
instead  of  requiring  certain  bills  of  the 
purchasers,  which  they  ought  to  have 
given,  unless  he  tied  up  his  hands  from 
proceeding  against  the  auctioneers  until 
those  notes  became  due,  without  first 
obtaining  the  consent  of  the  booksellers 
who  were  to  be  responsible,  together 
with  them.     CholmondeUy  v.  Payne^ 

482 
AGREEMENT. 

See    Assumpsit,    2.  —  Lunatic.  — 
Stamp,  2. 

1.  In  assumpsit,  the  1st  count  of 
the  declaration  was  on  a  special  agree- 
ment for  the  plaintiff  to  build  a  house 
for  the  defendant  at  an  agreed  price, 
and  stated  that  the  plaintiff  had  be- 
stowed work  on  the  house,  and  that  the 
defendant  abandoned  the  contract,  and 
hindered  the  plaintiff  from  completing 
it;  2nd  count,  for  goods  sold.  Pleas, 
non-assumpsit,  and  that  the  defendant 
did  not  abandon  the  contract,  or  pre- 
vent the  plaintiff  from  completing  the 


house.  The  particulars  of  demand 
were  for  work  and  materials  under  the 
agreement: — Held,  that  if  the  defend- 
ant had  not  hindered  the  plaintiff  from 
completing  the  house,  the  plaintiff 
could  not  recover  any  thing,  except  for 
extra  work,  which  was  not  in  the  con- 
tract, and  that  the  fact  that  the  defend- 
ant, when  asked  for  money,  had  said 
that  he  would  never  pay  a  farthing, 
was  not  proof  that  the  contract  had 
been  abandoned,  as  the  defendant 
was  not  then  liable  to  pay  any  thing, 
the  work  not  being  completed.  Reee 
v.LineSf  126 

2.  Form  of  declaration.  Ibid. 

3.  Form  of  plea.  128 

4.  A  party  agreed  with  another  as 
follows: — "  Provided  you  use  your 
influence,  and  secure  me  the  situation 
of  superindent,"  &c.,  "  I  agree  to  pay 
you  the  amount  of  my  first  quarter's 
salary,"  &c.  To  an  action  on  this 
agreement,  the  defendant  pleaded  (inter 
alia),  that  he  was  induced  to  make  the 
agreement  by  fraud  and  covin  on  the 
part  of  the  plaintiff,  and  also  that  the 
plaintiff  did  not  use  his  influence  and 
secure  him  the  situation : — Held,  that, 
to  maintain  the  action,  the  influence 
used  must  be  such  that  the  situation 
was,  in  fact,  secured  by  it;  and  also, 
that,  to  constitute  fraud  and  covin,  the 
representations  made  by  the  plaintiff 
must  be  false  to  his  knowledge  at  the 
time  he  made  them;  and  it  is  not 
enough  to  shew  that  he  stated  warmly 
the  power  he  possessed,  but  the  jury 
must  be  quite  satisfied,  before  they 
affix  on  a  party  the  stigma  of  fraud, 
that  he  stated  what  was  untrue  to  his 
knowledge.     NeeUy  v.  Lock^        527 

AIDERS. 

See  Injury  dangerous  to  Life,  2. 
—•Murder,  18,  19,  20,  21. 

AIRWAY  OBSTRUCTING. 
See  Mine. 
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ASSAULT. 


ASSUMPSIT. 


AMENDMENT. 

See  Indictment,  1. — ^Lunatic,  2. 

A  declaration  in  debt  for  goods 
sold»  work  and  labour,  and  on  an  ac- 
count stated,  alleged  a  debt  of  100/.  in 
each  count.  The  particulars  were  for 
168Z.  for  goods  sold.  Application  being 
made  to  the  Lord  Chief  Justice  before 
the  case  was  called  on,  his  Lordship 
ordered  each  count  to  be  amended  by 
inserting  200^.  instead  of  100/.  Dew 
Y.Katz^  315 

APPOINTMENT. 
See  Husband  and  Wife,  1. 

APPREHENSION, 
See  Wounding,  7. 

ARREST. 
See  Malicious  Arrest. 

ASSAULT. 

See  Bestiality. — Evidence,  19. — 
Rape,  1,  2. — ^Trespass,  6. 

1.  The  offence  of  carnally  know- 
ing and  abusing  a  female  child  under 
ten  years  old  is  not  a  felony  which 
includes  an  assault  within  the  stat.  1 
Vict.  c.  85,  s.  11,  even  though  it  be 
stated  in  the  indictment  for  the  felony 
that  the  prisoner  made  an  assault  on 
the  child.  Regina  v.  Banks^         574 

2.  An  attempt  to  commit  the  mis- 
demeanor of  having  carnal  knowledge 
of  a  girl  between  the  ages  of  ten  and 
twelve  is  not  an  assault,  as  the  consent 
of  the  girl  puts  an  end  to  the  charge  of 
assault.     Regina  v.  Meredith,        589 

3.  To  support  a  charge  of  assault,  such 
an  assault  mu9t  be  shewn  as  could  not 
be  justified  if  an  action  were  brought 
for  it,  and  leave  andlicense  pleaded.  Ibid. 

4.  A  party  was  indicted  for  a  rob- 
bery, accompanied  by  violence,  under 
the  statute  7  Will.  4  &  1  Vict.  c.  87, 
s.  3.     The  jury  pronounced  the  follow- 


ing verdict: — We  find  the  prisoner 
guilty  of  an  assault,  but  wUhout  any 
intention  to  commit  any  felony: — Held^ 
that  such  special  finding  did  not  take 
the  case  out  of  the  operation  of  the 
statute  7  Will.  4  &  1  Vict.  c.  85,  s. 
11 ;  and  the  prisoner  was  sentenced 
under  it  to  imprisonment  with  hard 
labour  for  the  assault.  Regina  v. 
EUis,  654 

5.  A  person  who  puts  a  deleterious 
drug  into  coffee,  in  order  that  another 
may  take  it,  is,  if  it  be  taken,  guilty, 
at  common  law,  of  an  assault  upon  the 
person  who  takes  it.  Regina  v. 
Buitony  660 

ASSAULTING  MARRIED 
WOMEN. 

See  Rape,  1  &  2. 

ASSAULT  WITH  INTENT  TO 
COMMIT  RAPE. 

See  Assault,  1,  2,  3.— Rape. 
A  boy  who,  at  the  time  of  the 
offence,  was  under  14,  cannot,  in 
point  of  law,  be  guilty  of  an  assault 
with  intent  to  commit  a  rape;  and  if 
he  were  under  that  age,  no  evidence  is 
admissible  to  shew  that,  in  point  of 
fact,  he  could  commit  the  offence  of 
rape.    Regina  v.  Phillips,  736 

ASSUMPSIT. 

See  Agreement,  1. 

1.  Since  the  new  rules  of  pleading, 
the  denial  of  the  promise  in  assumpsit 
is  not  a  denial  of  that  on  which  it  is 
founded :  therefore,  where  a  dedaration 
stated  that  the  plaintiff  had  composed 
and  written  the  music  and  poetry  of  an 
opera,  and,  as  such  composer  and 
author,  had  a  right  to  the  music  and 
poetry,  and  in  consideration  of  the 
premises,  and  that  the  plaintiff  would 
sell  him  such  right,  the  defendant  un- 
dertook to  buy  it,  &c.;  the  defendant 
pleaded  only  that  he  did  not  undertake 
and  promise  iu  manner  and  form  &c. : 
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Held,  that*  under  this  plea,  he  was  not 
at  liberty  to  contend  either  that  the 
plaintiff  did  not  sell,  or  that  he  had  not 
the  right,  or  that  he  was  not  the  author. 
De  Pinna  v.  Polhill,  78 

2.  In  an  action  of  assumpsit  on  a 
contract  founded  on  an  executory  con- 
sideration, the  plaintiff  averred  in  his 
declaration  that  the  consideration  had 
been  performed,  and  the  defendant 
pleaded  non  assumpsit : — Held,  that  on 
this  plea  the  question  whether  or  not 
the  consideration  was  in  fact  performed 
could  not  be  gone  into,  and  that  to 
entitle  the  defendant  to  go  into  that 
question,  he  should  have  pleaded  that 
the  consideration  had  not  been  per- 
formed*    Gibson  v.  Harris^  378 

ATTORNEY. 

See  EviDBNCE,  2. — Forgery,  21. — 
Malicious  Arrest. — Negligence, 
6. 

1.  If  in  an  action  against  the  sheriff 
for  taking  the  plaintiff's  goods  on  a  fi. 
fa.  against  a  third  person,  the  sheriff 
fail  on  the  trial,  and  the  execution  cre- 
ditor then  employ  an  attorney  to  apply 
for  a  new  trial,  and  on  obtaining  a  rule 
for  a  new  trial  to  act  as  attorney  on  the 
second  trial,  the  attorney  may  recover 
his  bill  against  the  execution  creditor, 
although  there  is  no  memorandum  in 
writing,  as  the  execution  creditor  is  the 
person  primarily  liable  to  him ;  but  if 
the  attorney  had 'in  the  first  instance 
been  employed  by  the  sheriff  it  would 
be  otherwise.     Noel  v.  Hart,         230 

2.  If  an  attorney  undertakes  the 
defence  of  a  cause,  and  after  he  has 
entered  on  it,  becomes  a  prisoner  for 
debt,  and  while  he  is  so  goes  on  with 
the  cause,  and  brings  it  to  a  successful 
issue,  the  parties  having  constant  com- 
munication with  him,  he  is  entitled  to 
recover  his  bill  of  costs  for  the  business 
done  while  he  is  a  prisoner.  Ibid. 

3.  If  an  attorney  who  is  conducting  a 
cause  do  not  communicate  to  his  client 
an  offer  of  compromise  made  by  the 


other  party,  but  go  on  with  the  action 
to  put  costs  in  his  own  pocket,  he 
cannot  after  that  charge  his  client  with 
the  costs  incurred;  but  as  it  is  the  duty 
of  an  attorney  to  communicate  such  an 
offer  to  his  client,  it  must  be  presumed 
that  he  did  so  till  the  contrary  is 
shewn.    Silly.  Thomas^  762 

AUCTION. 

If  property  be  sold  at  auction  under 
a  description  which  is  untrue,  and  cal- 
culated to  entrap  persons  coming  into 
the  auction  room,  the  sale  is  void,  and 
the  purchaser  may  recover  back  his 
deposit  in  an  action  for  money  had  and 
received.    Robinson  v.  Musgrove^  469 

AUCTIONEER. 
See  Agent,  2, — ^Bankrupt,  1. 

BAIL. 
See  Murder,  13. 

BANK,  JOINT-STOCK. 
See  Foroert,  4,  5,  6,  7,  20. 

BANKER'S  CHECK. 

Where  a  party  defends  an  action  on 
a  banker's  check,  on  the  ground  that  it 
was  postdated,  and  cannot  therefore  be 
used  as  evidence,  or  made  available 
against  him  under  the  provisions  of  the 
Stamp  Act,  it  is  not  necessary  that  he 
should  plead  the  fact  specially,  but  he 
may  give  it  in  evidence  under  the 
general  issue,  notwithstanding  the  new 
rules.  And  the  reading  of  the  check, 
as  part  of  the  plaintiff's  case,  will  not 
prevent  the  defendant's  counsel  from 
afterwards  raising  the  objection  to  its 
admissibility  in  evidence,  and  calling  a 
witness  to  shew  that  it  was  in  fact 
post-dated.     Field  v.  Woods^  52 

BANKRUPT. 

See  Creditor. — ^Witness,  4. 
1.  In  an  action  of  trover  by  the  assig- 


784 


BANKRUPT. 


BESTIALITY. 


nees  of  a  bankrupt  against  an  anctioneer 
who  sold  the  bankrupt's  propertyj  the 
auctioneer  should  be  allowed  any  sum 
that  he  has  paid  for  rent,  and  also  a 
reasonable  sum  for  the  expenses  of  the 
sale,  but  not  any  part  of  the  expense 
of  removing  the  goods  from  the  pre- 
mises.    Grimthaw  v.  AUerwell,        6 

2.  In  an  action  by  the  owner  of 
furniture  let  on  hire  to  an  hotel  keeper 
who  became  bankrupt  while  it  was  in 
his  possession,  to  recover  damages  from 
his  assignees  for  seizing  and  selling  it, 
if  the  plaintiff  rely  on  a  custom  for 
hotel  keepers  to  hire  a  portion  of  their 
furuitnre,  the  question  for  the  jury  will 
be,  whether  the  custom  is  so  general  as 
to  raise  a  fair  doubt  and  suspicion  in 
the  minds  of  persons  trusting  him,  that 
the  goods  were  not  actually  the  goods 
of  the  bankrupt,  or,  in  other  words, 
whether  it  is  so  general  that  persons 
must  be  supposed  to  have  known  that 
the  goods,  though  in  the  possessiorij 
were  not  the  property  of  the  bankrupt. 
MuUett  v.  Green,  382 

3.  Forms  of  pleas  and  replication. 

Ibid. 

4.  If  A.  is  seeking  to  recover  pos- 
session of  a  leasehold  house  in  eject- 
ment, and  it  appear  that,  after  his  lease 
was  granted  to  him,  he  became  bank- 
rupt, he  cannot,  in  anticipation  of  a 
supposed  defence  that  the  defendant 
claims  under  his  assignees,  give  in  evi- 
dence declarations  of  the  assignees 
that  they  have  no  interest  in  the  lease. 
Doe  d.  Colnaghi  v.  Bluck,  464 

5.  In  an  action  against  a  sheriff  for 
a  false  return  of  nulla  bona  to  a  writ 
of  fieri  facias,  in  which  the  question  is, 
whether  the  goods  of  the  debtor  had 
passed  to  his  assignees  under  his  bank- 
ruptcy, the  defendant  need  not  put  in 
the  deposition  of  the  petitioning  cre- 
ditor, to  shew  what  the  petitioning 
creditor's  debt  was;  nor  is  the  defend- 
ant limited  to  the  debt  only,  which  is 
stated  in  the  deposition  of  the  petition- 
ing creditor.     Birt  v.  Stephenson,  Esq, 
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BAB,  TRIAL  AT. 
See  JuEOE,   1. 

BARON  AND  FEME. 

See  Husband  and  Wife. 

BEER  HOUSES. 
See  Feejuey,  4«  5,  6. 

BEGIN,   RIGHT  TO. 

1.  In  an  action  on  a  policy  of  in- 
surance on  a  life  the  defendant  pleaded 
that  the  declaration  contained  in  the 
policy  was  untrue  in  this,  that  the  per- 
son was  not  in  good  health.  Replica- 
tion, that  the  declaration  in  the  policy 
was  true,  and  that  the  party  was  in 
good  health: — Held^  that,  on  these 
pleadings,  the  plauitiff  was  entitled  to 
begin.     Rawlins  v.  Desbrougkf      321 

2.  To  a  declaration  on  an  agreement 
for  not  repairing  premises  in  a  reason- 
able time,  the  defendant  pleaded  that 
he  did  repair  within  a  reasonable  time : 
Held,  that  on  these  pleadings  the 
plaintiff  should  begin,  for  if  no  evidence 
was  offered  on  either  side,  the  defend- 
ant would  succeed.  Belcher  ▼, 
M'Intosh,  720 

3.  If  in  replevin  the  defendant  avow 
for  rent  arrear,  and  the  plaintiff  reply 
riens  in  arrear,  the  plaintiff  must  be- 
gin.    Cooper  V.  Egginton,  748 

4.  In  an  issue  under  the  Inter- 
pleader Act,  the  plaintiffs  averred  in 
the  declaration  that  certain  goods  were 
not  the  property  of  the  plaintiffs  or 
either  of  them.  Plea,  that  the  goods 
were  the  property  of  the  plaintiffs  or 
one  of  them : — Held,  that  on  this  issue 
the  defendant  had  the  right  to  begin* 
Hudson  v.  Drown,  774 

BESTIALITY. 

On  an  indictment  against  a  prisoner, 
charging  him  with  the  capital  offence 
of  bestiality,  the  jury  cannot  find  him 
guilty  of  an  assault,  under  7  Will.  4 
&   1  Vict.  c.  85,  8.  11;  but  if  they 
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acquit  him  of  the  capital  charge,  he 
may  be  detained  in  custody,  and  in- 
dicted for  a  misdemeanor  in  attempting 
to  commit  a  felony.  Regina  v.  fViUiam 
Eaton,  417 

BIGAMY. 
See  Libel,  11,  12. 

BILL  IN  EQUITY. 
See  Evidence,  23. 

BILL  OF  EXCHANGE. 
See  Verdict,  8. 

1.  A  letter  stating  that  a  bill  of 
exchange  (describing  it)  *'  lies  at  my 
office  due  and  unpaid,''  is  not  a  good 
notice  of  dishonour,  and,  semble,  that 
it  would  not  be  sufficient  even  though 
the  defendant  himsulf  treated  it  as  a 
notice  of  dishonour.    Phillips  y,  Goulds 

355 

2.  A  notice  of  dishonour  must  state 
that  the  bill  has  been  presented  and 
dishonoured,  or  some  words  to  that 
effect.  Ibid. 

3.  If  a  witness  verbally  tell  the 
drawer  of  a  bill  of  exchange  that  his 
bill  for  80^.  drawn  on  T.  has  come 
back  dishonoured^  and  produces  the 
billy  and  points  out  to  the  drawer  the 
notary's  mark  upon  it,  this  is  a  suffi- 
cient notice  of  dishonour.  Ibid. 

4.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange, 
the  declaration  stated  the  dishonour  of 
the  bill  (in  the  usual  form)  *'  of  which 
the  defendant  then  had  notice,"  Plea, 
that  the  defendant  "  had  not  notice 
from  the  plaintiff  of  the  non-payment 
of  the  said  bill  of  exchange."  It  was 
proved  that  the  indorser  received  notice 
of  the  dishonour  from  the  plaintiif,  and 
that  the  indorser's  clerk,  and  not  the 
plaintiff,  gave  notice  to  the  defendant: 
— Held,   sufficient.     Newen  v.  Gill, 

367 
BONES. 

See  TuRNFiKE  Toll. 


BOOKSELLEE. 
See  AgbnT)  3. 

BROKER. 
See  Shipping,  1,  2, 

BUGGERY. 
See  Accomplice,  6^ 

BURGLARY. 

1.  If  a  person  commits  a  felony  in  a 
house,  and  breaks  out  of  it  in  the  night- 
time, this  is  burglary,  although  he 
might  have  been  lawfully  in  the  house. 
Regina  v.  Wheeldon,  747 

2.  If  a  lodger  in  a  house  has  com- 
mitted a  larceny  there,  and  in  the  night 
time  even  lifts  a  latch  to  get  out  of  the 
house  with  the  stolen  property,  this  is 
a  burglarious  breaking  out  of  the 
house.  Ibid, 

BURGLARY  AND  STRIKING. 

1.  An  indictment  on  the  statute  7 
Will.  4  &  1  Vict.  c.  86,  a.  2,  for  the 
capital  offence  of  burglary  and  striking, 
must  charge  both  the  burglary  and  the 
striking,  and  the  proof  must  correspond 
with  the  indictment.  Regina  v.Farfttt, 

268 

2.  A.  was  indicted  for  a  burglary 
in  the  house  of  S.  W.  and  striking  D. 
James.  The  burglary  was  proved  as 
laid,  but  the  person  struck  was  D. 
Jones : — Held,  that  the  prisoner  must 
be  acquitted  of  the  capital  charge,  and 
convicted  of  burglary  only.  Ibid. 

BYE-LAW. 
See  Met  AGE,  5. 

CARMAN. 
See  Carrier,  1,  2,  4. 

CARRIER. 

1.  Semble,  that  a  town  carman, 
Yihoae   carts   ply   for  hire    near    the 


^86    CATTLE  STEALING. 


COERCION. 


wharfs,  and  who  lets  them  by  the 
hour,  day,  or  job,  is  not  a  common 
carrier.     Brind  v.  Dale,  207 

2.  If  a  person,  who  is  not  a  common 
carrier,  agree  to  carry  goods  for  hire, 
he  thereby  agrees  to  make  good  losses 
arising  from  the  negligence  of  his  own 
servants,  although  he  is  not  liable  for 
any  loss  by  thieves^  or  from  any  tak- 
ing by  force,  or  if  the  owner  accompa- 
nies the  goods  to  take  care  of  them, 
and  was  himself  guilty  of  negligence. 

Ibid. 

3.  If  goods  be  delivered  to  A.^  under 
a  contract  that  the  owner  should  go 
with  them,  and  take  care  of  them,  that 
is  not  a  delivery  of  the  goods  to  A.,  as 
a  common  carrier.  Ibid, 

4.  Forms  of  pleas.  Ibid, 

5.  If  in  an  action  against  a  carrier 
it  appear  that  the  agent  of  the  plaintiff 
went  to  the  carrier's  booking-office, 
and  desired  that  a  man  should  be 
sent  to  the  agent's  house  to  fetch  a 
package,  and  one  of  the  carrier's  men 
accordingly  fetch  the  package  from  the 
agent's  house,  and  bring  it  to  the  book- 
ing-office, this  is  a  delivery  by  the 
plaintiff  to  the  carrier^  as  for  this  pur- 
pose the  carrier's  man  is  to  be  con- 
sidered as  the  plaintiff's  servant.  Boys 
V.  Fink,  361 

6.  Under  section  1  of  the  Carriers' 
Act,  11  Geo.  4,  &  I  WiU.  4,  c.  68, 
there  must  be  an  express  formal  de- 
claration of  the  value  of  pictures,  &c., 
to  the  value  of  more  than  10^.,  sent  by 
a  carrier;  and  it  is  not  enough  that 
the  carrier  had  a  conviction  as  to  what 
the  contents  of  a  package  were.    Ibid. 

7.  Whether  this  act  protects  carriers 
in  cases  of  gross  negligence,  and  as  to 
what  amounts  to  gross  negligence, 
Qtucre.  Ibid. 

8.  Form  of  plea  under  the  Carrier's 
Act.  Ibid. 

CATTLE  STEALING. 
See  Larceny,  6. 


CHARACTER- 

If  a  prisoner's  counsel  elicit  by  his 
cross-examination  of  the  witnesses  for 
the  prosecution,  a  statement  that  the 
prisoner  has  borne  a  good  character, 
evidence  may  be  given  of  a  previous 
conviction  (by  virtue  of  the  statute  6 
&  7  Will.  4,  c.  Ill),  just  the  same  as 
if  witnesses  to  character  had  been 
called  on  his  behalf.  Regina  v.  Gad^ 
burtf,  676 

CO-DEFENDANT. 
See  Verdict,  2. 

COERCION. 

1.  Husband  and  wife  were  jointly 
indicted  for  a  misdemeanor  in  uttering 
counterfeit  coin  i-^Held^  that  the  wife 
was  entitled  to  an  acquittal,  as  it  ap- 
peared that  she  uttered  the  money  in 
the  presence  of  her  husband.  Rex  ▼• 
Price,  19 

2.  Whether  there  is  any  sound  dis- 
tinction in  the  rule  as  to  coercion 
between  felonies  and  misdemeanours. 
Quaere.  Ibid. 

3.  Whether  if  husband  and  wife 
jointly  commit  injury  dangerous  to  life, 
with  intent  to  murder,  against  the  stat. 
1  Vict.  c.  85,  8. 2,  the  wife  is  entitled 
to  the  legal  presumption  of  her  having 
acted  under  coercion,  Qiusre,  but  she 
is  clearly  not  entitled  to  be  acquitted 
on  this  ground  at  the  end  of  the  case 
for  the  prosecution,  for  if  the  jury  find 
a  verdict  for  an  assault  only  (under 
sect.  11  of  the  stat.  1  Vict.  c.  85),  the 
wife  is  punishable  as  well  as  the  hus- 
band.   Regina  v.  Cruse,  541 

4.  Where,  on  the  trial  of  a  man  and 
woman  for  larceny,  it  appears  by  the 
evidence  that  they  addressed  each  other 
as  husband  and  wife,  and  passed  and 
appeared  as  such,  and  were  so  spoken 
of  by  the  witnesses  for  the  prosecution, 
it  will  be  for  the  jury  to  say  whether 
they  are  satisfied  that  they  are  in  finct 
husband  and  wife,  even   though  the 
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woman  pleaded  to  the  indictment  which 
described  her  as  a  "  single  woman."  In 
sucli  a  case  a  female  prisoner  onght 
not  to  be  indicted  as  a  single  woman. 
Regina  v.  Woodward,  561 

COIN. 

iS^ee  Coercion,  1. 

The  giving  of  a  piece  of  counterfeit 
money  in  charity  is  not  an  uttering 
within  the  statute  2  Will.  4,  c.  34,  s.  7, 
although  the  person  may  know  it  to  be 
counterfeit ;  as,  in  cases  of  this  kind, 
there  must  be  some  intention  to  de- 
fraud.    Regina  v.  Page,  122 

COMMISSION. 

See  Shipping,  5. 

CONCEALMENT  OF  BIRTH. 

In  a  case  of  conceslment  of  birth 
under  the  stat.  9  Geo.  4,  c.  31,  s.  14, 
it  is  essential  to  the  commission  of  the 
offence  that  the  prisoner  should  have 
done  some  act  of  disposal  of  the  body 
after  the  child  was  dead ;  therefore,  if 
the  prisoner  had  gone  to  a  privy  for 
another  purpose,  and  the  child  came 
from  her  unawares,  and  fell  into  the 
soil  and  was  suffocated,  she  must  be 
acquitted  of  this  charge,  notwithstand- 
ing her  denial  of  the  birth  of  the  child. 
Regina  v.  Turner,  755 

CONFESSION. 

See  Deposition. 

1.  On  the  examination  of  a  prisoner 
before  the  magistrate  on  a  charge  of 
felony,  the  magistrate's  clerk  told  the 
prisoner  not  to  say  any  thing  to  preju- 
dice himself,  as  what  he  said  would  be 
taken  down,  "and  used  for  him  or 
against  him  at  his  trial :" — Held,  that 
this  was  an  inducement  held  out,  and 
that  the  statement  was,  therefore,  not 
receivable  in  evidence.  Regina  ▼. 
Drew,  140 

2.  Though  there  may  be  cases  in 


which  it  will  be  proper,  yet,  as  a  gene- 
ral rule,  it  is  better  that  a  policeman 
should  not  put  questions  to  a  prisoner 
in  his  custody,  without  cautioning  him 
that  his  answers  ^illbe  evidence  against 
him.    R.  V.  Kerr,  176 

3.  A  party,  who  was  charged  with 
murder,  made  a  statement  before  the 
coroner  at  the  inquest,  which  was  taken 
down.  The  paper  purported  that  the 
statement  was  made  on  oath : — Held, 
that  on  the  trial  of  the  party  for  mur- 
der, this  statement  was  not  receivable, 
and  that  parol  evidence  was  not  admis- 
sible to  shew  that  no  oath  had,  in  fact, 
been  administered  to  the  prisoner. 
Regina  v.  WheeUy,  250 

4.  Where  on  the  examination  before 
the  magistrates  of  persons  charged  with 
felony,  the  magistrate's  derk  in  taking 
down  the  prisoners'  statements,  had 
left  a  blank  where  either  of  the  pri- 
soners had  mentioned  the  name  of 
either  of  the  other  prisoners,  the  Judge, 
at  the  trial  would  not  allow  these 
blanks  to  be  supplied  by  parol  evi- 
dence.    Regina  v.  Morse,  605 

5.  When  a  prisoner  is  willing  to 
make  a  statement,  it  is  the  duty  of 
magistrates  to  receive  it;  but  magis- 
trates, before  they  do  so,  ought  entirely 
to  get  rid  of  any  impression  that  may 
have  before  been  on  the  prisoner's 
mind,  that  the  statement  may  be  used 
for  his  own  benefit ;  and  the  prisoner 
ought  also  to  be  told  that  what  he 
thinks  fit  to  say  will  be  taken  down, 
and  may  be  used  against  him  on  his 
trial.     Regina  v.  Arnold,  621 

G.  A  magistrate  returned  at  the  end 
of  the  depositions  against  a  prisoner  in 
a  case  of  felony,  "  The  prisoner  being 
advised  by  his  attorney,  declines  to  say 
any  thing."  It  appeared  at  the  trial, 
that  the  depositions  luid  been  taken 
and  signed  by  the  witnesses  on  the 
14th  of  November,  but  that,  on  the 
10th  of  November,  minutes  had  been 
taken  of  the  evidence,  and  the  prisoner 
had  made  a  statement  which  was  taken 
down  in  writing  by  the  magistrate's 
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clerk:  —  Held^  that  this  statement 
might  be  proved  on  the  part  of  the 
prosecation,  by  the  clerk  who  took  it 
down,  as  whatever  a  prisoner  has  said 
is  evidence,  though  the  magistrate  may 
have  neglected  his  duty  in  not  return- 
ing it  with  the  depositioos.  Regina  v. 
Jrilkinson,  662 

7.  It  is  the  opinion  of  the  Jadges 
that  evidence  of  any  confession  is  re- 
ceivable»  unless  there  has  been  some 
inducement  held  out  by  some  person  in 
authority.     Regina  v.  Taylor,      733 

8.  If  a  person,  not  in  any  office  or 
authority,  hold  out  to  an  accused  party 
an  inducement  to  confess,  this  will  not 
exclude  a  confession  made  to  that  per- 
son, R>id, 

9.  Where  the  house  of  Mr.  L.  had 
V  been  on  fire,  and  the  prisoner,  a  female 

servant  there,  was  sent  for  into  the 
parlour,  where  Mr.  W.,  a  person  not 
in  authority,  in  the  presence  of  Mrs. 
L.,  held  out  an  inducement  to  the  pri- 
soner to  confess  respecting  the  fire, 
Mrs.  L.  expressing  no  dissent: — Held, 
that  a  confession  made  after  this  was 
not  receivable,  as  the  inducement  must 
be  taken  as  if  it  had  been  held  out  by 
Mrs.  L.,  who  was  a  person  in  authority 
over  the  prisoner.  Ibid. 

CONSPIRACY. 

1.  If  on  a  charge  of  conspiracy  it 
appear  that  two  persons,  by  their  acts, 
are  pursuing  the  same  object  often  by 
the  same  means,  one  performing  part 
of  an  act,  and  the  other  completing  it, 
for  the  attainment  of  the  object,  the 
jury  may  draw  the  conclusion  that 
there  is  a  conspiracy.  Regina  v.  ilftir- 
phi/s  297 

2.  If  a  conspiracy  be  formed,  and  a 
person  joins  it  afterwards,  he  is  equally 
guilty  with  the  original   conspirators. 

Ibid. 

3.  If  on  a  charge  of  conspiracy  to 
annoy  a  broker  who  distrained  for 
church-rates,  it  be  proved  that  one  of 
the  defendants  (the  other  being  pre- 


sent) excited  the  persons  assembled  at 
a  public  meeting  to  go  in  a  body  to  the 
broker's  house,  evidence  that  they  did 
80  go  is  receivable,  although  neither  of 
the  defendants  went  with  them;  but 
evidence  of  what  a  person  who  was  at 
the  meeting  said  some  days  after,  when 
he  was  himself  distrained  upon  for 
church  rates,  is  not  so,  Ibid* 

CONSTABLE. 

The  presence  of  a  constable  is  neoes*- 
sary  at  the  breaking  open  of  an  ovter 
door  of  a  house  previous  to  a  seisore 
of  goods  for  land-tax,  under  the  17ih 
section  of  the  38th  Geo.  3,  c.  5;  and 
the  necessity  of  such  presence  is  not 
confined  to  ihe  breaking  open  of  a  box 
or  chest  within  the  house.  Foss  v. 
Racine,  699 

CONTRACT. 
See  Agreement. — ^Assumpsit. 

CONVICTION  (PREVIOUS.) 
See  Character. 

COPY  OF  DEPOSITIONS. 
See  Deposition,  1,  5. 

COPYRIGHT. 
See  Assumpsit,  1. — Dramatic  Lite- 
rary Property. 

CORONERS  INQUISITION. 
See  Manslauohter,  5. 

CORPORATION. 
See  Metaoe. 

COSTS. 
See  Action  on  a  Judgment. 

COUNSEL. 
See  Addressing  the  Jury,— Pri* 
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SOKBlia*  Cot^KSSI..-'— PnotfECllTION, 

Counsel  for  the 

Counsel  ought  not  to  be  instructed 
to  make  a  particular  detail  of  oircam« 
stances,  unless  tbey  are  prepared  to 
give  some  evidence  in  support  of  the 
statement.    Duncomh€  ▼•  DameU^  222 

COUNTERPART. 
See  Landlord  and  Tenant,  1. 

COUNTY  RATE. 

See  Forgery,  10. 

COVENANT. 

Agent  1. — Landlord  and  Tenant, 

3. — ^Witness  5. 

COVERTURE. 

See  Coercion.  — Evidence,  1.  — 
Husband  and  Wife. 

CREDITOR. 

A  creditor  of  a  bankrupt's  estate 
who  has  sold  his  debt  is  a  competent 
witness  in  support  of  the  fiat.  Putting 
t.  Meredith,  763 

CROSS-EXAMINATION. 

See  Character. — Murder,  11,  17. 
Seduction, — Witness,  6, 1,  9. 

1.  The  resolutions  of  the  Judges  as 
to  cross-examining  from  the  deposi- 
tions (ante,  Vol.  7#  p.  676),  are  bind- 
ing upon  the  prisoner's  counsel ;  but  it 
seems  that  the  Judge  who  tries  a  case 
may,  if  he  think  fit,  notwithstanding 
those  resolutions,  himself  question  a 
witness  as  to  any  discrepancy  which 
appears  between  his  deposition  and  the 
evidence  on  the  trial.  Whetheri  if  he 
does  so,  and  thereby  introduces  new 
facts  in  evidence,  the  counsel  for  the 
prosecution  will  have  the  right  of  reply, 
Quare?    Rex  v.  Edwards,  26 

2.  If  a  witness  admits  that,  when 
before  the  magistrate,  he  was  cross- 


examined  by  the  prisoner's  solicitor, 
the  prisoner's  counsel  may  question 
him  as  to  the  answers  he  gave,  if  it 
appears  to  the  Judge  who  is  trying  the 
case  that  no  cross-esami  nation  is  re- 
turned by  the  magistrate.  Ibid, 
8.  The  rules  of  evidence  are  exactly 
the  same  in  civil  and  criminal  cases, 
and  in  both  it  Is  in  the  discretion  of 
the  Judge  how  far  he  will  allow  the 
examination  in  chief  of  a  witness  to  be 
by  leading  questions,  or  to  assume  the 
form  of  a  cross-eitamination.  Regina 
V.  Murphy,  297 

4.  The  reporter  to  a  newspaper,  who 
is  called  as  a  witness,  cannot  be  asked 
in  cross-examination  whether  in  arti- 
cles which  he  has  written  in  that  news- 
paper he  has  not  called  the  opposite 
party  by  nick-names,  as  that  is  a  part 
of  the  contents  of  the  articles.       Ibid, 

5.  If  the  counsel  who  cross-exa- 
mines put  a  paper  into  the  witnesses 
hand,  and  put  questions  on  it,  and  any 
thing  comes  of  those  questions,  the 
counsel  for  the  opposite  party  have  a 
right  to  see  the  paper  and  re-examine 
on  it;  but  if  the  cross-examination 
founded  on  the  paper  entirely  fails^ 
and  nothing  comes  of  it,  the  opposite 
counsel  have  no  right  to  see  the  paper. 
Regina  v.  Duncombe,  369 

6.  In  a  case  of  felony,in  order  to  prove 
that  a  witness  did  not  state  a  parti- 
cular fact  before  the  magistrate,  his 
deposition  must  be  put  in,  and  a  wit- 
ness cannot  be  questioned  as  to  what 
he  either  did  or  did  not  state  before  the 
magistrate,  without  first  allowing  him 
to  read,  or  have  read  to  him,  his  depo- 
sition taken  before  the  magistrate. 
Regina  y.  Taylor,  ?26 

CROSS  INDICTMENTS. 

If  there  be  cross  indictments  for 
assault  to  be  tried  as  traverses  at  the 
Assizes,  and  the  same  transaction  be 
the  subject  of  both  indictments,  the 
Judge  will  direct  the  jury  to  be  sworn 
in  both  traversesi  and  the  counsel  for 
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the  prosecution  of  that  which  is  entered 
first  wUl  open  his  case  and  call  his  wit- 
nesses; the  counsel  on  the  other  side 
will  then  open  his  case  and  call  his 
witnesses,  and  there  will  he  no  reply 
on  either  side.     Regina  v.  Wanklyn, 

290 

DAMAGES. 

iS'ee  Neolioencb,  7. — ^Seduction,  1< 
— ^Troyee,  1. — ^Verdict,  2. 

DAMAGE   SPECIAL. 
See  Slander,  1  &  2. 

DEATH,   PROOF  OF. 
See  Evidence,  26. 

DECREE. 
See  Evidence,  20,  21,  25. 

DEED. 
See  Evidence,  7,  25. 

1.  A  person  made  a  deed  of  gift  of 
all  his  real  property  to  his  daughter: 
he  signed  and  sealed  it,  and  no  one 
heing  present  hut  the  attesting  wit- 
nesses: he  said,  *'  I  deliver  this  as  my 
last  act  and  deed.'*  After  this  he 
desired  a  third  person  to  keep  it,  and 
not  deliver  it  to  his  daughter  till  he 
was  dead,  it  heiug  suggested  to  him 
that  she  might  otherwise  take  his  pro- 
perty from  him  in  his  lifetime ; — Held, 
that  the  delivery  of  the  deed  was  com- 
plete ;  hut,  semble,  that  if  the  direction 
to  keep  it  bad  been  given  before  he 
said,  "  I  deliver  this,"  &c.,  the  deed 
wotdd  not  have  operated  as  an  escrow. 
Doe  d.  Lloyd  v.  Bennett^  124 

2.  If  an  ignorant  person  be  induced 
to  execute  an  instrument,  supposing  it 
to  operate  in  one  way,  and  it  really 
operates  in  another,  such  instrument 
is  invalid.  Ibid, 

DEED  OF  SEPARATION. 
See  Husband  and  Wife,  9,  10. 


DEEDS,  DEPOSIT  OF, 
See  Evidence,  27. 

DELETERIOUS  DRUG. 
See  Assault,  5. 

DEPOSIT  OF  DEEDS. 
See  Evidence,  27. 

DEPOSITION. 
See   Accomplice,    5. — Conpession, 

3,    6. — CaOSS-EXAMINATIOK,    1,  2, 

6. 

1.  A  coroner's  jury,  on  the  investi- 
gation of  a  case  of  homicide,  returned 
a  verdict  **  of  wilful  murder  against 
some  person  or  persons  unknown." 
The  coroner  returned  the  depositions 
he  had  taken  to  the  Central  Criminal 
Court: — Held,  on  application  by  the 
counsel  for  a  prisoner,  indicted  for  the 
murder  of  the  same  person,  for  a  copy 
of  such  depositions,  that,  although  the 
coroner  could  not,  in  such  a  case,  have 
been  compelled  to  return  them,  under 
statute  7  Geo.  4,  c.  64,  s.  4,  yet,  that 
having  done  so,  the  Judges  had  power, 
by  their  general  authority  as  a  Court  of 
Justice,  to  order  a  copy  to  be  given,  if 
they  thought  it  material  to  the  interests 
of  justice.     Ex  parte  Greenacre,    32 

2.  It  was  proved  by  the  magistrate's 
clerk  that  the  deposition  of  a  prose- 
cutor was  taken  before  the  magistrate, 
in  the  presence  of  the  prisoner,  who 
had  a  full  opportunity  of  cross-examin- 
ing. The  deposition  was  taken  on  the 
same  sheet  of  paper  with  those  of  the 
other  witnesses,  and  at  the  end  of  the 
last  deposition  were  the  words  "  sworn 
before  me,"  and  the  magistrate's  sig- 
nature. The  prosecutor  had  died  be- 
fore the  trial: — Held,  that,  on  the 
above  facts  being  proved,  the  deposition 
was  receivable  in  evidence  on  the  trial, 
although  the  magistrate  had  not  put  his 
signature  to  this  particular  deposition. 
Regina  y.  Osborne,  113 

3.  The  deposition  of  a  witness  for 
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the  prosecution  who  has  gone  to  sea 
cannot  be  read  in  evidence  on  the  part 
of  the  prisoner  without  consent  on  the 
part  of  the  prosecution,  but  with  such 
consent  it  may.     Regina  v.  Hagan, 

167 

4.  Nothing  should  be  returned  as  a 
deposition,  unless  the  prisoner  had  an 
opportunity  of  knowing  what  was  said, 
and  an  opportunity  of  cross-examining 
the  person  making  the  deposition. 
Regina  v.  Arnold,  621 

5.  A  prisoner  is  not  entitled,  under 
the  Stat.  6  &  7  Will.  4,  c.  114,  s.  3, 
to  a  copy  of  his  own  statement  re- 
turned by  the  magistrate,  as  made 
before  him,  but  only  to  a  copy  of  the 
depositions  of  the  witnesses  against 
him.     Regina  v.  Jylett,  669 

6.  A.  was  committed  for  having  re- 
ceived stolen  iron,  B.  being  committed 
as  the  thief.  B.  was  admitted  as  a 
witness  for  the  Crown  against  A.  The 
counsel  of  A.  applied  to  the  Judge  for 
a  sight  of  the  depositions  which  had 
been  returned  against  B.,  which  was 
granted.     Regina  v.  Walford,       767 

DEPOSITIONS  IN  EQUITY. 
See  Evidence,  21. 

DESCRIPTION  OF  INJURED 
PARTY. 

See  Indictment,  4,  5,  6. 

DISHONOR,  NOTICE  OF. 
See  Bill  of  Exchange,  1, 2,'  3. 

DISTRESS. 
See  Landlord  and  Tenant,  2. 

DRAMATIC  LITERARY  PRO- 
PERTY. 
1.  The  word  "  represent,"  in  the 
Dramatic  Literary  Property  Act,  3  & 
4  Will.  4,  c.  15,  means  the  bringing 
forward  on  a  stage  or  place  of  public 
representation:  therefore,  if  even  the 

VOL.  VIII. 


words  of  one  song  be  taken  from  a 
piece  which  is  protected  by  section  1 
of  that  act,  and  be  sung  on  a  stage  or 
any  place  of  theatrical  entertainment, 
that  would  be  a  '*  representing"  within 
the  provisions  of  section  2  of  that 
statute;  but  if  a  singer,  from  negli- 
gence, used  words  from  a  piece  pro- 
tected by  section  1 ,  that  would  not  im- 
plicate the  proprietor  of  the  theatre  in 
the  penalties  of  section  2  of  this  sta- 
tute.    Planch^  V.  Braham,  68 

2.  By  a  rule  of  the  Dramatic 
Authors'  Society,  all  damages  reco- 
vered by  any  member  of  that  society 
in  an  action  on  this  statute  go  (after 
paying  the  costs)  to  the  funds  of  the 
society.  In  an  action  brought  by  a 
member  of  this  society,  another  mem- 
ber of  it  is  not  a  competent  witness  for 
the  plaintiff,  although  the  action  is 
brought  by  the  plaintiff  on  his  own  be- 
half, and  not  by  the  society,  and  al- 
though his  attorney  does  not  look  to 
the  society  for  any  part  of  the  costs. 

Ibid. 

3.  Form  of  Declaration.  Ibid. 

DRUGS,  ADMINISTERING. 

See  Assault,  5. 

EJECTMENT. 
See  Encroachment. — Partner,  3. 

1.  In  ejectment  by  a  person  to  re- 
cover a  cottage  taken  from  him  by  the 
parish  officers,  as  being  a  parish  house, 
an  inhabitant,  who  has  rateable  pro- 
perty in  the  parish,  'but  is  not  rated, 
is  a  competent  witness  for  the  defend- 
ant under  the  stat.  54  Geo.  3,  c.  170, 
8.  9.  Doe  d.  Harrison  v.  Murrell,  134 

2.  If  a  person  takes  a  farm,  and 
then  takes  a  bit  of  the  waste,  and  an- 
nexes it  to  the  farm,  he  does  not  take 
this  in  for  himself,  but  for  his  land- 
lord. Ibid. 

3.  A  tenant  at  sufferance,  who  is 
turned  out  of  possession  by  his  land- 
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lord,  without  any  demand  of  potsetaion, 
cannot  maintain  ejectmant,  but  may 
maintain  trespaaa.  Ibid. 

4.  Where,  in  ejectment,  the  lessor 
of  the  plaintiff  commenced  his  title  by 
ahewing  a  conveyance  in  fee  from  S» 
in  1807»  evidence  that  S.  was  in  poa- 
aession  of  the  property  in  the  years 
1806  and  1807,  is  evidence  of  his 
aeisin  in  fee,  unless  there  be  something 
to  shew  that  he  had  a  less  estate. 
Doe  d.  Graham  v.  Penfold^  586 

ELECTING. 
See  AccESBABT,  48. 

1.  If  two  defendants  be  indicted  for 
a  conspiracy  and  for  a  libel,  and  at  the 
close  of  the  case  for  the  prosecution 
there  be  evidence  against  both  as  to 
the  conspiracy,  but  no  evidence  againat 
one  of  them  as  to  the  libel,  the  Judge 
will  pat  the  prosecutor  to  elect  which 
charge  he  wiU  go  upon,  before  the 
defendaot'a  counsel  enter  on  the  de- 
fence.    Reg,  V.  Murphy^  297 

2.  The  application  for  a  prosecutor 
to  elect,  is  an  application  to  the  discre- 
tion of  the  Judge,  founded  on  the  sup- 
position that  the  case  extends  to  more 
than  one  charge,  and  may  therefore  be 
likely  to  embarrass  the  prisoner  in  his 
defence.     Reg.  v.  Traefiuifi,  727 

3.  In  a  caae  of  arson,  the  indictment 
contained  five  counts,  each  of  which 
charged  a  firing  of  a  house  of  a  diffe- 
rent owner.  It  waa  opened  that  the 
fiye  houses  were  in  a  row,  and  that 
one  fire  burnt  them  all.  Upon  this 
opening,  the  Judge  would  not  put  the 
prosecutor  to  elect,  as  it  waa  all  one 
transaction.  Rnd. 

EMBEZZLEMENT. 

See  Laecbnt,  6. 

1.  In  an  indictment  for  embezzle- 
ment, a  collector  of  poor  and  other 
ratea  in  the  parish  of  Saint  Paul, 
Covent  Garden,  waa  held  to  be  rightly 
described,  under  the  act  10  Geo.  4, 


c«  Izviii,  aa  aervafil  to  ih§  eommiiUe  •/ 
management  of  the  affaire  of  that 
parish,  though  he  was  elected  6y  the 
veetrgmen  of  the  parish.  Regina  v. 
Callahan,  154 

2.  At  the  trial  of  an  indictment  for 
embezzlement,  it  is  not  sufficient  to 
prove  a  general  deficiency  in  aceonnu 
Some  apecific  aum  most  be  proved  to 
be  embezzled;  in  like  manner  as  in 
larceny,  aome  particular  article  most 
be  proved  to  have  been  atolen.  Regimm 
V.  Jones,  288 

3.  Where  a  aociety,  in  consequence 
of  adminiatenng  to  ita  membera  an  un- 
lawful oath,  ia  an  unlawful  combination 
and  confederacy  under  the  statutea  37 
Geo.  3,  c.  123;  39  Geo.  3,  c.  79;  52 
Geo.  3,  c.  104,  and  57  Geo.  8,  c.  19, 
a  person  charged  with  embeztlement 
as  clerk  and  aervant  to  auch  aociety 
cannot  be  convicted.   Regina  v.  HutU, 

642 

4.  A.,  being  one  of  aeveral  pro- 
prietors of  a  Hereford  and  Birming^ 
ham  coach,  horsed  it  from  Hereford  to 
Worcester,  and  employed  B.  to  drive 
it  when  he  did  not  himself  drive  it;  B. 
having  all  the  gratuitiea,  as  well  when 
A.  drove  as  when  B.  himself  did  so. 
It  was  the  duty  of  B.,  on  each  day 
when  he  drove,  to  tell  the  book-keeper 
at  Malvern  how  much  money  he  had 
taken ;  the  book-keeper  entering  that 
sum  in  a  book  and  on  the  way-bill, 
together  with  what  he  had  taken  him- 
self;  and  he  then  had  to  pay  over  the 
latter  to  B.,  who  waa  to  give  the  two 
sums  to  A.  B.  gave  true  accounta  to 
the  book-keeper,  who  made  true  en- 
tries, but  B.  accounted  for  amaller 
sums  to  A.,  saying  that  those  were  all, 
and  paid  over  to  A.  theae  smaller 
sums.  All  the  proprietors  were  inter- 
ested in  the  money,  but  A.  was  the 
person  to  receive  it,  and  he  was  ac- 
countable to  his  co*proprietora  :— 
Held,  that  thia  was  embeczlement, 
and  that  B.  was  rightly  described  in 
the  indictment  aa  the  aertant  of  A«,  and 
that  the  money  embezzled  waa  properly 
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laid  as  the  money  of  A«     Regina  v. 

mit€,  742 

ENCROACHMENT. 

1.  A.  had,  45  years  agOy  inclosed 
a  piece  of  ground  horn  the  waste,  and 
hiult  a  cottage  on  part  of  it :  he  died 
29  years  ago,  and,  after  that,  his 
widow  and  daughter  lived  on  the  pre- 
mises till  the  death  of  the  former,  a 
month  hefore  the  trial: — Held,  in 
ejectment  by  A.'s  eldest  son,  that  his 
claim  was  barred,  unless  the  jury  were 
satisfied  that  his  mother  held  the  pre- 
mises by  his  permission,  and  not  ad* 
▼ersely.  Doe  d.  Pritehard  v.  Jaunceyt 

99 

2.  Held^  also,  that  the  declarations 
of  the  mother  were  evidence  for  the 
lessor  of  the  plaintiff,  although  she 
was  not  in  the  sole  occupation  of  the 
premises,  and  although  she  was  not  on 
the  premises  when  such  declarations 
were  made.  Ibid* 

3*  If  the  mother  went  to  C,  who 
was  neither  an  attorney  nor  pretended 
to  be  one,  to  ask  him  to  make  a  con- 
veyance of  the  property,  and  C.  wrote 
to  a  relation  of  his,  who  was  an  attor- 
ney, and,  on  receiving  his  relation's 
answer,  informs  the  mother  that  she 
cannot  convey,  this  is  not  a  privileged 
communication.  Ibid. 

4.  If  a  person  makes  an  encroach- 
ment from  the  waste,  and  dies  within 
20  years,  this  encroachment  (except  as 
against  Uie  rightful  owner)  descends  to 
his  heir,  and  does  not  go  to  his  exe- 
cutor. Ibid, 

5.  If  a  person  takes  a  farm,  and 
then  takes  a  bit  of  the  waste  and  an- 
nexes it  to  the  farm,  he  does  not  take 
this  in  for  himself,  but  for  his  land- 
lord.    Doe  d.  Harrison  v.  MurrelU 
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EQUITABLE  MORTGAGE. 
See  Evidence,  27. 

ESCROW. 


EVIDENCE. 

See   AccoMPLicx.  —  Adhissioks.  -— 

AOREBMEMT,!. ^BaMKERS'ChECK* 

— ^Bankrupt,  4,  5. — Character. 
— Confession. — Cross-examina- 
tion, — Deposition. — Dramatic 
Literary  Propertt.  —  En- 
croachment, 2,  3. — ^Fleet  Re- 
gister.— Forgery,  4,  13,  18,  21. 
— Husband  and  Wipe,  10* — Li- 
bel, 8,  9,  11,  12. — Neglig£ncb« 
3. — Particulars  of  Demand.—^ 
Perjury,  3, 8, 10. — Seduction,  1. 
^-Sheriff,  4. — Shipping,  4,  9. — 
Slander,  6.  —  Trespass,  3.  -^ 
Trover,  2. — Use  and  Occupa- 
tion.—Warranty,  2. — ^WlLL.— 
Witness. 

1«  On  issue  taken  on  a  plea  of  co- 
verture, it  is  no  proof  of  the  husband 
being  alive  at  a  particolar  time,  that  a 
letter  in  his  handwriting  bears  a  fo- 
reign post-mark  of  a  certain  date ;  but 
if  it  be  proved,  in  addition,  that  a  wit- 
ness, shortly  before  the  date  of  the 
post-mark,  wrote  to  him,  and  received 
this  letter,  which  is  in  answer  to  that 
written  by  the  witness,  that  wiU  be 
sufficient.    Reed  v.  Norman^  65 

2.  A  person  went  to  B.,  who  was 
neither  attorney  nor  pretended  to  be 
one,  to  ask  him  to  midce  a  conveyance 
of  property.  B.  wrote  to  a  relative 
of  his  who  was  an  attorney,  and  on 
receiving  his  relative's  answer,  told 
the  person  that  she  could  not  convey : 
Held^  that  this  was  not  a  privileged 
communication.  Doe  d.  Prttchard  v. 
Jauneey^  99 

8.  lu  an  action  for  breaking  the 
plaintiff's  close  and  destroying  a  hatch, 
the  defendant  pleaded  that  the  water  of 
the  stream  ought  to  have  flowed  to  his 
mill,  and,  because  the  hatch  prevented 
its  so  doing,  he  pulled  it  down.  Evi- 
dence may  be  given  of  what  a  former 
tenant  said  as  to  asking  permission  to 
have  the  water,  as  this  is  an  act  done, 
and  may  be  proof  of  an  exercise  of  a 
right  by  one  side,  and  an  acquiescence 
F  F  F  2 
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in  it  by  the  other.    Wakeman  v.  West, 

105 
'  4.  Many  things  which  pass  by  words 
are  really  acts.  Ibid. 

5.  In  an  ejectment  by  devisees,  it 
appeared  that  the  defendant  had  mort- 
gaged the  premises  to  B.,  and  had 
given  him  the  will.  At  the  trial,  B. 
was  subpoenaed  to  produce  it,  and  he 
declined  doing  so,  as  it  was  part  of  his 
title: — Held,  that  B.  was  not  bound  to 
produce  the  will,  and  that  secondary 
evidence  of  the  contents  was  not  ad- 
missible.    Doe  d.  Bowdler  v.  Owen, 

110 

6.  In  opening  a  case  of  libel  relat- 
ing to  a  check,  in  which  the  defendant 
pleaded  a  justification  that  the  imputa- 
tions of  the  libel  were  true,  the  plain- 
tiff's counsel  made  a  full  opening  of 
the  facts  as  to  the  check,  which  he 
stated  the  plaintiff  to  have  paid,  but 
adduced  no  evidence  in  this  part  of  the 
plaintiff's  case : — Held,  that  the  defen- 
dant's counsel  was  entitled  to  call  for 
the  production  of  the  check,  on  a  notice 
to  produce,  without  shewing  that  it  was 
in  the  plaintiff's  possession  in  any  other 
way,  than  by  the  opening  of  his  own 
counsel,  and,  that  if  the  check  was  not 
produced,  secondary  evidence  was  ad- 
missible.    Duncombe  v.  Daniell,  222 

7.  To  prove  the  execution  of  a  deed, 
by  which  A.  conveyed  lands  to  W. 
upon  certain  trusts,  which  deed  was 
alleged  to  be  lost,  it  was  shewn  that 
L.  (in  whose  office  "W.  had  been  a 
derk)  had  found  a  draft  of  a  deed  of 
conveyance,  with  the  following  memo- 
randum on  the  back  of  it,  in  the  hand- 
writing of  W.:  "Engrossed,  J.  W.; 
stamps  and  parchment,  with  IZ.  for 
lease,  3/.  3«.  6d."—Held,  that  this 
mefnorandum  was  not  admissible  in 
evidence.  Doe  d.  Mather  v.  fVilliams, 

270 

8.  On  a  question  whether  a  person 
was  sane  at  the  time  of  her  executing  a 
certain  deed,  witnesses  cannot  be  asked 
whether  the  sister  of  the  party  be  not 
insane.  Ibid* 


9.  If,  in  an  action  on  a  bill  of  ex- 
change, the  question  be,  whether  the 
acceptance  be  that  of  the  defendant  or 
not,  the  jury  will  be  allowed  to  look  at 
letters  written  by  the  defendant  on  the 
subject  of  this  bill,  which  are  given  in 
evidence  in  the  cause.  Eaton  v.  /er- 
vis,  273 

10.  In  an  action  for  a  libel  imput- 
ing to  the  plaintiff,  a  medical  officer 
of  a  Poor  Law  Union,  that  he  had 
neglected  two  pauper  patients,  the  de- 
fendant justified  that  the  imputations 
were  true: — Held,  that  the  book  in 
which  the  plaintiff,  under  the  order  of 
the  Poor  Law  Commissioners,  made 
entries  as  to  the  cases  of  the  pau- 
per patients,  was  not  admissible  in 
evidence  in  his  favour.  Meyrick  v. 
Wakleyy  283 

11.  If  the  manuscript  of  a  handbill, 
published  by  order  of  a  defendant,  be 
given  in  evidence,  a  witness  will  be 
allowed  to  prove  that  he  received  a 
number  of  the  printed  copies  of  it  from 
the  defendant,  without  those  copies 
being    produced.     Reg.  v.    Murphy, 

297 

12.  It  is  almost  a  matter  of  right 
for  a  party  to  have  a  witness  go  out  of 
Court  while  a  legal  argument  is  going 
on  as  to  his  evidence.  Ihid, 

.13.  If  a  witness  called  to  prove  the 
handwriting  of  a  paper  say  that  he  be- 
lieves it  to  be  of  the  handwriting  of  the 
defendant  from  its  contents,  and  from 
other  circumstances,  he  may  be  asked 
what  those  circumstances  are.       Ibid. 

14.  If  by  a  private  act  of  Parliament 
certain  church  trustees  are  to  enter 
their  proceedings  in  a  book  which  is 
made  evidence,  and  by  the  same  act 
persons  aggrieved  by  ^e  rates  are  to 
appeal  to  the  trustees,  appeals  not 
being  required  by  the  act  to  be  in 
writing,  parol  evidence  may  be  given 
that  parties  did  in  fact  appeal,  but  not 
of  what  the  trustees  did  on  those  ap- 
peals, as  that  should  be  proved  by  the 
book.  lUd, 

15.  Proof  that  a  person  has  acted 
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as  a  public  officer  on  one  occasion,  be- 
fore the  occasion  in  question,  is  evi- 
dence to  go  to  the  jury  that  he  is  such 
officer.  Ibid. 

16.  The  agent  of  a  plaintiff  wrote  a 
letter  to  a  witness  abroad,  who  had  been 
examined  under  a  commission.  The 
agent,  before  he  wrote  the  letter^ 
shewed  the  draft  of  it  to  the  plaintiff's 
attorney,  who  approved  of  it: — Heldt 
that  the  draft  of  the  letter  was  evidence 
for  the  defendant  as  an  act  done  without 
producing  the  letter;  but  that  the  an- 
swer written  by  the  witness  abroad,  and 
sent  to  the  plaintiff's  agent,  was  not 
receivable  in  evidence,  Rawlins  v. 
Desbrough,  321 

1 7.  An  indictment  for  perjury  charg- 
ed, that  in  a  suit  in  Chancery  it  became 
material  to  ascertain  whether  an  an- 
nuity granted  by  G.  H.  to  the  defen- 
dant or  by  G.  H.  to  B.,  as  trustee 
for  the  defendant,  had  been  paid  up  to 
the  year  1828,  and  that  the  defendant 
falsely  swore  diat  it  had  not  been  paid, 
whereas,  in  truth,  the  annuity  had  been 
paid  by  G.  H.  to  B.,  and  B.  had  paid 
it  to  the  defendant.  With  a  view  of 
shewing  that  B.,  who  had  been  abroad 
since  1832,  had  paid  the  money  to  the 
defendant,  it  was  proved  that  B.  had 
sent  money  to  his  bankers  by  his 
clerk,  and  it  was  proposed  to  ask  the 
clerk  the  following  question: — "  At 
the  time  you  received  this  money  from 
Mr.  B.  to  pay  in  at  the  bankers,  what 
did  he  say  about  the  money?" — Heldf 
that  the  question  might  be  put,  and 
that  the  auswer  was  receivable  in  evi- 
dence against  the  defendant.  Regina 
Y.  Hdlh  358 

18.  If  a  witness,  who  is  called  to 
prove  a  person's  handwriting,  states 
that  he  has  seen  the  person  sign  his 
name  once,  aud  believes  the  hand- 
writiog  to  be  his,  that  is  evidence, 
though  slight,  to  go  to  the  jury  of  the 
handwriting.  WUlman  v.  Worrall,  880. 

19.  If  in  a  case  of  assault,  the 
plaintiff's  attorney  has  written  a  letter 


to  the  defendant  asking  an  apology, 
the  plaintiff  is  only  entitled  to  have  so 
much  of  the  letter  read  as  simply  asks 
the  apology,  and  not  any  part  of  it  in 
which  the  plaintiff's  attorney  extols  the 
respectability  of  his  own  client;  and  if 
in  the  letter  the  writer  state  that  he 
writes  **  without  prejudice,"  no  part  of 
it  can  be  given  in  evidence.  Healey 
V.  Thatcher,  388 

20.  In  cases  where  a  verdict  between 
other  parties  touching  the  same  right  is 
evidence,  a  decree  of  a  court  of  equity 
is    equally    so.      Laybum  v.    Crisp, 

397. 

21.  Where  a  decree  of  a  court  of 
equity  is  evidence,  it  is  so  without  put- 
ting in  the  depositions,  although  they 
are  referred  to  in  the  decree  (in  the 
usual  form) ;  bnt  if  the  decree  is  given 
in  evidence,  either  party  may  put  in  the 
depositions.  Ihid» 

22.  If  a  decree  has  been  put  in,  and 
portions  of  it  have  been  read  at  the 
desire  of  the  opposite  counsel,  with  a 
view  of  shewing  its  effect,  he  is  then 
too  late  to  object  to  its  admissibility. 

23.  On  the  trial  of  an  action,  when 
it  is  proposed  on  one  side  to  read 
the  answer  to  a  bill  in  Chancery,  if  the 
other  side  insist  upon  it,  the  whole  of 
the  bill  and  not  the  interrogatory  parts 
of  it  merely  must  be  read  in  evidence. 
Pennell  v.  Meyer,  470 

24.  In  a  case  of  pedigree  an  entry  in 
the  books  of  the  Merchant  Tailor's 
Company  that  T.  C.  was  admitted  a 
freeman  of  that  company  by  the  des- 
cription of  "  T.  C.  of  S.  street,  son  of 
J.  C,  deceased,"  is  receivable  in  evi- 
dence not  only  to  prove  the  fact  that 
T.  C.  was  admitted  a  freeman,  but  that 
the  company  received  him  by  that  des- 
cription; and  entries  of  admission  to 
the  freedom  of  the  City  of  London  are 
also  evidence  in  like  manner.  ColUns 
v.  Maule,  502 

25.  Semble,  that  an  examined  copy  of 
an  entry  in  the  Middlesex  registry  of 


796 


EVIDENCE, 


FIXTURES,  STEALING. 


deeds  ia  secondary  evidence  of  tbe  deed 
of  which  it  purports  to  be  the  registry. 

Ibid. 

26.  To  prove  that  W.  F.  of  L.  was 
dead,  his  will,  dated  in  the  year  181 7» 
from  the  Prerogative  Court,  was  pro- 
duced, and  an  examined  copy  of  the 
register  of  bufials  of  L.  of  the  year 
1817,  containing  an  entry  of  the  burial 
of  **  W.  F.  of  L. ;"  and  it  was  stated 
by  a  niece  of  W.  F.  that  he  was  dead, 
and  that  she  had  received  a  legacy  of 
100/.  under  his  will,  but  was  not  at 
the  place  when  he  died : — Held,  to  be 
sufficient  evidence  of  the  death  of 
W.  F.    Doe  d.  Graham  r.  Penfold, 

636 

27.  A.,  having  made  a  deposit  of 
deeds  to  B.  on  an  equitable  mortgage, 
gave  a  schedule  of  the  deeds,  in  which 
he  described  one  as  the  deed  of  C.  :^ 
Held,  that  in  an  ejectment  brought  by 
B.  against  a  person  who  came  in  under 
A.,  this  admission  by  A.  did  not  dis- 
pense with  proof  of  the  execution  of 
this  deed.  Ihid. 

28.  It  is  no  objection  to  the  admis- 
sibility of  an  entry  by  which  a  deceased 
steward  charges  himself,  that  the  ba- 
lance of  the  account  is  in  favour  of  the 
steward.     WilliatM  v.  Geaveit     592. 

29.  In  an  action,  for  shooting'a  dog, 
brought  against  the  owner  of  a  plan- 
tation and  his  gamekeeper,  it  appeared 
that  in  the  plantation  in  which  the  dog 
was  shot  there  was  fixed  on  a  pole  a 
board,  on  which  was  painted,  *'  All 
dogs  found  trespassing  in  this  planta- 
tion will  be  shot : " — Held,  that  a  copy 
of  that  which  was  painted  on  the  board 
might  be  given  in  evidence,  without 
notice  to  produce  the  original  board. 
Bartholomew  v.  SiephenM^  728. 

30.  Parol  evidence  of  what  a  party 
says  before  a  magistrate,  on  the  hear- 
ing of  a  case  of  trespass,  under  the 
Game  Act,  (1  &  2  Will.  4,  c.  32,  s.  30), 
is  admissible,  although,  in  fact,  what 
he  said  was  taken  down,  as  this  is  not 
one  of  the  cases  in  which  it  is  the  ma- 


gistrates' duty  to  take  down  what  ia  said 
before  them.    RMneon  ▼•  Femghtetk, 

EXECUTION. 
See  Sheriff. — ^Witkess,  4. 

FALSE  ANSWER. 
See  VoTEE,  1,  2,  8. 

FALSE  IMPRISONMENT. 

See  Imprisokkekt. 

FALSE  PRETENCES. 

iS'ftf  Larceny,  1. 

An  indictment  under  the  stat*  7  & 
8  Geo.  4,  c.  29,  for  obtaining  money, 
&c.  under  false  pretences,  is  not  good, 
unless,  in  addition  to  the  falsa  pre- 
tence, it  contain  the  requisites  of  a 
count  for  larceny ;  and  if  it  do  not  al- 
lege the  money,  &c.  obtained,  to  be  the 
property  of  any  person,  it  wiU  not  be 
sufficient,  inasmuch  as,  it  could  not  in 
that  state  be  pleaded  as  a  bar  to  a  sub- 
sequent indictment  for  larceny,  which 
is  made  by  the  proviso  contained  in  the 
63rd  sect*    Regina  v.  Norton^       196 

FALSE  REPRESENTATIOK. 
See  HtSBAND  and  Wife,  2. 

FELONY. 
See  Sfsoial  Verdict. 

FIXTURES,  STEALING. 

A  person  on  a  count  (in  the  usual 
form)  for  stealing  lead  affixed  to  a 
building,  cannot  be  convicted  of  lar- 
ceny; and  in  order  to  warrant  a  con- 
viction on  such  a  count,  the  jury  must 
be  satisfied  that  the  prisoner  nnfised 
the  lead  from  the  building,  or  was  pre- 
sent aiding  and  assisting.  Regime  v. 
Gooeh,  29S 


FORGERY. 

FLEET  REGISTER. 

The  Fleet  registers  of  marriages  are 
net  reeeirable  in  evidenee  for  any  pur« 
pose  w]iate?er.  Doe  d.  Davies  ▼. 
Oataere,  578 

FOOT  PASSENGER. 
See  Neolioencb,  5. 

1.  A  foot  passenger  has  a  right  to 
crosa  the  carriage  road,  and  a  person 
driving  a  carriage  along  the  road  is 
liable  to  an  action  if  he  do  not  take  care 
so  as  to  avoid  driving  against  a  foot 
passenger  who  is  crossing  the  road,  and 
if  a  person  thus  driving  cannot  pull  up 
in  time  because  his  reins  break,  that  is 
no  defence,  as  he  is  bound  to  have 
proper  tackle.     Cotierill  v.   Starkey^ 

691 

2.  The  rule  as  to  a  carriage  being 
on  its  proper  side  of  the  road,  does  not 
apply  with  respect  to  a  carriage  and  a 
foot  passenger,  for  as  regards  foot 
passengers,  a  carriage  may  go  on  either 
side  of  the  road.  Ibid. 

FORGERY. 

1.  If  a  person  have  the  authority  of 
another  to  write  the  name  of  that  other 
to  an  acceptance,  it  is  no  forgery; 
neither  is  it  if  he  had  no  such  authority, 
provided  that,  by  the  facts  proved,  it  is 
made  oat  that  he  had  fair  ground  for 
considering  that  he  had  such  autho- 
rity* and  did  so  consider,  and  wrote  the 
acceptance,  not  meaning  to  defraud  or 
injure  any  one.  Regina  v.  Parisht   94 

2.  If  a  party  had  reasonable  ground 
for  believing,  from  the  acts  of  another 
party,  that  he  had  authority  to  accept 
bills  in  the  name  of  such  party,  and, 
acting  upon  that  impression,  was  to 
accept  a  bill  in  that  party's  name,  this 
would  not  be  forgery;  and  the  fact, 
that,  on  three  or  four  previous  oc- 
casions, when  he  had  drawn  bills  in 
that  way,  the  party  whose  name  was 
used  had  paid  them  without  remark  or 
remonstrance,  would  afford  fair  ground 
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for  the  belief  that  he  had  such  antho** 
rity.    Regina  v.  John  Beardf        143 

3.  If  a  person,  wishing  to  raise 
money,  put  the  name  of  another  on  a 
bill,  without  his  authority,  intending 
to  pay  the  bill  when  due,  and  believing 
that  he  should  be  able  to  do  so,  this  is 
forgery,  So,  if  a  person,  relying  on 
the  kindness  of  another,  (a  near  re* 
lation,  for  instance,)  uses  his  name  on 
a  bill  without  authority,  trusting  that 
that  person  will  pay  it,  rather  than 
there  should  be  a  criminal  prosecution 
on  the  subject,   this  also  is  forgery. 

Ibid. 

4.  The  return  made  to  the  Stamp 
Office  under  the  statute  7  Geo.  4,  c. 
46,  is  not  the  only  mode  of  proving 
that  a  person  is  a  public  officer  of  a 
joint  stock  bank.  Ibid> 

5.  An  indictment  for  a  forgery,  with 
intent  to  defraud  a  joint  stock  bank, 
may  lay  the  intent  to  be  to  defraud 
**  A.  B.  [one  of  the  shareholders]  and 
others,"  and  they  are  not  bound  to 
prosecute  in  the  name  of  their  public 
officer.  Jbid. 

6.  It  is  not  at  all  essential  that  the 
shareholders  in  a  joint  stock  bank 
should  all  reside  in  England ;  and, 
semble,  that  it  is  not  essential  that 
any  six  of  them  should.  Ibid* 

7.  In  an  indictment  for  a  forgery, 
laid  with  intent  to  defraud  a  public 
officer  of  a  joint  stock  bank,  it  is  not 
necessary  to  aver  that  he  was  "  nomi- 
nated '*  under  the  statute  7  Geo.  4,  c. 
46.  Ibid. 

8.  A  servant  employed  by  her 
mistress  to  pay  tradesmen's  bills,  re- 
ceived from  her  a  bill  of  a  tradesman 
named  Sadler,  together  with  the  money 
to  pay  that  and  other  bills.  She  brought 
the  bill  again  to  her  mistress,  with  the 
words  "  paid  Sadler  "  on  it,  the  word 
Sadler  being  written  with  a  small  s,  and 
there  being  no  initial  of  the  christian 
name  of  the  tradesman.  The  mistress 
stated  that  she  believed  the  words  to 
be  a  receipt,  and  that  no  application 
was  made  for  the  money  afterwards: — 
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Held^  on  an  indictment  for  forgery, 
that  the  words  '^paid  sadler,"  under 
the  circumstances,  imported  a  receipt 
or  acquittance  for  the  money,  and  were 
not  merely  a  memorandum  by  the  ser- 
vant of  her  haviug  paid  the  bill.  Re^ 
gina  v.  Houseman^  180 

9.  On  the  trial  of  an  indictment  for 
uttering  a  forged  bill  of  exchange,  if 
the  jury  are  satisfied  that  the  prisoner 
uttered  the  bill  as  a  true  bill,  meaning 
it  to  be  taken  as  sach,  and  at  that  time 
knew  it  to  be  forged,  they  ought  to  find, 
as  a  necessary  consequence  of  law,  that 
the  prisoner  intended  to  defraud;  and 
the  jury  ought  to  infer  the  intent  to  de- 
fraud, if  they  are  satisfied  on  the  two 
other  points.     Regina  y.  Hilly       274 

10.  If  a  high  constable  issue  his 
precept  for  the  payment  of  a  county 
rate  amounting  to  3/.  5«.  9c2.,  and 
having  received  the  money,  write  a  re- 
ceipt at  the  bottom  of  the  paper, 
"Reed,  the  above  rate,  J.  P  /*  and,  after 
that,  the  sum  3/,  5«.  9d,  in  the  precept, 
be  fraudulently  altered  to  3^.  155.  9c?., 
this  is  a  forgery  of  a  receipt  within  the 
statute  1  Will.  4,  c.  66,  s.  10,  and  may 
be  laid  with  intent  to  defraud  any  rated 
inhabitant  (by  name)  of  the  parish  on 
which  the  rate  is  imposed,  "and  others;" 
and  the  indictmeut  need  not  set  out  the 
receipt,  but  may  describe  it  under  the 
statute  2  &  3  Will.  4,  c.  123,  s.  3, 
receipts  being  within  the  provisions  of 
that  statute  as  well  as  instruments 
which  are  the  subject  of  larceny.  Re^ 
gina  v.  Vaughan,  276 

11.  The  words  *'Recd.  the  above 
rate  "  sufficiently  import  a  receipt  with- 
out an  inuendo  to  explain  them.    Ibid. 

12.  A  forged  paper  addressed  to  a 
tradesman,  and  purporting  to  be  signed 
by  one  of  his  customers  in  the  following 
form: — "Pleas  to  let  bearer  William 
gof  have  spillshoul  and  grafting  tool  for 
me,"  is  a  forged  request  for  the  delivery 
of  goods  within  the  statute  1  Will.  4, 
c.  66,  s.  10.     Regina  v.  James,     292 

13.  On  an  indictment  for  uttering 
a  forged   will,   which,   together  with 


writings  in  support  of  it,  it  was  sug- 
gested had  been  written  over  pencil 
marks  which  had  been  rubbed  out, — It 
was  held,  that  the  evidence  of  an  en* 
graver,  who  had  examined  the  paper 
with  a  mirror  and  traced  the  pencil 
marks,  was  admissible  on  the  part  of 
the  prosecution.     Regina  v.  WilUams^ 
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14.  The  sUtute  1  WUl.  4,  c.  66, 
s.  20,  makes  it  an  offence  (inter  alia)  to 
utter  any  writing  as  and  for  a  copy  of  an 
entry  in  any  register  of  marriages  made 
or  kept  by  the  vicar,  &c.  of  any  parish 
in  England: — Held,  1st,  that  the  in- 
dictment for  that  offence  need  not  set 
out  the  instrument,  as  the  words  of  the 
2  &  3  Will.  4,  c.  123,  s.  3,  stating  it 
to  be  sufficient  in  forgery,  &c.  to  de- 
scribe the  instrument  as  in  an  indict- 
ment for  stealing  it,  are  applicable  to 
such  a  case,  although  the  instrument 
itself  could  not  be  the  subject  of  an 
indictment  for  larceny;  and,  2ndly» 
that  the  Judges  could  take  judicial  no- 
tice that  the  parish  of  Seighford,  in  the 
county  of  Stafford,  is  a  parish  in  Eng- 
land, and  that  the  indictment  need  not 
aver   that  fact.     Regina  v.   Sharpe^ 
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15.  A  conditional  uttering  of  a  forg- 
ed instrument  is  as  much  a  crime  as 
any  other  uttering.  Where  a  person 
gave  a  forged  acceptance,  knowing  it 
to  be  so,  to  the  manager  of  a  banldng 
company  where  he  kept  an  account, 
saying  that  he  hoped  this  bill  would 
satisfy  the  bank  as  a  security  for  the 
debt  he  owed,  and  the  manager  replied 
that  that  would  depend  on  the  result  of 
inquiries  respecting  the  acceptors: — 
Held,  a  sufficient  uttering.  Regina  v. 
Cooke,  582 

16.  If  the  prisoner  write  another's 
name  across  a  blank  stamp,  on  which, 
after  he  is  gone,  a  third  person  who  is 
in  league  with  him,  write  a  bill  of  ex- 
change, Semble,  that  this  is  not  a  for- 
gery of  the  acceptance  of  a  bill  of  ex- 
change by  the  prisoher.  Rnd. 

17-  If  a  person,  at  the  time  he  nt* 
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tered  a  bill  of  exchange  with  a  forged 
acceptance  on  it,  knew  that  acceptance 
to  be  forged,  and  meant  the  biU  to  be 
taken  aa  a  bill  with  a  genuine  accept- 
ance upon  it,  the  inevitable  conclusion 
is  that  he  intended  to  defraud.      Ibid. 

18.  On  the  trial  of  an  indictment 
for  forgery  of  the  acceptance  of  a  bill  of 
exchange,  evidence  of  what  the  prisoner 
said  respecting  other  biUs  of  exchange 
which  are  not  in  evidence,  is  not  ad- 
missible.    Regina  v.  Cooke,  586 

19.  If  a  person  knowingly  pays 
away  a  forgery  as  a  good  bill,  it  is  a 
consequence,  and  almost  a  consequence 
of  law,  that  he  must  intend  to  defraud 
the  person  to  whom  he  pays  the  bill, 
and  also  the  person  whose  name  is 
used,  as  every  thing  which  is  the  na- 
tural consequence  of  the  act  must  be 
taken  to  be  the  intention  of  the  pri- 
soner. Ibid, 

20.  Semble,  that  a  prisoner,  who  is 
a  shareholder  in  a  joint-stock  bank,  and 
who  knowingly  utters  a  forged  accept- 
ance to  that  bank,  cannot  be  convicted 
on  counts  laying  an  intent  to  defraud 
"  R.  B."  (another  of  the  shareholders) 
"  and  others."  Ibid. 

21.  A.,  an  attorney,  was  employed 
by  B.  as  his  solicitor,  to  put.  out  money 
upon  mortgage.  C.  applied  to  A.  to 
procure  him  the  advance  of  money  on 
mortgage,  and  to  act  as  his  solicitor  in 
procuring  it.  C.  stated  to  A.  that  he 
was  the  owner  of  certain  freehold  lands, 
and  produced  a  forged  will  in  proof  of 
his  title,  which  he  placed  in  the  hands 
of  A.:  B.  advanced  the  money,  A. 
acting  as  his  solicitor,  by  preparing  the 
mortgage  deeds,  &c. : — Held,  that  on 
the  trid  of  C.  for  uttering  the  forged 
wiU>  A.  was  bound  to  produce  the  will, 
and  also  to  give  evidence  of  what  C. 
said  to  him  as  to  the  advance  of  the 
money.     Regina  v.  Avery,  596 

22.  The  forgery  of  the  will  of  a  non- 
existing  person  is  an  offence  within  the 
Stat.  1  Wm.  4,  c.  66.  s.  3.  Ibid. 

23.  The  forging  of  a  paper  by  which 
the  supposed  writer  promises  to  pay  to 


W.  B.  or  order  1002.  or  such  other 
sum,  not  exceeding  the  same,  as  he 
may  incur  by  reason  of  his  becoming 
one  of  the  sureties  to  the  sheriff  of  Y. 
for  J.R.,  a  sheriff's  officer,  is  a  forging 
of  an  undertaking  for  the  payment  of 
money^  under  the  statute  1  Will.  4, 
c.  6Q,  s.  3.     Regina  v.  Reed,    623 

24.  A  letter  of  credit,  on  which  the 
correspondents  of  the  writer  of  it,  hav- 
ing funds  of  his  in  their  possession, 
apply  them  to  the  use  of  the  party  in 
whose  favour  it  is  given,  is  a  warrant  for 
the  payment  of  money,  within  the  mean- 
ing of  the  statute  1  Will.  4,  c.  66,  s.  3. 
Regina  v.  Raake,  626 

25.  Writing  the  acceptance  of  an 
existing  person  to  a  bill  of  exchange 
without  authority,  or  the  name  of  a 
firm  or  person  non-existing  in  accept- 
ance of  a  bill,  with  intent  to  defraud,  is 
forgery ;  and  if  a  person  write  an  ac- 
ceptance in  his  own  name  to  represent 
a  fictitious  firm,  with  intent  to  defraud, 
it  is  a  forged  acceptance ;  for  if  an  ac« 
ceptance  represent  a  fictitious  firm,  it 
is  the  same  as  if  it  represented  a  ficti<p 
tious  person.     Regina  v.  Rogers,  629 

26.  An  indictment  for  forgery  found 
at  the  Quarter  Sessions,  is  a  nullity; 
therefore,  where  indictments  for  forging 
requests  for  the  delivery  of  goods  had 
been  found  at  the  Quarter  Sessions,  and 
transmitted  to  the  Assizes,  the  Judge 
ordered  that  they  should  be  quashed, 
and  new  indictments  preferred  at  the 
Assizes.     Regina  v.  Rigby,  770 

FRAUD. 

See  Agreement,  4. — ^Auction. 

FRAUDS,  STATUTE  OF. 

See  Attobnet,  1. — Landlord  and 
Tenant,  2. 

GAME. 
See  Trespass,  1,  2,  3,  4. 

GIFT. 
See'DzTLii,  \,  2. 
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GBAND  JUROR. 
See  Imdiotmkkt,  2. 

GUARANTEE. 
See  Assumpsit,  2. 

HANDWRITING. 
See  EviSKKcx,  18. — ^Witnbss,  8. 

HIGHWAY. 

See  Foot  Passenobe. 

An  indictment  for  obstructing  a 
highway  (by  placing  a  gatt  across  it) 
stated  tbe  way  to  be  ''  from  the  town 
of  C."  to  a  place  called  H.,  and 
charged  the  obstruction  to  be  "be- 
tween the  town  of  C."  and  H.  By  a 
local  paving  act,  the  limits  of  the  town 
of  C.  were  defined,  and  the  locos  in 
quo  was  within  those  limits;  and  the 
prosecutors  relied  on  the  local  turnpike 
acts,  which  prohibited  the  erection  of 
gates  within  the  town : — Held,  that  the 
indictment  could  not  be  sustained,  as 
the  terms  "  from"  and  "  between"  ex- 
cluded the  town ;  and  according  to  the 
limits  defined  by  the  local  paving  act, 
which  the  prosecutors  relied  on,  as 
bringing  the  obstruction  within  the 
other  local  acts,  the  obstruction  was 
shewn  to  be  in  the  town.  Regina  ▼• 
Fieher,  612 

HORSESTEALING. 
See  Larcemt,  4. 

HUSBAND  AND  WIFE. 

See  Accomplice,   6. — Coercion. — 
Etidbncs,  1. -^Witness,  2. 

1.  A.,  on  the  marriage  of  his  daugh- 
ter with  B.,  executed  a  deed  of  appoint- 
ment (under  a  power  contained  in  his 
own  marriage  settlement)  in  favour  of 
his  daughter,  appointing  to  his  daugh- 
ter a  sum  of  4,000;.  This  B.  settled 
on  his  marriage.  The  marriage  settle- 
ment of  B.  and  the  deed  of  appoint- 
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ment,  were  both  prepared  by  C.»  who 
was  originally  the  solicitor  of  A.  There 
was  no  evidence  to  ahew  whether  A* 
had  agreed  to  give  his  daughter  4,0001., 
or  to  execute  an  appointment  of  that 
sum: — Heldt  that  whether  A.  or  hia 
daughter  was  to  pay  C.  the  oxpenses 
of  this  deed  of  appointment,  was  not  a 
question  of  usage,  but  a  question  of 
contract,  and  that  it  was  for  the  jury  to 
determine  upon  whose  credit  the  busi- 
ness was  done.  Hayword  v.  FioUt  59 

2.  A  baker  was  desirous  of  dispos- 
ing of  his  shop  and  the  goodwill  of  hia 
business,  and  in  consequence  an  adver- 
tisement was  inserted  in  a  newsp^r* 
stating  that  the  house  was  doing  twelve 
sacks  a  week.  The  advertisement  was 
inserted  by  the  broker  in  consequence 
of  a  conversation  with  the  baker's  wife, 
who  managed  the  business  for  him,  ia 
which  conversation  she  told  the  broker 
that  they  did  between  nine  and  ten 
sacks  a  week,  upon  which  he  said, 
"  We  must  make  it  twelve  for  the  pa* 
per."  In  consequence  of  the  adver* 
tisement,  a  person  desirous  of  purchas- 
ing, went  to  the  wife,  and  said  to  her, 
"  Are  you  really  doing  any  thing  like 
this  business?"  to  which  she  replied, 
"  Yes,  we  are  doing  eleven  sacks,  and 
appealed  to  the  man  in  the  shop,  who 
confirmed  her  statement.  The  baker 
himself  did  not  appear  at  all  in  any 
part  in  the  transaction,  except  that  he 
received  the  purchase-money,  and  paid 
the  broker  his  commission.  In  an 
action  brought  by  the  purchaser  on  the 
representation  contained  in  the  adver- 
tisement, it  was  held  that  the  baker 
was  personally  and  individually  an- 
swerable in  damages,  inaamuch  as 
though  he  did  not  make  any  represent- 
ation himseli',  yet  he  made  tbe  wife  his 
agent,  and  was  bound  by  her  state- 
ments.    Taylor  V,  Green,  316 

3.  A  person  is  only  liable  to  pay  for 
goods  supplied  to  his  wife  upon  the 
ground  of  an  implied  contract,  and  it  is 
not  for  the  defendant  to  prove  that  he 
has  given  notice  to  the  plaintiff  not  te 
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supply  tbe  goodi  to  his  wife,  but  it  lie* 
on  the  plaintiff  to  satisfy  the  jury  that 
the  defendant's  wife  contracted  the 
debt  by  the  authority  of  her  husband. 
Spreadimrff  v.  Chapman^  371 

4.  Where  a  wife  is  lifing  with  her 
haabandt  and  in  the  ordinary  arrange- 
ment of  their  household  she  gives 
orders  which  are  proper  and  not  extra- 
Tagant,  it  is  presumed  that  she  haa  the 
anthority  of  her  hnsband  for  so  doing. 
Emmett  v.  Norton^  606 

5.  When  the  husband  and  wife  do 
not  live  together,  and  the  husband  has 
turned  the  wife  out  of  doors,  the  law 
makes  her  his  agent  to  order  such 
things  as  are  reasonable  and  necessary 
for  herself;  but  if  she  is  living  in  open 
adultery,  her  husband  is  not  bound  by 
any  contract  she  may  make  even  for 
necessaries.  Ihid, 

6.  If  the  husband  has  not  turned 
the  wife  out  of  doors,  and  they  have 
eeparated  in  consequence  of  differences, 
the  question  will  be,  whether  the  hns- 
band has  given  the  wife  sufficient  for 
necessaries  suitable  to  his  degree,  for 
if  he  has»  he  is  not  liable  to  her  debts 
even  for  necessaries.  Ibid, 

7.  If  a  husband  is  sued  in  assump- 
ait  for  articles  supplied  to  his  wife,  and 
^a  means  to  defend  the  action  as  to 
part  only,  $emble^  that  his  proper  plea 
IS,  that  he  is  not  liable  beyond  a  certain 
amount^  and  that  he  should  pay  that 
amount  into  court.  Ibid, 

8.  If  a  husband  has  put  away  his 
wife  for  adultery  he  is  not  liable  even 
for  necessaries  supplied  to  her,  if  it  be 
proved  on  the  trial  of  an  action  for  the 
price  of  such  necessaries,  that  she  has 
been  guilty  of  adultery;  but  a  verdict 
in  an  action  of  crim.  con.  is  not  re- 
ceivable in  evidence  in  such  action,  as 
it  is  res  inter  alias  partes.  If  a  hus- 
band4)ut  away  his  wife  on  a  charge  of 
adultery,  and  inform  a  tradesman  with 
whom  his  wife  has  been  in  the  habit  of 
dealing,  that  he  has  so  done,  the 
tradesman  cannot  recover  for  articles 
aupplied  her  unless  they  be  necessaries, 


and  the  tradesman  prove  that  the  wife 
was  askudUy  in  want  of  them*  evea 
though  no  evidence  ia  given  of  the 
adultery.    Hardie  v.  Orani,         512 

9.  If  a  husband,  by  a  deed  of  aepa* 
ration  executed  by  bimaelf,  but  not 
executed  by  either  of  the  trustees^ 
give  his  wife  lioense  to  live  where  she 
pleases,  he  is  not  justified  in  entering 
the  house  of  a  third  person  to  reclaim 
his  wife,  as  being  improperly  harboured 
there;  and  the  husband,  before  doing 
80,  should  at  least  have  given  distinct 
notice  to  the  third  person,  that^  as  fer 
as  by  law  he  could,  he  revoked  the 
license.     Lewis  v.  Pomfordf         687 

10.  In  an  action  of  trespass,  with  a 
plea  of  justification  that  the  defendant 
entered  the  plaintiff's  house  to  reokim 
his  wife,  who  was  wrongfully  harboured 
there,  a  deed  of  separation  of  the  de- 
fendant and  his  wife  is  idmissible  in 
evidence,  if  executed  by  the  defendant, 
although  not  executed  by  either  of  the 
trustees.  Ibid* 

11.  If  a  husband  and  wife  separate 
by  mutual  consent,  the  husband  is  liable 
for  reasonable  maintenance  for  his 
wife,  unless  she  has  a  competent  pro- 
vision either  from  the  husband  or  from 
some  fund  of  her  own;  and  if  she  has 
such  provision,  it  lies  on  the  husband 
to  shew  that.     Dixon  v.  Hurrell,  717 

12.  A  mere  notice  by  the  husband 
that  he  will  not  pay  for  goods  supplied 
to  his  wife,  will  not  avail  him  if  under 
the  circumstances  of  the  separation,  he 
is  liable;  but  if  the  husband  and  wife 
both  deal  with  the  same  tradeaman, 
and  the  latter  agree  with  the  hnsband 
not  to  charge  him  for  goods  to  be  sup- 
plied to  the  wife,  the  tradesman  oannot 
after  that  charge  the  husband  for  such 
goods.  Ihid. 

IMPRISONMENT. 

See  Ybrdtct,  1. 

lu  an  action  for  false  imprisonment 
the  defendant  justified  on  the  ground 
that  the  plaintiff  had  been  his  lodger. 
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and  after  she  had  left  her  apartments 
he  discovered  that  some  feathers  were 
missing  from  a  hed  which  she  had  occn- 
pied,  and,  that  he  suspecting  her  to  he 
the  person  who  had  stolen  them,  caused 
her  to  he  apprehended,  &c.  It  ap- 
peared that  the  defendant  took  a  police- 
man at  night  to  the  new  lodgings  of 
the  plaintiff  a  few  days  after  she  had 
left  his  house^  and  had  her  apprehended 
and  taken  to  the  station-house,  and 
the  next  day  she  was  examined  before 
the  magistrate  and  discharged : — Held^ 
that  as  the  defendant  had  taken  the 
law  into  his  own  hands,  and  not  adopted, 
as  a  prudent  person  would,  under  such 
circumstances,  the  cautious  course  of 
having  previous  investigation  by  a  ma- 
gistrate, and  obtaining  a  warrant  from 
him.  It  was  incumbent  on  him  to  make 
out  to  the  entire  satisfaction  of  the 
jury  not  only  that  a  felony  had  been 
committed,  but  that  the  circumstances 
of  the  case  were  such  that  they  or  any 
reasonable  person,  acting  without  pas- 
sion or  prejudice,  would  fairly  have 
suspected  the  plaintiff  of  being  the 
person  who  had  committed  it.  AUen  v. 
Wnght,  522 

INDEMNITY. 
See  Sheriff,  5. 

INDICTMENT. 

S^e  Burglary  ahd  Striking. — 
Cross  Indictments. — ^Embezzle- 
ment, 1,  4. — Forgery,  5, 7, 10, 1 1, 
14,  20,26. — False  Pretences,  1. 
— Fixtures. — Highway. — Man- 
slaughter, 4,  5. — Perjury,  2,  3, 
9, 1 1 . — Robbery. — Th  re  atening 
to  accuse.  —  West-India  Dock 
CoBiPANY. — Wounding,  2,  8. 

1.  A  woman  charged  with  the  mur- 
der of  her  husband  was  described  as 
«*  A.,  the  wife  of  J.  O.,  late  of  the 
parish  of  S.,  in  the  county  of  W.,  la- 
bourer." The  Judge,  at  the  trial,  or- 
dered this  to  be  amended  by  striking 
out  the  word  "  wife,"  and  inserting 


the  word  "  widow.**    Reg.  v.  OrcAorc^ 

565 

2.  The  Grand  Jury  returned  a  bill 
of  indictment  which  contained  ten 
counts  for  forging  and  uttering  the 
acceptance  of  a  bill  of  exchange,  with 
an  indorsement,  *'  A  true  bill  on  both 
counts,'*  and  the  prisoner  pleaded  to 
the  whole  ten  counts.  After  the  case 
for  the  prosecution  had  concluded,  the 
prisoner's  counsel  pointed  this  out. 
The  Grand  Jury  were  discharged,  and 
the  Judge  would  not  allow  one  of  the 
Grand  Jurors  to  be  called  as  a  witness 
to  explain  their  finding.  Regina  ▼. 
Coohe^  582 

3.  An  indictment  consisted  of  three 
counts  for  the  publishing  of  two  blas- 
phemous libels.  The  first  and  second 
counts  were  for  different  parts  of  one 
libel,  and  the  third  count  for  the  other 
libel.  The  Grand  Jury  indorsed  the 
bill,  "  A  true  biU  on  both  counts." 
Judgment  was  arrested  in  King*s  Bench 
after  conviction.  Rex  v.  Jane  Car-- 
Uk,  584  (n.) 

4.  In  an  indictment  for  larceny  of 
goods,  the  property  of  a  peer,  who  is 
a  Baron,  the  goods  may  be  laid  as  the 
goods  and  chattels  of  '<  G.  T.  R.  Lord 
D."  without  styling  him  Baron  D., 
although  the  more  proper  way  to  de- 
scribe a  peer  is  by  his  Christian  name, 
and  his  degree  in  the  peerage,  as 
Duke,  Earl,  Baron,  or  the  like.  Rej^. 
V.  Pitts,  771 

5.  An  illegitimate  child  six  weeks 
old  was  baptized  on  a  Sunday,  and 
from  that  day  to  the  following  Tues- 
day, was  called  by  its  name  of  baptism 
and  its  mother's  surname: — Held,  to 
be  sufficient  evidence  to  warrant  the 
jury  in  finding,  that  the  deceased  was 
properly  described  by  those  names  in 
an  indictment  for  murder.  Reg,  v. 
Evans,  n  765 

6.  An  indictment  against  a  married 
woman  for  the  murder  of  her  legitimate 
child,  stated  that  she  "  in,  and  upon  a 
certain  infant  male  child  of  tender  age, 
to  wit,  of  the  age  of  six  weeks,  and  not 
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baptized  feloniously,  wilfully,"  &c. 
did  make  an  assault,  &c. : — Held,  that 
this  description  was  not  sufficient,  as  it 
neither  stated  the  name  of  the  child 
nor  stated  it  to  be  to  the  jurors  un- 
known.    Reg.  V.  Bits.  773 

7.  To  an  indictment  for  stabbing, 
containing  the  usual  counts,  was  added 
a  count  for  common  assault.  The  trial 
had  considerably  advanced  before  this 
was  discovered,  and  the  Judge  allowed 
the  case  to  proceed,  and  left  it  to 
the  jury,  without  noticing  the  count 
for  the  common  assault.  The  jury  re- 
turned a  verdict  of  guilty,  which  was 
entered  on  the  count  for  stabbing,  with 
iutent  to  do  grievous  bodily  harm. 
The  fifteen  Judges  held  the  conviction 
right.     Regina  v.  Jones,  775 

Forms  of  Indictments. 

8.  Indictment  for  using  a  second  time 
a  stamp  which  had  been  used  before. 

136 

9.  Indictment  against  a  voter  for 
giving  a  false  answer  at  the  poll.    218 

10.  Indictment,  under  the  statute  1 
Vict.,  c.  85,  s.  2,  for  iuflicting  an 
injury  dangerous  to  life,  with  iutent 
to  murder.  541 

11.  Indictment  for  perjury  before  a 
magistrate  in  charging  a  person  with 
felony.  735 

INFORMATION. 
See  Taxes. 

INJURY  DANGEROUS  TO  LIFE. 

1 .  On  an  indictment  on  tlie  statute 
1  Vict.  c.  85,  s.  2,  for  the  capital  of- 
fence of  inflicting  an  injury  dangerous 
to  life,  with  intent  to  murder,  the  jury 
ought  not  to  convict,  unless  they  are 
satisfied  that  the  prisoner  had  in  his 
mind  a  positive  intention  to  murder; 
and  it  is  not  sufficient  that  it  would 
have  been  a  case  of  murder  if  death 
had  ensued.     Regina  v.  Cruse,     541 

2.  If  A.  is  charged  with  this  of- 


fence, and  B.  is  charged  with  aiding 
and  abetting  him,  it  is  essential,  to 
make  out  the  charge  as  to  B.,  that  B. 
should  have  been  aware  of  A.'s  in- 
tention to  commit  murder.  Ibid. 

3.  Whether,  if  husband  and  wife 
jointly  commit  this  offence,  she  is  en- 
titled to  the  legal  presumption  of  her 
having  acted  under  coercion,  Quaere; 
but  she  is  clearly  not  entitled  to  be 
acquitted  on  this  ground  at  the  end  of 
the  case  for  the  prosecution,  for  if  the 
jury  find  a  verdict  for  an  assault  only 
(under  section  11  of  the  statute  1 
Vict.  c.  85),  the  wife  is  punishable  as 
well  as  the  husband.  Ibid. 

4.  An  indictment  on  the  statute  1 
Vict.  c.  85,  s.  2,  stated  that  the  pri- 
soner feloniously,  and  of  his  mslice 
aforethought,  did  assault  C.  H.,  and 
did  cause  unto  C.  H.  ''  a  certain 
bodily  injury,  dangerous  to  the  life  of 
her,  the  said  C.  H.,  by  then  and  there 
feloniously,  with  his  hands  and  fists, 
beating  and  striking  the  said  C.  H.  in 
and  upon  the  head  and  back  of  her  the 
said  C.  H.,  and  then  and  there,  with 
the  left  foot  of  him  the  said  T.  C,  fe- 
loniously kicking  the  said  C.  H.  in 
and  upon  the  back  of  her  the  said  C. 
H.;  aud  then  and  there,  with  his 
hands,  feloniously  seizing  and  lifting 
the  said  C.  H.,  aud  then  and  there  fe- 
loniously striking  the  head  of  the  said 
C.  H.  against  a  certain  wooden  beam 
of  a  certain  ceiling  there,  and  then  and 
there  feloniously,  with  his  arms  and 
hands,  lifting  up  the  said  C.  H.,  and 
with  great  force  and  violence  casting 
down,  flinging,  and  throwing  the  said 
C.  H.  upon  and  against  a  certain 
brick  floor  there,  with  intent  in  so 
doing  her  the  said  C.  H.  then  and 
there,  and  thereby  feloniously,  wilfully, 
and  of  his  malice  aforethought,  to  kill 
and  murder:" — Held,  by  the  fifteen 
Judges,  that  this  indictment  was  good, 
and  that  it  sufficiently  described  the 
injury.  Ibid. 

5.  Form  of  indictment.  Ibid. 
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INQUISITION,  CORONERS. 

See  Manslaughter,  5. 

INSANITY. 

See  EviDBMCB,  8. — Lunatic. 

A  grand  jury  have  no  authority  by 
law  to  ignore  a  bill  for  murder,  on  the 
ground  of  insanity,  though  it  appear 
clearly  from  the  testimony  of  the  wit- 
nesses as  examined  by  them  on  the 
part  of  the  prosecution  that  the  accused 
was  in  fact  insane ;  but  if  they  believe 
the  acts  done,  if  they  had  been  done 
ly  a  person  of  sound  mind,  would  have 
amounted  to  murder,  it  is  their  duty  to 
find  the  bill,  otherwise  the  Court  can- 
not order  the  detention  of  the  party 
during  the  pleasure  of  the  Crown,  as  It 
can,  either  on  arraignment  or  trial, 
under  the  statute  39  8c  40  Geo.  8,  c. 
94,  SB.  1  &  2.  Regina  v.  Bodgee^  195 

INSURANCE. 
See  BxoiN,  rioht  to,  1. 

1.  The  great  object  of  a  policy  of 
insurance  on  a  ship  is  to  indemnify  the 
assured,  and  the  supposed  rule  of  de* 
ducting  one  third  new  for  old,  after 
the  first  voyage,  has  grown  up  to  pre- 
vent controversy.  Pirie  v.  SUeUt  200 

2.  The  question,  whether  a  ship  is 
on  her  first  voyage,  it  not  determined 
by  the  policy.  Ibid. 

8.  It  seems  that  it  would  be  better 
that  a  time,  depending  on  the  age  of 
the  ship,  should  be  specified  in  the 
policy  as  the  time  f^om  which  the  de- 
duction of  one-third  new  for  old  should 
take  place,  instead  of  its  depending  on 
the  first  voyage.  Ibid. 

4.  Forms  of  pleas  in  an  action  on  a 
life  policy.  822 

JOINT-STOCK  BANK. 
See  FoEOBKT,  4,  6,  6,  7,  20. 

JUDGMENT. 
See  Action  on  a  Judgment. 


JUROR. 

1.  Where  an  issue  was  directed  by 
a  court  of  equity  to  be  tried  at  bar  by 
a  special  iury  of  a  county  in  which  the 
cause  did  not  arise,  the  Court  fined 
those  special  jurors  who  did  not  attend, 
it  being  proved  that  they  were  duly 
summoned.    Lavbum  v.  Cmp,     897 

2.  A  special  juror  objected  to  being 
sworn,  and  stated  that  he  was  of  the 
persuasion  of  a  Quaker,  but  not  a 
member  of  the  Society  of  Friends.  He 
was  allowed  to  affirm.  Emrneit  v. 
Norton^  Esq.^  506 

JURY  OF  MATRONS. 
See  Matrons. 

KILLING  SHEEP. 
See  Srebf-killiko. 

LANDLORD  AND  TENANT. 

See  Bankbuft,  4. — Encroachment, 
5.— -Partner,  3. — ^Trespass,  4. 
Use  and  Occupation. 

1.  In  a  written  agreement  for  r 
lease,  it  was  stipulated  that  if  the  ten* 
ant  shall  be  desirous  to  take  a  lease 
of  the  premises,  "  he,  the  said  [land- 
lord] will  at  the  request  and  costs  of 
the  said  [tenant]  grant  and  execute  to 
him  a  lease  thereof:" — Held^  that  up- 
on this  agreement  the  tenant  was  not 
bound  to  pay  for  the  counterpart  of  the 
lease^  although  the  lease  was  to  contain 
covenants  to  be  performed  by  the  ten- 
ant; and  that  if  the  landlord  required 
a  counterpart,  he  moit  be  at  the  ex- 
pense of  it  himself.  Jennings  ▼.  Ma^ 
jar,  61 

2»  A.  wishing  to  take  stables  de« 
sired  B.  to  go  to  the  landlord  end  take 
them  for  him,  it  being  agreed  that  when 
taken  A.  should  underlet  one  of  the 
stables  to  B.  by  the  week;  B.  took  the 
stables  of  the  landlord  in  his  own  name 
under  a  written  agreement,  hot  A.  oc- 
cupied all  bnt  tko  one  which  was  un* 
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d€rl«t  by  A.  to  B.»  and  B.  for  several 
weeks  paid  A.  the  weekly  rent: — Held^ 
that  in  the  original  uking  of  them  B. 
was  a  mere  trustee  for  A.,  and  that  it 
was  not  necessary  that  B.  should  have 
assigned  his  interest  by  writing,  nnder 
the  Srd  section  of  the  Statute  of  Frauds, 
and  that  A.  was,  therefore,  entitled  to 
distrain  on  B.  if  the  weekly  rent  was 
in  arrear.     Clark  ▼•  Watetlowy     365 

3.  A  lessee  of  a  house  covenanted 
that  he  would  use  his  best  and  utmost 
•ndeaTours  to  continue  it  open  as  a 
public  licensed  ▼ictualling-house,  and 
to  increase  the  trade  and  custom  of  it, 
and  that  he  would  not  remove  the  trade 
or  the  license  to  any  other  public-house. 
In  an  action  brought  upon  this  cove* 
nant,  the  breach  was,  that  the  defendant 
did  not  use  his  best  and  utmost  endea- 
vours to  continue  the  house  open  as  a 
public  licensed  victualling-house,  &c., 
but,  on  the  contrary,  allowed  it  to  be 
discontinued  and  the  license  to  be  re- 
moved. The  plea  was  only  that  the 
defendant  did  use  his  best  and  ut- 
most endeavours  to  continue  the  house 
open  and  to  increase  the  trade  accord- 
ing to  the  true  intent  and  meaning  of 
the  covenant.  It  appeared  that  the 
house  was  occupied  as  a  licensed  house 
by  different  successive  tenants  from  the 
year  1815,  when  the  lease  was  granted, 
to  the  year  1830,  in  which  year,  in  con- 
sequence of  complaints  of  irregulari- 
ties  in  the  conduct  of  it  by  the  then  ten- 
ant, the  license  was  taken  away  by  the 
magistrates,  and  from  that  time  till  the 
year  1836,  when  the  lease  expired,  the 
house  had  not  been  licensed  :-*-/feM, 
that  it  was  incumbent  on  the  defendant 
to  shew  that  he  did  some  act  after  the 
refusal  of  the  magistrates  to  renew  the 
license,  such  as  applying  for  a  re-hear* 
ing  of  the  case  by  them,  or  by  some 
other  act  endeavouringto  obtain  the  con- 
tittuance  of  the  license,  and  to  get 
the  house  open  again.  lAnder  v. 
Ptyor,  518 

4.  If  a  person  who  has  an  estate 
borrows  money  on  it  upon  mortgagoi 


and  the  mortgagor  afterwards  grants  a 
lease  of  the  property  to  a  tenant,  e.  g. 
for  21  years,  that  lease  being  made 
after  the  mortgage,  cannot  be  set  up 
by  the  tenant  to  prevent  the  mortgagee 
from  recovering  the  possession  of  the 
property,  and  the  mortgsgee  may  put 
the  tenant  out  of  possession  by  an 
ejectment,  and  the  only  remedy  the 
tenant  has  for  being  thus  put  out  of 
possession  is  against  the  mortgagor. 
But  if,  instead  of  the  mortgagee  turning 
the  tenant  out  of  possession,  he  con- 
sents to  take  the  tenant  as  his  tenant, 
the  mortgagee  wiU  not  thereby  set  up 
the  21  years'  lease,  but  will  make  the 
tenant  his  tenant  from  year  to  year 
only.     Do9  d.  Hughes  v.  Bueknellf 

566 

5.  The  term  '*  habitable  repair " 
means  a  sute  of  repair  reasonably  fit 
for  the  occupation  of  an  inhabitant. 
Bekher  v.  Mcintosh,  720 

6.  Where  a  tenant  takes  premises 
which  are  out  of  repair,  and  agrees 
'*  to  put  the  premises  into  habitable  re- 
pair," this  implies  that  he  is  to  put 
them  into  a  better  state  than  that  in 
which  he  found  them;  and»  regard 
being  had  to  the  state  of  the  premises 
at  the  time  of  the  agreement,  and  of 
their  situation,  and  to  the  class  of  per- 
sons likely  to  inhabit  them,  he  is  to 
put  them  into  a  condition  fit  for  a  ten- 
ant to  inhabit.  Jbid^ 

7.  To  a  declaration  on  an  agree^ 
ment  for  not  repairing  premises  in  a 
reasonable  time,  the  defendant  pleaded 
that  he  did  repair  within  a  reasonable 
time: — Held^  that,  on  these  pleadings, 
the  plaintiff  should  begin;  for  if  no 
evidence  was  offered  on  either  side,  the 
defendant  would  succeed.  Ihid. 

8.  In  an  action  of  trespass,  the  de- 
fendant pleaded  liberum  tenementum, 
and  leave  and  license.  The  plaintiff 
denied  the  license,  and  replied  to  the 
other  plea  a  demise  from  year  to  year, 
commencing  on  the  16th  of  November^ 
1836.  The  defendant,  in  his  rejoinder, 
dffiiied  the  demise.    There  was  eti* 
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dence  that  the  16th  of  November  was 
the  first  day  of  each  year  of  the  ten- 
ancy, but  from  the  evidence  it  seemed 
that  the  tenancy  must  have  commenced 
before  1 886.  The  defence  (which  was 
sought  to  be  proved  by  an  admission  of 
the  plaintiff)  was,  that,  at  the  time  of 
the  letting,  the  plaintiff  had  agreed  to 
give  up  the  possession  whenever  the 
defendant  required  to  have  the  land: — 
Held,  that  the  allegation  of  the  tenancy 
was  proved,  although  the  tenancy  had 
begun  on  some  16th  of  November  se- 
veral years  before  1 836,  as  a  tenancy 
from  year  to  year  is  considered  as  re- 
commencing every  year.  Tomkins  v. 
Lawrence,  729 

9.  Held,  also,  that  the  defendant  could 
not  avail  himself  of  the  above  defence 
on  these  pleadings,  as  this  stipulation 
to  give  up  possession  should  have  been 
made  the  subject  of  a  rejoinder.   Ihid, 

10, Held,  sdso,  that  it  could  not  be  gone 
into  on  the  plea  of  leave  and  license, 
as  it  was  a  part  of  the  original  bar- 
gain. Ibid. 

LAND-TAX. 

The  presence  of  a  constable  is  ne- 
cessary at  the  breaking  open  of  the 
outer  door  of  a  house  previous  to  a 
seizure  of  goods  for  land-tax,  under 
the  17th  section  of  the  38  Geo.  3, 
c.  5,  and  the  necessity  of  such  pre- 
sence is  not  confined  to  the  breaking 
open  of  a  box  or  chest  within  the 
house.     Foss  v.  Racine,  699 

LARCENY. 

See  Fixtures.     Coercion,  4. 

1.  A  person,  by  false  pretences,  in- 
doced  a  tradesman  to  send  by  his  ser- 
vant, to  a  particular  house,  goods  of 
the  value  of  2«.  \0d,  with  change  for 
a  crown-piece.  On  the  way  he  met 
the  servant,  and  induced  him  to  part 
with  the  goods  and  change,  giving  him 
a  crown-piece,  but  which  afterwards 
was  fonnd  to  be  bad.  Both  the  trades- 
man and  servant  swore  that  the  latter 


had  no  authority  to  part  with  the  goods 
or  change  without  receiving  the  crown- 
piece  in  payment,  though  the  former 
admitted  that  he  intended  to  sell  the 
goods,  and  never  expected  them  back 
again : — Held,  that  the  offence  amount- 
ed to  larceny.     Rex  v.  Small,  46 

2.  Where,  in  a  case  of  ring-drop- 
ping, the  prisoners  prevailed  on  the 
prosecutor  to  buy  the  share  of  the  other 
party,  and  the  prosecutor  was  prevailed 
on  to  part  with  his  money,  intending 
to  part  with  it  for  ever,  and  not  with 
the  possession  of  it  only: — Held,  that 
this  was  not  a  larceny.  Regina  v. 
Wilson,  111 

3.  A  servant  indicted  for  stealing 
bank-notes,  the  property  of  her  master, 
in  his  dwelling-house,  set  up,  as  her 
defence,  that  she  found  them  in  the 
passage,  and  not  knowing  to  whom 
they  belonged,  kept  them  to  see  if  they 
were  advertised : — Held,  that  she  ought 
to  have  inquired  of  her  master  whether 
they  were  his  or  not,  and  that  not 
having  done  so,  but  having  taken  them 
away  from  the  house,  she  was  guilty 
of  stealing  them.     Regina  v.  Kerr, 

176 

4.  To  constitute  a  larceny  by  a 
party  to  whom  goods  have  been  de- 
livered on  hire,  there  must  not  only 
be  an  original  intention  to  convert  them 
to  his  own  use,  but  a  subsequent  actual 
conversion ;  and  a  mere  agreement  by 
the  hirer  to  accept  a  sum  offered  for 
the  goods,  is  not  such  a  conversion,  if 
the  party  who  makes  the  offer  does  not 
intend  to  purchase  unless  his  suspi- 
cions as  to  the  honesty  and  right  of  the 
vendor  to  sell  are  removed.  Regina 
V.  Brooks,  295 

5.  If  a  person,  from  idle  curiosity, 
either  personal  or  political,  opens  a 
letter  addressed  to  another  person,  and 
keeps  the  letter,  this  is  no  larceny, 
even  though  a  part  of  his  object  may  be 
to  prevent  the  letter  from  reaching  its 
destination.     Regina  v.  Godfrey,  563 

6.  A  drover  of  cattle  was  employed 
by  a  grazier  in  the  country  to  drive 
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eight  oxen  to  London  :  his  instructions 
were,  that  if  he  could  sell  them  on  the 
road,  he  might;  and  those  he  did  not 
sell  on  the  road,  he  was  to  take  to  a 
particular  salesman  in  the  Smithfield 
market,  who  was  to  sell  them  for  the 
grazier.  The  drover  sold  two  on  the 
road,  and  instead  of  taking  the  remain- 
ing six  to  the  salesman,  drove  them 
himself  to  Smithfield  market,  and  sold 
them  there,  and  received  the  money, 
which  he  applied  to  his  own  use : — 
Heldf  that  he  could  not  be  convicted 
either  of  larceny  or  embezzlement. 
Regina  v.  Goodhodyy  665 

LARCENY  AFTER  PREVIOUS 
CONVICTION. 

In  order  to  warrant  a  sentence  of 
transportation  for  life  on  an  indictment 
for  a  larceny,  after  a  previous  conviction 
for  felony,  the  indictment  need  not 
conclude  contra  formam  statuti.  Regina 
V.  Blea,  735 

LARCENY  —  DWELLING- 
HOUSE. 

A  man  went  to  bed  with  a  prostitute, 
having  put  his  watch  in  his  hat  on  a 
table ;  the  woman  stole  the  watch  while 
the  man  was  asleep  : — Held,  that  the 
offence  was  that  of  stealing  in  a  dwelling- 
house,  and  not  of  stealing  from  the 
person.     Rex  v.  Hamilton^  49 

LARCENY— FIXTURES. 

See  Fixtures,  Stealing. 

LARCENY— PERSON. 
See  Larcbmy,  Dwellino-Housb. 

LARCENY— SERVANT. 
See  Larceny,  6. 

LEASE. 
See  Landlord  and  Tenant,  1,4. 

VOL.  VIII. 


LEAVE  AND  LICENSE. 

See  Landlord  and  Tenant,  8, 10. — 
Trespass,  1. 

LIBEL. 
See  Evidence,  10. — Slander. 

1.  A  widow  lady  being  about  to 
marry  the  plaintiff,  the  defendant,  who 
had  married  her  daughter,  wrote  her  a 
letter  containing  imputations  on  the 
plaintiff's  character,  and  desiring  a 
diligent  and  extensive  inquiry  into  the 
plaintiff's  character: — Held,  that  this 
was  a  letter  written  on  a  justifiable 
occasion,  and  that  the  defendant  was 
justified  in  writing  the  letter,  provided 
the  jury  be  satisfied  that,  in  writing  it, 
the  defendant  acted  bona  fide,  although 
the  imputations  contained  in  the  letter 
were  false  or  based  upon  the  most  erro- 
neous information;  and  that,  if  the 
defendant  used  expressions,  however 
harsh,  hasty,  or  untrue,  yet  bona  fide, 
and  believing  them  to  be  true,  he  was 
justified  in  so  doing.  Todd  v.  Hawkins, 

88 

2.  Communications  of  this  kind 
should  be  viewed  liberally  by  juries,  and 
unless  they  see  clearly  that  there  was 
a  malicious  intention  of  defaming  the 
plaintiff  they  ought  to  find  for  the 
defendant.  Ibid, 

3.  A.  offered  himself  as  a  candidate 
to  represent  a  place  in  Parliament;  B., 
a  voter  for  that  place,  published  in  a 
newspaper  statements  of  A.,  reflecting 
on  his  character: — Held,  that  the  facts 
that  A.  was  a  candidate,  and  B.  a  voter, 
did  not  bring  this  case  within  the  rules 
respecting  privileged  publications. 
Dvncombe  v.  Danielle  222 

4.  If,  in  an  action  for  libels,  in 
which  two  distinct  charges  were  made 
against  the  plaintiff,  the  defendant 
justifies  the  libels  as  true,  and  at  the 
trial  the  plaintiff  s  counsel  makes  a  fuU 
opening  of  the  facts  as  to  both  charges, 
but  goes  into  evidence  to  disprove  the 
pleas  as  to  the  fiist  charge  only,  he  will 
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not  be  entitled  to  contradict  the  alle- 
gations in  the  pleas  as  to  the  second 
charge  by  evidence  in  reply.         Ibid. 

5.  In  opening  a  case  of  libel  relat- 
ing to  a  check,  in  which  the  defendant 
pleaded  a  justification  that  the  imputa- 
tions of  the  libel  were  true,  the  plain- 
tiff's counsel  made  a  full  opening  of  the 
facts  as  to  the  check,  which  he  stated 
the  plaintiff  to  have  paid,  but  adduced 
no  evidence  on  this  part  of  the  plain- 
tiff's case  : — Held,  that  the  defend- 
ant's counsel  was  entitled  to  call  for 
the  production  of  the  check,  on  a  notice 
to  produce,  without  shewing  that  it  was 
in  the  plaintiff's  possession  in  any  other 
way  than  by  the  opening  of  his  own 
counsel,  and  that  if  the  check  was  not 
produced,  secondary  evidence  was  ad- 
missible. Ibid, 

6.  Counsel  ought  not  to  be  instructed 
to  make  a  particular  detail  of  circum- 
stances, unless  they  are  prepared  to 
give  some  evidence  in  support  of  the 
statement.  Ibid. 

7.  If  a  party  who  has  summoned 
another  before  a  magistrate  draws  up  a 
report  of  what  took  place  on  the  inves- 
tigation, it  is  his  duty  to  give  an  impar- 
tial statement,  without  any  colouring 
or  exaggeration,  putting  in  all  that  is  in 
favour  of  the  party  accused,  as  well 
aa  that  which  is  against  him:  and 
in  such  an  account  he  has  no  right  to 
insert  an  observation  to  the  prejudice 
of  the  party  made  by  the  magistrate's 
clerk ;  and  if  he  do  insert  such  obser- 
vation, he  is  liable,  on  that  ground 
alone,  to  an  action  for  libels  as  in  such  a 
case  it  is  what  the  Judge  says  that  is 
to  be  looked  at,  and  not  what  any  other 
person  said  who  was  present  at  the 
time.     DelegaU  v.  Highley,  444 

8.  In  an  action  for  libel  the  rule  of 
law  is  that  if  the  plaintiff  relies  only 
on  general  injury  to  his  business,  he 
may  not  shew  by  witnesses  the  general 
diminution  of  that  business,  because 
the  law  assumes  the  existence  of  a 
general  injury ;   but  if  the  plaintiff 


seeks  special  damages,  he  moat  give 
specific  evidence.  fhid* 

9.  In  such  an  action,  after  the  plain- 
tiff has  proved  the  publication  of  the 
libel  in  one  newspaper,  evidence  may  be 
given,  for  the  purpose  of  shewing 
malice,  that  the  defendant  went  to  the 
editor  of  another  newspaper,  and  pro- 
cured the  insertion  of  the  libel  in  that 
paper,  stating  that  he  had  got  it  in  - 
serted  in  one  already ;  and  the  circum- 
stance of  there  being  a  count  in  the 
declaration  charging  the  second  inser* 
tion  as  a  distinct  publication  will  not 
make  any  difference  aa  to  the  admissi- 
bility of  the  evidence.  Ibid. 

10.  By  the  modern  rules  of  plead- 
ing in  actions  for  libel,  all  the  induce- 
ment is  admitted  if  it  be  not  traversed. 
Fradley  v.  Fradky,  572 

1 1 .  A  plea  of  justification  to  a  libel, 
in  which  the  defendant  justifies  on  the 
ground  that  the  plaintiff  was  guilty  of 
bigamy,  requires  the  same  strictness  of 
proof  as  is  required  on  the  trial  of  an 
indictment  for  bigamy.  WUlmett  v. 
Harmer,  695 

12.  If,  in  justifying  a  libel  that  the 
plaintiff  was  guilty  of  "  polygamy  "  in 
marrying  three  wives,  who  were  all 
living  at  the  same  time,  the  defendant 
pleads  that  the  plaintiff  was  guilty  of 
"  polygamy"  in  marrying  three  persons 
named,  who  were  all  living  at  the  same 
time.  It  is  sufficient  proof  of  the 
marriages  to  shew  the  actual  marriages 
as  to  two,  and  reputation  and  cohabit- 
ation as  to  the  third, — because  if  by 
the  term  "  polygamy,"  the  offence  of 
bigamy  is  meant,  the  substance  of  the 
issue  is  made  out  by  proof  of  the  two 
marriages ;  and  if  by  the  term  "  poly- 
gamy," the  mere  fact  of  these  mar- 
riages is  meant  as  distinct  from  the 
crime  of  bigamy,  evidence  of  reputation 
and  cohabitation  is  receivable.      Ibid, 

LIBERUM  TENEMENTUM. 

See  Landlord  and  Tenant,  8,  9.— 

Trespass,  4* 


LUNATIC, 


MANSLAUGHTER.      809 


LICENSE, 

Set  Landlord  and  Tenant,  8,  10. 
— Trespass,  1. 

LIMITATIONS. 

1.  A  party  being  written  to  by  the 
plaintiff's  attorney,  for  payment  of  an 
all^d  debt,  due  for  more  than  six 
years,  wrote  an  answer,  in  which  he 
suted  that  he  was  <*  in  almost  daily 
expectation  of  being  enabled  to  give  a 
satisfactory  reply"  to  the  application, 
and  that  he  would  call  on  the  plaintiff's 
attorney  '<  on  the  matter:" — Held, 
that  this  was  not  sufficient  to  take  the 
ease  out  of  the  Statute  of  Limitations. 
MwreU  ▼.  Frith,  246 

LONDON. 

See  Met  AGE. 

LUNATIC. 
See  Insanity. 

1.  To  constitute  a  defence  to  an 
action  for  use  and  occupation  of  a  house 
taken  by  the  defendant  under  a  written 
agreement,  at  a  stipulated  sum  per 
annum,  it  is  not  enough  to  shew  that 
the  defendant  was  a  lunatic,  and  that 
the  house  was  unnecessary  for  her; 
but  it  must  be  also  shewn  that  the 
plaintiff  knew  this,  and  took  advantage 
of  the  defendant's  situation ;  and  if  that 
be  shewn,  the  jury  should  find  for  the 
defendant;  and  they  cannot,  on  these 
facts,  find  a  verdict  for  the  plaintiff  for 
any  smaller  sum  than  that  specified  in 
the  agreement.  Dane  v.  Viscountess 
Kirkwall,  679 

2.  In  a  plea  stating  the  above  de- 
fence, it  was  alleged  that  the  house 
was  unnecessary,  as  the  defendant 
occupied  another  house  in  A.  Street, 
It  was  proved  that  the  defendant  did 
not  occupy  the  house  in  A.  Street,  but 
resided  in  it  with  her  mother.  The 
Judge  at  the  trial  allowed  the  defend- 
ant to  amend,  by  stating  that  she  re- 


sided in  the  house  in  A.  Street,  instead 
of  stating  her  occupation  of  it;  the 
defendant  paying  the  costs  of  the  wit- 
nesses who  were  called  by  the  plaintiff 
to  disprove  the  defendant's  occupation. 

Ibid. 
d.  Form  of  plea.  Ibid. 

MALICE. 
See  Mine. — Wounding,  5,  6. 

MALICIOUS  ARREST. 

In  an  action  f^ainst  an  attorney 
for  a  malicious  arrestj  the  jury  must 
be  satisfied  of  the  absence  of  any  just 
demand  on  the  part  of  his  client,  and 
also  that  the  attorney  knew  that  there 
was  not  any  such  demand;  and  apply- 
ing the  law  for  some  purpose  of  his 
own,  or  for  some  other  ill  purpose 
which  the  law  calls  malicious,  com* 
mitted  the  injury  complained  of  by  the 
plaintiff.  In  such  a  case  it  is  not 
necessary  to  prove  malice  in  the  or- 
dinary sense  of  the'  word;  any  impro- 
per or  sinister  motive  will  be  sufficient, 
StQchky  V.  Carter^  11 

MALICIOUS  INJURIES. 
See  Mine. 

MALICIOUS   PROSECUTION. 

In  a  declaration  for  a  malicious  pro- 
secution, it  is  not  necessary  to  state 
that  there  was  an  information.  It  is 
sufficient  to  state  that  the  defendant 
procured  a  warrant  to  be  issued ;  but 
if  the  declaration  state  that  the  defend- 
ant made  information  on  oath,  and  that 
upon  that  information  the  magistrate 
granted  the  warrant,  the  information 
must  be  proved  in  the  regular  way,  and 
a  recital  of  it  in  the  warrant  is  not 
sufficient.     Gregory  v.  Derby,      749 

MANSLAUGHTER. 
See  Murder. — Trial. — ^Wounding. 
1.  The  evidence  against  a  prisoner 
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charged  with  manslaughter  was  an  ad- 
mission, onhis  part,  that,  unfortunately, 
he  was  the  man  who  shot  the  deceased ; 
and  the  fact  that,  on  their  coming 
together,  apparently  not  in  ill-humour, 
from  the  South  Metropolitan  Cemetery, 
where  the  prisoner  was  a  watchman, 
hut  with  which  the  deceased  had  no 
connection,  the  prisoner  said  to  the  de- 
ceased, ''  Now,  you  mind,  don't  let 
me  see  you  on  my  premises  any  more." 
At  the  time  this  was  said,  the  wound 
had  heen  given  of  which  the  deceased 
eventually  died : — Held,  that,  in  point 
of  law,  the  evidence  was  sufficient  to 
sustain  the  charge.    Rex  v.  Morrison, 

22 

2.  An  iron-founder  being  employed 
by  an  oilman  and  dealer  in  marine 
stores  to  make  some  cannon,  to  he 
used  on  a  day  of  rejoicing,  and  after- 
wards to  be  put  into  a  sailing-boat, 
after  one  of  them  had  burst,  and  been 
returned  to  him  in  consequence,  sent  it 
back  in  so  imperfect  a  state,  that  on 
being  fired  it  burst  again,  and  killed  a 
third  person  : — Held,  that  the  maker 
was  guilty  of  manslaughter.  Rex  v. 
Carr,  163 

3.  Persons  on  boaid-a-ship  are  ne- 
cessarily subjected  to  something  like  a 
despotic  government,  and  it  is  ex- 
tremely important  that  the  law  should 
regulate  the  conduct  of  those  who  ex- 
ercise dominion  over  them.  There- 
fore, in  a  case  of  manslaughter  against 
the  captain  and  mate  of  a  vessel  by  ac- 
celerating the  death  of  a  seaman,  really 
in  ill  hedth,  but  whom,  they  alleged, 
they  believe  to  be  a  skulker,  the  ques- 
tion will  be,  in  determining  whether  it 
is  a  slight  or  an  aggravated  case,  whether 
the  phenomena  of  the  disease  were 
such  as  would  excite  the  attention  of 
reasonable  and  humane  men;  and  in 
such  a  case,  if  the  deceased  be  taken 
on  board  after  he  was  discharged  from 
an  hospital,  it  is  important  to  inquire 
whether  he  was  sent  on  board  by  the 
surgeon  of  the  hospital  as  a  person  in 
a  fit  state  of  health  to  perform  the 


duties  of  a  seaman.    Regina  v.  Leg^ 
gett,  191 

4.  An  indictment  against  a  woman 
for  manslaughter,  in  neglecting  to  sup- 
ply an  infant  of  tender  age  with  suffi- 
cient food,  is  bad,  if  it  does  not  state  a 
duty  in  the  prisoner  to  supply  the 
child  with  food;  but  if  the  indictment 
charges  that  the  person  not  supplied 
with  food  was  imprisoned  by  the  party 
accused,  that  sufficiently  shews  the 
duty  to  supply  food.  Regina  ▼.  Ed- 
wards,  611 

5.  A  coroner's  inquisition  stated 
in  substance,  that  /.  Z).,  on  the  27tk 
of  May,  struck  M.  R.  with  a  poker 
on  the  head,  and  with  his  hands  on 
the  breast,  and  gave  her  divers  mortal 
bruises  and  contusions;  and  that  M,  F,, 
on  the  2Srd  of  June,  kicked  the  said 
M.  R.  on  the  belly,  and  thereby  gave 
her  one  mortal  bruise  and  contusion. 
It  then  averred  that  the  said  M.  R., 
of  the  mortal  bruises,  &c.  given  by  /. 
2).,  languished  from  the  27th  of  May 
until  the  1st  of  July,  and  of  the  mortal 
bruise,  &c.  given  by  M,  F,  languished 
from  the  23rd  of  June  till  the  Ist  of 
July,  and  then  died  of  the  mortal 
bruises  and  contusions  on  the  head  and 
breast,  together  with  the  mortal  bruise 
and  contusion  on  the  belly.  The  con- 
clusion was,  that  the  said  J.  D.  and 
the  said  M.  F.  her  the  said  M.  R.,  in 
manner  and  by  the  means  aforesaid, 
feloniously  did  kill  and  slay  : — Held, 
bad.     Regina  v.  Devett,  639 

MANURE. 
See  Turnpike  Toll. 

MARRIAGE,  PROMISE  OF. 

1.  An  expression  to  third  persons 
of  an  intention  to  marry  another,  not 
uttered  in  the  hearing  of  or  communi- 
cated to  such  person  by  the  authority 
of  the  party  expressing  the  Intention, 
does  not  amount  to  such  a  promise,  as 
will  support  an  action.  Cole  v.  Catting^ 
ham,  75 


METAGE. 


MINE. 


811 


2.  A  statement,  in  the  presence  of  a 
woman,  of  aa  intention  to  marry  her  "  as 
soon  as  her  business  is  settled/'  roust 
be  laid  as  a  conditional  promise,  and 
the  condition  must  be  shewn  to  have 
been  performed.  Ibid* 

MARRIAGE  REGISTER, 
See  Fleet  Register. 

MASTER  AND  SERVANT. 

See  Robbery — Trespass,  10. — Wit- 
ness, 8. 

A  master  is  not  by  the  general  law, 
bound  to  provide  medical  advice  for 
his  servant;  but  the  case  is  different 
with  respect  to  an  apprentice,  and  a 
master  is  bound,  during  the  illness  of 
his  apprencice,  to  provide  him  with 
proper   medicines.     Regina  v.  Smith, 

153 

MATRONS,  JURY  OF. 

1.  If  a  jury  of  matrons  wish  to  have 
the  evidence  of  a  surgeon  before  they 
give  their  verdict,  they  should  return 
into  Court  and  the  surgeon  should  be 
examined  as  a  witness  in  open  Court. 
Regina  v.  Wycherley,  262 

2.  The  term  "  quick  with  child " 
means  having  conceived.  Ibid. 

3.  Forms  of  oaths.  Ibid. 

MENACES. 
See  Threatening  to  Accuse. 

METAGE. 

1.  The  deputy  oyster  meters  of 
London  have,  by  custom,  the  exclusive 
right,  by  themselves  or  their  servants, 
of  shovelling,  unloading,  and  delivering 
all  oysters  brought  in  any  boat  or 
vessel  along  the  water  of  Thames  for 
sale  to  every  place  throughout  the  jport 
of  London,  and  to  have  reasonable 
compensation  for  so  doing ;  and  it  was 
found  by  the  jury  that  %s.  a  score  for 


the  first  hundred  bushels  (double 
measure),  and  4«.  a  score  for  the  re- 
mainder of  the  cargo,  was  a  reasonable 
compensation  for  this  service.  Lay" 
5iimv.  Crtjp,  397 

2.  If  the  deputy  meters  do  not  pro- 
vide sufficient  men  for  the  purpose, 
they  are  liable  to  an  action,  and  the 
parties  may  have  the  work  done  by 
other  persons.  Ibid, 

3.  For  the  payment  above  stated, 
the  deputy  meters  are  bound  to  do  all 
the  labour  of  shovelling,  &c.,  and  the 
money  paid  by  the  buyers  of  oysters, 
to  the  person  who  actually  measures 
them,  is  a  gratuity  only.  Ibid, 

4.  Metage  does  not  per  se  include 
any  manual  labour.  The  person  en- 
titled to  metage  finds  the  measure,  and 
the  person  engaged  in  the  traffic  must 
find  manual  labour,  and  the  meter  has 
only  to  see  that  it  is  fairly  done ;  and  it 
is  no  part  of  the  meter's  duty,  as  such, 
to   put  the  goods  into  the  measure. 

Ibid. 

5.  An  exclusive  right  to  do  work  may 
exist  without  any  bye-law  for  a  penalty 
to  enforce  the  right,  and  in  considering 
the  question,  whether  there  be  an  ex- 
clusive right,  it  is  immaterial  whether 
a  bye-law  to  enforce  it  would  be  good. 

Ibid. 
MINE. 

See  Agent,  1. 

If  A.  and  B.  are  the  owners  of  ad- 
joining mines,  and  A.,  asserting  that  a 
certain  airway  belongs  to  him,  directs 
his  workmen  to  stop  it  up,  and  they, 
acting  bona  fide,  and  believing  that  A. 
has  a  right  to  give  such  an  order,  do 
so,  they  are  not  guilty  of  felony  within 
the  Stat.  7  &  8  Geo.  4,  c.  30,  s.  6,  for 
stopping  up  the  airway  of  a  mine,  even 
though  A.  knew  that  he  had  no  right 
to  the  airway ;  but  if  either  of  the  work- 
men knew  that  the  stopping  of  the  air- 
way was  a  malicious  act  of  his  master, 
such  workman  would  be  guilty  of  the 
felony.     Regina  v.  James,  131 
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MISDEMEANOR. 
See  Coercion^  1,  2. 

MISJOINDER. 
See  Indictment,  7. — ^Wounding,  3. 

MONEY  HAD  AND  RECEIVED. 

See  Auction. — Settled  Accounts, 
1. 

By  an  agreement  under  seak  three 
persons  agreed  to  purchase  a  mine,  and 
bills  for  2,000/.,  were  to  be  paid  as  a 
deposit,  and  it  was  stipulated  that  the 
sum  of  2,000/.  was  a  conditional  pay* 
ment  to  be  returned  "  to  the  said  pur^ 
chaserSf**  should  the  property,  upon 
the  inspection  ''  by  an  agent  to  be  sent 
out  by  the  purchasers,"  prove  to  have 
been  misrepresented  in  the  description : 
— Held,  that  if  the  sum  of  2,000Z.  was 
recoverable  back,  it  must  be  by  all  the 
three  purchasers  bringing  an  action  of 
covenant,  and  that  one  of  them  alone 
who  had  (under  a  subsequent  agree- 
ment between  the  purchasers  not  under 
seal,)  given  the  bills  and  advanced  the 
money  to  pay  them  when  due,  could 
not  maintain  an  action  for  money  had 
and  received.  English  v.  BlundeU,  332 

MONEY   PAID. 
See  Shipping,  5. 

MORTGAGE,  EQUITABLE. 
See  Evidence,  27. 

MORTGAGED  PROPERTY. 
See  Landlord  and  Tenant,  4. 

MUNICIPAL  REFORM  ACT. 
See  Trial,  1,  2. 

MURDER. 

See  Confession,  3. — Insanity.—* 
Matrons,  Jury  of. — Manslaugh* 
TER. — ^Trial. — Wounding. 

1.  A.  was  indicted   for  the  wilful 


murder  of  B.,  and  C.  was  indicted  ton 
receiving,  harbouring,  and  assisting 
A.,  well  knowing  that  he  had  com- 
mitted the  felony  and  murder  afore- 
said:— Held,  that  if  the  offence  of  A. 
was  reduced  to  manslaughter,  C.  might, 
notwithstanding,  be  found  guilty  as  ac* 
cessary  ai^er  the  fact.  Rex  v.  Green-- 
acre^  35 

2.  Where  it  appears  that  one  per- 
son's death  is  occasioned  by  the  hand 
of  another,  it  is  for  that  other  to  shew, 
either  by  evidence,  or  by  inference 
from  the  circumstances  of  the  case, 
that  his  offence  is  of  a  mitigated  cha- 
racter, and  does  not  amoant  to  the 
crime  of  murder.  Ihid^ 

3.  When  a  person  is  charged  as  ac- 
cessary after  the  fact  to  a  murder,  the 
question  for  the  jury  is,  whether  such 
person,  knowing  the  offence  had  been 
committed,  was  either  assisting  the 
murderer  to  conceal  the  death,  or  in 
any  way  enabling  him  to  evade  the 
pursuit  of  justice.  Ibid, 

4.  In  order  to  reduce  killing  of  a 
person  to  the  crime  of  manslaughter, 
there  must  not  only  be  sufficient  pro- 
vocation, but  the  jury  must  be  satisfied 
that  the  fatal  blow  was  given  in  conse- 
quence of  that  provocation.  Regina  v. 
Kirkham,  115 

5.  If  A.  had  formed  a  deliberate 
design  to  kill  B.,  and,  after  this,  they 
meet  and  have  a  quarrel,  and  many 
blows  pass,  and  A.  kill  B.,  this  will  be 
murder,  if  the  jury  are  of  opinion  that 
the  death  was  in  consequence  of  pre- 
vious malice  and  not  of  the  sudden 
provocation.  Rnd. 

6.  If  a  person,  being  in  possession 
of  a  deadly  weapon,  enter  into  a  contest 
with  another,  intending  at  the  time  to 
avail  himself  of  it,  and  in  the  course  6f 
the  contest  actually  use  it  and  kill  the 
other,  it  will  be  murder ;  but  if  he  did 
not  intend  to  use  it  when  he  began  the 
contest,  but  used  it  in  the  heat  of  pas- 
sion, in  consequence  of  an  attack  made 
upon  him,  it  will  be  manslaughter.  If 
he  used  it  to  protect  his  own  life,  or  to 
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protect  himself  from  such  serious  bodily 
harm  as  would  give  him  a  reasonable 
apprehension  that  his  life  was  in  im- 
mediate danger,  having  no  other  means 
of  defence,  and  no  means  of  escape, 
and  rstreating  as  far  as  he  can,  it  will 
be  justifiable  homicide,  Regina  v. 
Smithy  160 

7.  If  a  father  see  a  person  in  the 
act  of  committing  an  unnatural  offence 
with  his  son,  and  instantly  kill  him,  it 
seems  that  it  will  be  only  manslaughter, 
and  that  of  the  lowest  degree ;  but  if 
he  only  hear  of  it,  and  go  in  search  of 
the  person,  and  meeting  him,  strike 
him  with  a  stick,  and  afterwards  stab 
him  with  a  knife,  and  kill  him,  in  point 
of  law,  it  will  be  murder.  Regina  v. 
Fishery  182 

8.  In  a  case  of  killing,  whether  the 
blood  has  had  time  to  cool  or  not,  is  a 
question  fbr  the  Court,  and  not  for  the 
jury ;  but  it  is  for  the  jury  to  find  what 
length  of  time  elapsed  between  the  pro- 
vocation received  and  the  act  done. 

Ibid, 

9.  If  two  persons  mutually  agree  to 
Commit  suicide  together,  and  the  means 
employed  to  produce  death  only  take  ef- 
fect on  one,  the  survivor  will  in  point 
of  law  be  guilty  of  the  murder  of  the 
one  who  died.     Reg,  v.  Alison^     418 

10.  On  an  indictment  for  the  mur- 
der of  an  aged  and  infirm  woman,  by 
confining  her  against  her  will,  and  not 
providing  her  with  meat,  drink,  cloth- 
ing, firing,  medicines,  and  other  neces- 
saries, and  not  allowing  her  the  en- 
joyment of  the  open  air,  in  breach  of 
an  alleged  duty ;  if  the  jury  think  that 
the  prisoner  was  guilty  of  wilful  neg- 
lect, so  gross  and  wilful  that  they  are 
satisfied  he  must  have  contemplated  her 
death,  he  will  be  guilty  of  murder;  but 
if  they  only  think  that  he  was  so  care- 
less that  her  death  was  occasioned  by 
his  negligence,  though  he  did  not  con- 
template it,  he  will  be  guilty  of  man- 
slaughter.    Reg,  V.  Marriott,        425 

11.  If  on  the  trial  of  a  charge  of 
murder  a  witness  for  the  prosecution 


shews  any  unfair  bias,  the  counsel  who 
calls  him  may  crocs-examine  him.  It 
is,  therefore,  no  objection  to  a  witness*^ 
name  being  put  on  the  back  of  an 
indictment  for  murder,  that  he  is  the 
brother  of  the  prisoner;  and  if  he  was 
present  at  the  time  the  wound  was 
given,  and  was  examined  at  the  inquest, 
and  that  not  at  the  instance  of  the  pri- 
soner, it  seems  that  his  name  should  be 
on  the  back  of  the  indictment.  Reg. 
V.  Chapman,  558 

12.  Where  it  was  stated  by  the 
grand  jilry,  on  their  returning  a  true 
bill  for  murder,  that  an  important  wit- 
ness was  too  ill  to  give  evidence  in 
court,  the  Judge  directed  two  surgeons 
to  see  the  witness,  and  on  their  stating 
on  the  voire  dire  that  the  witness  was 
too  ill  to  give  evidence  in  Court,  the 
Judge  ordered  the  trial  to  be  postponed 
to  the  next  assizes,  and  the  prisoner  to 
be  detained  in  custody.  Ibid. 

1 3.  A  Judge  will  not  admit  a  pri- 
soner to  bail  after  the  grand  jury  have 
returned  a  true  bill  against  him  for 
murder.  R)id, 

14.  A  girl  was  indicted  for  the 
murder  of  her  child,  aged  sixteen  days. 
She  was  proceeding  fVom  Bristol  to 
Llandogo,  and  she  was  seen  near  Tin- 
tern  with  the  child  in  her  arms  at  six 
p.  M. ;  she  arriving  at  Llandogo  at  be- 
tween eight  and  nine  p.  m.,  without  the 
child.  The  body  of  a  child  was  after- 
wards found  in  the  riyer  Wye,  near 
Tintern,  which  appeared  not  to  be  the 
child  of  the  prisoner: — Held,  that  the 
prisoner  must  be  acquitted,  and  that 
she  could  not  by  law  either  be  called 
upon  to  account  for  her  child  or  to  say 
where  it  was,  unless  there  was  evidence 
to  shew  that  her  child  was  actually 
dead.     Reg,  v.  Hopkins,  591 

15.  On  a  trial  for  murder,  every 
person  who  was  present  at  the  time  of 
the  transaction  which  gives  rise  to  the 
charge,  ought  to  be  called  as  a  witness 
on  the  part  of  the  prosecution;  for 
even  if  they  give  different  accounts, 
the  jury  should  hear  the  evidence,  and 
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draw  their  own  conclusions  as  to  the 
truth :  therefore,  where  the  widow  and 
daughter  of  the  deceased  were  present 
at  die  time  when  the  fatal  blow  was 
supposed  to  have  been  given,  and  the 
widow  was  examined  as  a  witness,  the 
Judge  directed  the  daughter  to  be 
called  by  the  counsel  for  the  prosecu- 
tion, although  she  had  been  brought  to 
the  assizes  by  the  other  side,  and  her 
name  was  not  on  the  back  of  the  in- 
dictment.    Regina  v.  Holden,       606 

16.  On  a  trial  for  murder  it  ap- 
peared that  three  surgeons  had  exa- 
mined the  body  of  the  deceased,  and 
that  there  was  a  difference  of  opinion 
among  them.  Two  of  them  were 
called  for  the  prosecution,  but  the 
third  was  not,  and  as  his  name  was  not 
on  the  back  of  the  indictment,  the 
counsel  for  the  prosecution  declined 
calling  him,  though  he  was  in  court. 
The  Judge  directed  him  to  be  called, 
and  he  was  examined  by  his  Lordship 
at  the  conclusion  of  the  case  for  the 
prosecution.  Ibid, 

17.  If  a  witness  in  a  case  of  mur- 
der be  asked  whether  the  deceased  was 
not  intoxicated  at  the  time  he  received 
the  blows,  the  question  ought  to  be 
qualified  by  adding,  **  except  before 
the  coroner;"  and  if  the  witness  say 
that  she  said  so  before  the  coroner, 
but  nowhere  else,  this  is  not  evidence, 
and  the  Judge  will  not  refer  to  the 
depositions  for  the  purpose  of  making 
it  so.  Ibid, 

18.  A  count  in  an  indictment  charged 
A.  with  the  murder  of  B.,  and  also 
charged  C.  and  D.  with  being  present, 
aiding  and  abetting  A.  in  the  commis- 
sion of  the  murder.  It  appeared  that 
A.  was  an  insane  person: — Held, 
therefore,  that  C.  and  D.  could  not  be 
convicted  on  this  count.  Rex  v.  Til- 
ler, 616 

19.  A.,  who  was  insane,  collected 
a  number  of  persons  together,  who 
armed  themselves,  having  a  common 
purpose  of  resisting  the  lawfully  con- 
stituted authorities.  A.  having  declared 
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that  he  would  cut  down  any  constables 
who  came  against  him.  A.  in  the 
presence  of  C.  and  D.,  two  of  the  per- 
sons of  his  party,  afterwards  shot  an 
assistant  of  a  constable  who  came  to 
apprehend  A.  under  a  warrant: — Jleid^ 
that  C.  and  D.  were  guilty  of  murder 
as  principals  in  the  first  degree,  and 
that  any  apprehension  that  C.  and  D. 
had  of  personal  danger  to  themselves 
from  A.,  was  no  ground  of  defence  for 
continuing  with  him  after  he  had  so 
declared  his  purpose ;  and  also,  that  it 
was  no  ground  of  defence,  that  A.  and 
his  party  had  no  distinct  or  particular 
object  in  view  when  they  assembled 
together  and  armed  themselves.    Ibid. 

20.  The  apprehension  of  personal 
danger  does  not  famish  any  excuse  for 
assisting  in  doing  any  act  which  is 
illegal.  Ibid. 

21.  When,  upon  a  previous  arrange- 
ment, and  after  there  has  been  time 
for  the  blood  to  cool,  two  persons  meet 
with  deadly  weapons,  and  one  of  them 
is  killed,  the  party  who  occasions  the 
death  is  guilty  of  murder,  and  the  se- 
conds also  are  equally  guilty;  and  with 
respect  to  others  shewn  to  be  present, 
the  question  is,  did  they  give  their  aid 
and  assistance  by  their  countenance 
and  encouragement  of  the  principals 
in  the  contest?  Mere  presence  will 
not  be  sufficient;  but  if  they  sustain 
the  principals  either  by  advice  or  as- 
sistance, or  go  to  the  ground  for  the 
purpose  of  encouraging  and  forwarding 
the  unlawful  conflict,  although  they  do 
not  say  or  do  any  thing,  yet  if  they  are 
present,  assisting  and  encouraging  by 
their  presence  at  the  moment  when  the 
fatal  shot  is  fired,  they  are,  in  law, 
guilty  of  the  crime  of  murder.  Reg, 
V.  Young,  644 

22.  An  illegitimate  child,  six  weeks 
old,  was  baptized  on  a  Sunday,  and 
from  that  day  till  the  following  Tues- 
day, was  called  by  its  name  of  bap- 
tism, and  its  mother's  surname : — 
Held,  to  be  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  the  de- 
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ceased  was  properly  described  by  those 
names  in  an  indictment  for  murder. 
Regina  v.  EvanSj  765 

23.  An  indictment  against  a  mar- 
ried woman  for  the  murder  of  her  legi- 
timate child,  stated,  that  she  ''  in  and 
upon  a  certain  infant  male  child  of 
tender  age,  to  wit,  of  the  age  of  six 
weeks  and  not  baptized,  feloniously, 
wilfully,  &c.  did  make  an  assault :" — 
Held,  that  this  description  was  not 
sufficient,  as  it  neither  stated  the  name 
of  the  child,  nor  stated  it  to  be  to  the 
jurors  unknown.     Reg.  v.  Biss,     773 

NAME  OF  INJURED  PARTY. 
See  Indictment,  4,  5,  6. 

NEGLECT  TO  SUPPLY  FOOD. 
See  Manslaughter,  4. 

NEGLIGENCE. 

See  Cabkier,  2. — Foot  Passenger. 
— Trespass,  6,  7,  8,  9. 

1.  The  rule  of  the  road  as  to  keep- 
ing the  proper  side,  applies  to  saddle 
horses  as  well  as  carriages;  and  if  a 
carriage  and  a  horse  are  to  pass,  the 
carriage  must  keep  its  proper  side,  and 
so  must  the  horse.  Turley  v.  Thomas, 

103 

2.  If  the  driver  of  a  carriage  is  on 
his  proper  side,  and  sees  a  horse  com- 
ing furiously  on  its  wrong  side  of  the 
road,  it  is  the  duty  of  the  driver  of  the 
carriage  to  give  way  and  avoid  an  acci- 
dent, although,  in  so  doing,  he  does 
go  a  little  on  what  would  otherwise  be 
his  wrong  side  of  the  road.  Ibid, 

3.  In  an  action  for  damage  done  to 
the  plaintiff's  lug-boat  by  the  negli- 
gence of  the  defendants*  servant  in 
steering  the  defendants'  barge,  it  was 
proved  that  the  barge  was  the  de- 
fendants', but  the  plaintiff's  witness 
could  not  identify  the  bargeman  who 
was  steering  the  barge: — Held,  that 
this  was  prim4  facie  evidence  that  the 
barge  was  steered  by  the  defendants' 


servant,  and  that  if  the  barge  was  on 
hire,  or  was  taken  by  any  other  per- 
son, it  lay  on  the  defendants  to  shew 
that.     Joyce  v.  Capel,  370 

4.  If,  in  an  action  for  the  negligent 
driving  of  the  defendant's  servant,  it 
appear  that  the  plaintiff,  by  his  own 
negligence  and  want  of  care,  contri- 
buted to  the  accident,  he  cannot  reco- 
ver in  the  action,  even  though  the  jury 
should  think  that  the  defendant's  ser- 
vant was  guilty  of  negligence  as  well 
as  the  plaintiff.   JVoolf  v.  Beard,    378 

5.  In  an  action  for  an  injury  to  a 
person  crossing  a  public  highway,  by 
driving  against  him  and  knocking  him 
down,  the  jury  must  be  satisfied  that 
the  injury  was  attributable  to  the  negli- 
gence of  the  driver,  and  to  that  aUmCf 
before  they  can  find  a  verdict  for  the 
plaintiff;  and  if  they  think  that  it  was 
occasioned  in  any  degree  by  the  im- 
proper conduct  of  the  plaintiff  in  cross- 
ing the  road  in  an  incautious  and  im- 
prudent manner,  they  must  find  their 
verdict  for  the  defendant.  Hawkins  v. 
Cooper,  473 

6.  Every  person  who  enters  into  a 
learned  profession  undertakes  to  bring 
to  the  exercise  of  it  a  reasonable  degree 
of  care  and  skill :  he  does  not,  if  he  is 
an  attorney,  undertake  at  all  events  to 
gain  the  cause;  nor  does  a  surgeon 
undertake  that  he  will  perform  a  cure; 
nor  does  the  latter  undertake  to  use  the 
highest  possible  degree  of  skill,  as 
there  may  be  persons  of  higher  edu- 
cation and  greater  advantages  than  him- 
self; but  he  undertakes  to  bring  a  fair, 
reasonable,  and  competent  degree  of 
skill ;  and  in  an  action  against  him  by 
a  patient,  the  question  for  the  jury  is, 
whether  the  injury  complained  of  must 
be  referred  to  the  want  of  a  proper  de- 
gree of  skill  and  care  in  the  defendant, 
or  not.     Lanphier  v.  Phipos,         475 

7.  In  an  action  for  negligent  driv- 
ing, whereby  the  plaintiff's  horse  was 
injured,  it  appeared  that  the  horse  was 
sent  to  a  farrier's  for  six  weeks  for  the 
purpose  of  being  curedy  and  that  at  the 
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draw  their  own  conclusions  as  to  the 
truth :  therefore^  where  the  widow  and 
daughter  of  the  deceased  were  present 
at  ^e  time  when  the  fatal  hlow  was 
supposed  to  have  heen  given,  and  the 
widow  was  examined  as  a  witness,  the 
Judge  directed  the  daughter  to  be 
called  by  the  counsel  for  the  prosecu- 
tion, although  she  had  been  brought  to 
the  assizes  hj  the  other  side,  and  her 
name  was  not  on  the  back  of  the  in- 
dictment.    Regina  v.  Holden,       606 

16.  On  a  trial  for  murder  it  ap- 
peared that  three  surgeons  had  exa- 
mined the  body  of  the  deceased,  and 
that  there  was  a  di£Perence  of  opinion 
among  them.  Two  of  them  were 
called  for  the  prosecution,  but  the 
third  was  not,  and  as  his  name  was  not 
on  the  back  of  the  indictment,  the 
counsel  for  the  prosecution  declined 
calling  him,  though  he  was  in  court. 
The  Judge  directed  him  to  be  called, 
and  he  was  examined  by  his  Lordship 
at  the  conclusion  of  the  case  for  the 
prosecution.  Ihid, 

17.  If  a  witness  in  a  case  of  mur- 
der be  asked  whether  the  deceased  was 
not  intoxicated  at  the  time  he  received 
the  blows,  the  question  ought  to  be 
qualified  by  adding,  ''  except  before 
the  coroner;"  and  if  the  witness  say 
that  she  said  so  before  the  coroner, 
but  nowhere  else,  this  is  not  evidence, 
and  the  Judge  will  not  refer  to  the 
depositions  for  the  purpose  of  making 
it  so.  Ibid, 

18.  A  count  in  anindictment  charged 
A.  with  the  murder  of  B.,  and  also 
charged  C.  and  D.  with  being  present, 
aiding  and  abetting  A.  in  the  commis- 
sion of  the  murder.  It  appeared  that 
A.  was  an  insane  person; — Held, 
therefore,  that  C.  and  D.  could  not  be 
convicted  on  this  count.  Rex  v.  Tt/- 
Ur,  616 

19.  A.,  who  was  insane,  collected 
a  number  of  persons  together,  who 
armed  themselves,  having  a  common 
purpose  of  resisting  the  lawfully  con- 
stituted authorities.  A.  having  declared 


that  he  would  cut  down  any  constables 
who  came  against  him.  A.  in  the 
presence  of  C.  and  D.,  two  of  the  per- 
sons of  his  party,  afterwards  shot  an 
assistant  of  a  constable  who  came  to 
apprehend  A.  under  a  warrant : — Held^ 
that  C.  and  D.  were  guilty  of  murder 
as  principals  in  the  first  degree,  and 
that  any  apprehension  that  C.  and  D. 
had  of  personal  danger  to  themselves 
from  A.,  was  no  ground  of  defence  for 
continuing  with  him  after  he  had  so 
declared  his  purpose ;  and  also,  that  it 
was  no  ground  of  defence,  that  A.  and 
his  party  had  no  distinct  or  particular 
object  in  view  when  they  assembled 
together  and  armed  themselves.    Ihid. 

20.  The  apprehension  of  personal 
danger  does  not  famish  any  excuse  for 
assisting  in  doing  any  act  which  is 
illegal.  Ibid. 

21.  When,  upon  a  previous  arrange- 
ment, and  after  there  has  been  time 
for  the  blood  to  cool,  two  persons  meet 
with  deadly  weapons,  and  one  of  them 
is  killed,  the  party  who  occasions  the 
death  is  guilty  of  murder,  and  the  se- 
conds also  are  equally  guilty;  and  with 
respect  to  others  shewn  to  be  present, 
the  question  is,  did  they  give  their  aid 
and  assistance  by  their  countenance 
and  encouragement  of  the  principals 
in  the  contest?  Mere  presence  will 
not  be  sufficient;  but  if  they  sustain 
the  principals  either  by  advice  or  as- 
sistance, or  go  to  the  ground  for  the 
purpose  of  encouraging  and  forwarding 
the  unlawful  conflict,  although  they  do 
not  say  or  do  any  thing,  yet  if  they  are 
present,  assisting  and  encouraging  by 
their  presence  at  the  moment  when  the 
fatal  shot  is  fired,  they  are,  in  law, 
guilty  of  the  crime  of  murder.  Reg. 
V,  Young ^  644 

22.  An  illegitimate  child,  six  weeks 
old,  was  baptized  on  a  Sunday,  and 
from  that  day  till  the  following  Tues- 
day, was  caUed  by  its  name  of  bap- 
tism, and  its  mother's  surname : — 
HeJA,  to  be  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  the  de- 
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ceased  was  properly  described  by  those 
names  in  an  indictment  for  murder. 
Regina  v.  Evans,  765 

23.  An  indictment  against  a  mar- 
ried woman  for  the  murder  of  Her  legi- 
timate cbild>  stated,  that  she  *'  in  and 
upon  a  certain  infant  male  child  of 
tender  age,  to  wit,  of  the  age  of  six 
weeks  and  not  baptized,  feloniously, 
wilfully,  &c.  did  make  an  assault :" — 
Held,  that  this  description  was  not 
sufficient,  as  it  neither  stated  the  name 
of  the  child,  nor  stated  it  to  be  to  the 
jurors  unknown.     Reg,  v.  Biss,     773 

NAME  OF  INJURED  PARTY. 
See  Indictment,  4,  5,  6. 

NEGLECT  TO  SUPPLY  FOOD. 
See  Manslaughter,  4. 

NEGLIGENCE. 

See  Carrier,  2. — Foot  Passenger. 
— Trespass,  6,  7,  8,  9. 

1.  The  rule  of  the  road  as  to  keep- 
ing the  proper  side,  applies  to  saddle 
horses  as  well  as  carriages;  and  if  a 
carriage  and  a  horse  are  to  pass,  the 
carriage  must  keep  its  proper  side,  and 
so  must  the  horse.   Turley  v.  Thomas, 

103 

2.  If  the  driver  of  a  carriage  is  on 
his  proper  side,  and  sees  a  horse  com- 
ing furiously  on  its  wrong  side  of  the 
road,  it  is  the  duty  of  the  driver  of  the 
carriage  to  give  way  and  avoid  an  acci- 
dent, although,  in  so  doing,  he  does 
go  a  little  on  what  would  otherwise  be 
his  wrong  side  of  the  road.  Ihid. 

3.  In  an  action  for  damage  done  to 
the  plaintiff's  lug-boat  by  the  negli- 
gence of  the  defendants'  servant  in 
steering  the  defendants*  barge,  it  was 
proved  that  the  barge  was  the  de- 
fendants', but  the  plaintiff's  witness 
could  not  identify  the  bargeman  who 
was  steering  the  barge: — Held,  that 
this  was  prima  facie  evidence  that  the 
barge  was  steered  by  the  defendants' 


servant,  and  that  if  the  barge  was  on 
hire,  or  was  taken  by  any  other  per- 
son, it  lay  on  the  defendants  to  shew 
that.     Joyce  v.  Capel,  370 

4.  If,  in  an  action  for  the  negligent 
driving  of  the  defendant's  servant,  it 
appear  that  the  plaintiff,  by  his  own 
negligence  and  want  of  care,  contri- 
buted to  the  accident,  he  cannot  reco- 
ver in  the  action,  even  though  the  jury 
should  think  that  the  defendant's  ser- 
vant was  guilty  of  negligence  as  well 
as  the  plaintiff.   JVoolf  v.  Beard,    373 

5.  In  an  action  for  an  injury  to  a 
person  crossing  a  public  highway,  by 
driving  against  him  and  knocking  him 
down,  the  jury  must  be  satisfied  that 
the  injury  was  attributable  to  the  negli- 
gence of  the  driver,  and  to  that  alone, 
before  they  can  find  a  verdict  for  the 
plaintiff;  and  if  they  think  that  it  was 
occasioned  in  any  degree  by  the  im- 
proper conduct  of  the  plaintiff  in  cross- 
ing the  road  in  an  incautious  and  im- 
prudent manner,  they  must  find  their 
verdict  for  the  defendant.  Hawkins  v. 
Cooper,  473 

6.  Every  person  who  enters  into  a 
learned  profession  undertakes  to  bring 
to  the  exercise  of  it  a  reasonable  degree 
of  care  and  skill :  he  does  not,  if  he  is 
an  attorney,  undertake  at  all  events  to 
gain  the  cause;  nor  does  a  surgeon 
undertake  that  he  will  perform  a  cure ; 
nor  does  the  latter  undertake  to  use  the  . 
highest  possible  degree  of  skill,  as 
there  may  be  persons  of  higher  edu- 
cation and  greater  advantages  than  him- 
self; but  he  undertakes  to  bring  a  fair, 
reasonable,  and  competent  degree  of 
skill ;  and  in  an  action  against  him  by 
a  patient,  the  question  for  the  jury  is, 
whether  the  injury  complained  of  must 
be  referred  to  the  want  of  a  proper  de- 
gree of  skill  and  care  in  the  defendant, 
or  not.     Lanphier  v.  Phipos,         475 

7.  In  an  action  for  negligent  driv- 
ing, whereby  the  plaintiff's  horse  was 
injured,  it  appeared  that  the  horse  was 
sent  to  a  farrier's  for  six  weeks  for  the 
purpose  of  being  cured,  and  that  at  the 
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6nd  of  that  time  it  was  ascertiiined  thai 
the  horse  was  permanently  damaged  to 
the  extent  of  20^. : — Held,  that  the 
proper  measure  of  damages  was  the 
keep  of  the  horse  at  the  farrier's,  the 
amount  of  the  farrier's  hiU,  and  the 
difference  between  the  value  of  the 
horse  at  the  time  of  the  accident  and  at 
the  end  of  the  six  weekSj  but  that  the 
plaintiff  ought  not  also  to  be  allowed 
for  the  hire  of  another  horse  during 
the  six  weeks.     Hnghes  ▼.  Queniin, 

703 

8.  In  an  action  for  negligence,  the 
declaration  stated  that  the  plaintiff 
"  had  agreed  to  become  a  passenger" 
by  the  defendant's  omnibus,  and  that 
the  defendant  "  received  the  plaintiff  as 
such  passenger."  Plea,  that  the  plain- 
tiff did  not  become  a  passenger,  and 
that  the  defendant  did  not  receive  him 
as  such.  It  appeared  that  the  plain- 
tiff held  up  his  finger  to  the  driver  of 
the  omnibus,  who  stopped  to  take  him 
up,  and  that  just  as  the  plaintiff  was 
putting  his  foot  on  the  step  of  the  om- 
nibus, the  driver  drove  on,  and  the 
plaintiff  fell  on  his  face  on  the  ground: 
— Held,  that  this  was  evidence  to  go 
to  the  jury  in  support  of  the  declat- 
ation,  as  the  stopping  of  the  omnibus 
implied  a  consent  to  take  the  plaintiff 
as  a  passenger.  Brien  v.  Bennett^  724 

Forms  of  Pleas. 

9.  Plea,  denying  negligence  of  the 
defendant's  servant,  208  n.  {a) 

10.  Plea,  that  the  accident  arose 
from  the  negligence  of  the   plaintiff, 

601,  n. 

11.  Plea,  denying  that  the  plaintiff 
was  a  passenger  in  the  defendant'a 
omnibus,  724 

NEW  ASSIGNMENT. 
A  plaintiff,  in  the  first  count  of  his 
declaration,  claims  two  sums  of  l,O00i?. 
each;  the  defendant  pleads,  that  on 
divers  days  and  times,  his  (the  defend- 
ant's) agents  paid  to  the  plaintiff,  and 
the  plaintiff  accepted  from  them,  divers 


monies,  to  wit,  to  the  amount  of  2,000l.« 
in  fdll  satisfaction  and  discharge  of  the 
said  two  sums  of  1,000^.  each,  and  of 
all  damages  sustained  by  the  plaintiff 
by  reason  of  the  non-payment  thereof. 
The  plaintiff  newly  assigns,  thai  he 
commenced  the  action  and  declared 
therein,  as  in  the  said  first  count  men- 
tioned,— ^not  for  the  non-performanoe 
by  the  defendant  of  his  promise  as  to  the 
monies  in  that  plea  mentioned,  to  have 
been  paid,  but — for  the  non-perform- 
ance by  him  of  his  proniise  as  to  other 
monies,  that  is  to  say,  the  monies  in 
the  said  first  count  mentioned,  &c.  To 
this  new  assignment  the  defendant 
pleads  payment,  in  the  same  form  as  he 
had  pleaded  it  to  the  Arst  count  of  the 
declaration.  On  this  issue  is  joined: 
— SemhUy  the  new  assignment  is  sufii- 
cient  to  entitle  the  plaintiff  to  a  verdict. 
Cholmondeley  v.  Payne,  482 

NOTICE  OF  DISHONOR. 
See  Bill  of  Exchakgb,  1,  2,  3. 

NOTICE  OF  TttlAL. 
See  T&AVERSB. 

NUISANCE. 

See  Acquittal. 

OATH,  UNLAWFUL. 

See  EMBfeztLEMENTj   8. 

OFPICEll. 
See  Evidence,    15. 

OYER  AND  TERMINER. 

See  Trial,  1,  2. 

OYSTER  METAGJE. 

See  Met  AGE. 

PARISH  HOUSE. 
See  Ejectment,  1 4 
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PARISH  REGISTER. 
See  FoROERT,  14. 

PARTICULARS    OF  DEMAND. 

A  plaintiff  sued  on  a  breach  of  war- 
ranty on  the  sale  of  wheat.  The  de- 
claration contained  a  special  count 
which  stated  a  warranty  that  the  wheat 
would  grow,  and  a  breach  that  it  would 
not,  and  that  the  plaintiff  was  deprived 
of  gpreat  gains,  &c.  The  declaration 
also  contained  counts  for  money  had 
and  received,  and  on  an  account  stated. 
The  particulars  of  demand  were  for  the 
price  of  the  wheat,  but  were  expressly 
limited  to  the  indebitatus  counts.  Held^ 
that  this  did  not  prevent  the  plaintiff 
from  giving  evidence  of  what  the  value 
of  the  crops  might  have  been  with  a 
view  to  his  damages  on  the  first  count. 
Page  v.  Pavy^  769 

PARTNER. 
See  Shifpinq,  9. — Slander^  5. 

1.  Though  there  may  be  casi6s  of 
partnership  in  which  all  tbe  partners 
will  not  be  liable  for  all  that  is  done 
by  each  individual  partner,  yet,  in  such 
cases,  there  should  be  something  ex* 
elusive  in  the  nature  of  tbe  transaction ; 
not  only  the  others  should  not  be  known 
iu  the  transaction,  but  the  ordering  of 
the  goods  should  be  the  exclusive  act 
of  the  particular  partner.  Gardiner  v. 
Childs,  345 

2.  In  an  action  by  stationers  who 
supplied  paper  for  two  particular  works, 
on  the  order  of  the  publishers  of  the 
works,  against  the  printers  of  them,  on 
the  ground  that  the  printers  and  pub- 
lishers were  partners  in  the  works,  it 
was  hetdf  that  if  the  defendants  were 
partners  in  the  publications  at  the  time 
when  the  orders  were  given,  they  were 
liable  for  the  things  furnished  to  com- 
plete those  publications,  although  the 
publishers  only  were  liable  in  the  first 
instance.  Ibid, 

3.  If  A.  let  a  part  of  a  house  to  a 
firm  consisting  of  himself  and  B.,  for 


the  carrying  on  of  the  business  df  the 
firm,  and  the  partnership  of  A.  and  fi. 
be  dissolved,  A.  may  bring  ati  eje^t-* 
ment  against  fi.,  and  recover  possession 
of  the  part  of  the  house  thus  let,  with* 
out  giving  B.  a  notice  to  quit.  Doe  d. 
Cotnaghi  v,  Bluch^  464 

PASSENGER. 

See  Foot  Passenger.  —  Shippino, 
3,  4,  5,  6,  7,  8. — Trespass,  6. 

Form  of  plea  that  the  plaintiff  was 
not  a  passenger  by  the  defendant's 
omdibus,  724 

PAYMENT. 
Wiere  a  performer  at  a  theatrfe  has 
arrears  of  salary  due  to  hiibi  and  tnoiley 
is  paid  to  him  without  its  being  stated 
to  him  that  it  is  paid  on  any  particular 
account,  he  may  appropriate  the  pay- 
ment to  any  part  of  the  arrears  that  he 
chooses;  but  if  the  person  paying  had 
at  tbe  time  of  the  payment  made  an 
entry  in  a  book,  stating  it  to  be  for  k 
specific  portion  of  the  arrear^  and  had 
at  the  same  time  shewn  that  entry  to 
the  performer;  that  would  have  beeH 
evidence  of  such  an  appropriatton  by 
the  debtor  as  would  be  binding  on  tbe 
other  party.     Frazer  v.  Bun%      704 

PAYMENT  INTO   COURT. 

See  Trover,  1. 

PEDIGREE. 
See  Evidence,  24. 

PERFORMER. 

See  Theatrical  Performer. 

PERJURY. 

See  Admissions. — Evidence,  I7i — 
Voter,  1,  2,  3. 

1.  It  is  the  practice  at  the  Central 
Criminal  Court  not  to  try  an  indict- 
ment for  perjury  arising  out  of  a  civli 
suit  while  that  suit  is  in  any  way  un- 
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determined^  except  in  cases  where  the 
Court  in  which  it  is  pending  postpones 
the  decision  of  it  in  order  that  the  cri- 
minal charge  may  he  first  disposed  of. 
Rex  T.  Ashbum,  50 

2.  In  a  case  of  perjury  committed 
before  magistrates,  the  indictment 
merely  stated,  that  the  defendant,  in- 
tending to  subject  W.  M.  to  the  penal- 
ties of  perjury,  went  before  two  magis- 
trates, and  *'  did  depose  and  swear  '* 
&c,  (setting  out  a  deposition,  which 
stated  that  W.  B.  had  put  his  hand 
into  the  defendant's  pocket  and  taken 
out  a  bl,  note),  and  assigning  perjury 
upon  it :  Held,  that  this  was  bad,  as  it 
did  not  shew  that  any  charge  of  felony 
had  been  previously  made,  or  that  the 
defendant  then  made  any  charge  of 
felony,  or  that  any  judicial  proceeding 
was  pending  before  the  magistrates. 
Regina  v.  Pearson^  119 

3.  A  person,  in  his  deposition  be- 
fore a  magistrate,  deposed  to  several 
material  facts  in  a  case  of  larceny. 
When  called  as  a  witness  at  the  Quar- 
ter Sessions,  on  the  trial  of  the  lar- 
ceny, he  contradicted  every  statement 
he  had  made  before  the  magistrate.  In 
an  indictment  for  perjury,  his  evidence 
on  the  trial  at  the  Quarter  Sessions 
was  charged  to  be  false: — Held,  that 
on  the  trial  of  the  indictment  for  per- 
jury, the  deposition  before  the  magis- 
trate was  not,  by  itself ,  sufficient  proof 
that  the  evidence  on  the  trial  at  the 
Quarter  Sessions  was  false,  but  that 
other  confirmatory  evidence  must  be 
given  to  satisfy  the  jury  that  the  state- 
ments made  by  the  party  at  the  Quar- 
ter Session  were,  in  point  of  fact,  false^ 
or  that  the  statements  in  the  deposition 
were,  in  point  of  fact,  true.  Regina  v. 
Wheatland,  238 

4.  By  the  Beer  Act,  1  Will.  4, 
c.  64,  s.  15,  penalties  are  recoverable 
upon  the  information  of  any  person  be- 
fore two  justices  acting  in  Petty  Ses- 
sion in  and  for  the  division  or  place  in 
which  the  house  is  situate  where  the 
offence  was  committed.     In  an  indict- 


ment for  perjury  alleged  to  have  been 
committed  on  the  hearing  of  such  an 
information,  it  is  necessary  to  aver  that 
the  justices  were  acting  in  and  for  the 
division  or  place  in  which  the  house 
is  situated.     Regina  v.  Rawlins,   439 

5.  But  it  is  not  necessary  to  aver 
that  they  were  acting  in  Petty  Session, 
as  every  meeting  of  two  justices  in  one 
place  for  business  is  itself  a  Petty 
Session.  Ibid, 

6.  Semble,  that  it  is  not  necessary  in 
such  a  case  that  there  should  have  been 
a  written  information.  Ihid. 

7<  On  an  indictment  for  perjury, 
alleged  to  have  been  committed  at  the 
Quarter  Sessions,  the  Chairman  of  the 
Quarter  Sessions  ought  not  to  be  called 
upon  to  give  evidence  as  to  what  the 
defendant  swore  at  the  Quarter  Ses- 
sions.    Regina  v.  Gazard,  595 

8.  In  a  case  of  perjury  on  a  charge 
of  beastiality,  the  defendant  swore  that 
he  saw  the  prosecutor  committing  the 
offence,  and  saw  the  flap  of  his  trowsers 
unbuttoned.  To  disprove  this,  the 
prosecutor  deposed  that  he  did  not 
commit  the  offence,  and  that  his 
trowsers  had  no  flap;  and,  to  confirm 
him,  his  brother  proved  that  at  the 
time  in  question  the  prosecutor  was 
not  out  of  his  presence  for  more  than 
three  minutes,  and  his  trowsers  had  no 
flap : — Held,  to  be  sufficient  corrobor- 
ative evidence  to  go  to  the  jury.  Re^ 
gina  v.  Gardiner,  737 

9.  An  indictment  for  perjnry  com- 
mitted before  a  magistrate  stated  that 
the  defendant  went  before  the  magis- 
trate and  was  sworn,  and  that,  being 
so  sworn,  he  did  falsely  &c.  "  say, 
depose,  swear,  charge,  and  give  the 
said  justice  to  be  informed"  that  he 
saw  the  prosecutor  commit  beastiality: 
— Held,  that  this  sufficiently  shewed 
that  the  oath  was  taken  in  a  judicial 
proceeding;  and  that  it  being  also 
stated  in  the  indictment  that  it  was 
material  '*  to  know  the  state  of  the 
said  A.  B.*s  dress  at  the  time  the  said 
offence  was  so  charged  to  be  committed 
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as  aforesaid,"  is  a  sufficient  averment 
of  materiality  to  allow  the  prosecutor 
to  shew  that  the  flap  of  his  trowsers 
was  not  unbuttoned  (as  sworn  by  the 
defendant),  and  that  his  trowsers  had 
no  flap.  Ibid, 

10.  An  assignment  of  perjury,  that 
the  prosecutor  did  not,  at  the  time  and 
place  sworn  to>  or  at  any  other  time  or 
place,  commit  beastiality  with  a  donkey 
(as  sworn  to),  or  with  any  other  animal 
whatsoever,  is  sufficiently  proved  by 
the  evidence  of  two  witnesses  falsifying 
the  deposition  which  had  been  sworn 
to  by  the  defendant.  Ibid, 

11.  Form  of  indictment.  Ibid, 

PETTY  SESSIONS. 
See  Perjury,  5. 

PLEADING. 

See  Assumpsit,  1,  2,  3. — Banker's 
Check. — Bill  of  Exchange,  4. 
— Husband  andWife,  7. — Land- 
lord AND  Tenant,  8,  9. — Libel, 
10.  —  Lunatic,  2.  —  Malicious 
Prosecution.  —  Marriage,  Pro- 
mise OF,  2. — ^New  Assignment, — 
Shipping,  4.  —  Trespass,  4.  — 
Trover,  2. — ^Warranty,  1. 

A  performer  at  a  theatre  who  is  to 
be  paid  for  nights  of  performance  in 
which  he  does  not  perform,  as  well  as 
for  those  on  which  he  does  perform, 
should  not  declare  for  work  and  labour, 
but  '*  for  arrears  of  salary  as  a  hired 
performer."     Frazer  v.  Bunn,       704 

Forms  of  Pleadings, 

Declaration  on  the  Dramatic  Literary 
Property  Act,  69  n.  (6) 

Declaration  on  an  agreement  with  an 
allegation  that  the  defendant  hindered 
the  completion  of  the  work,  126 

Pleas  thereto,  that  the  defendant 
did  not  hinder  the  completion  of  the 
work,  128 

Plea,  denying  that  the  defendant  is 
a  carrier,  207  n.  (a) 


Plea,  denying  that  goods  were  deli* 
vered  to  him  as  a  carrier,  Ibid. 

Plea,  denying  negligence  of  the  de- 
fendant's servant,  208  n.  (a) 

Plea  by  a  sheriff,  that  he  has  re- 
turned a  writ  according  to  the  exigency 
thereof,  214 

Replication  thereto,  215 

Plea  to  an  action  on  a  life  policy, 
that  the  person  was  affected  with  a 
disease  tending  to  shorten  life,       322 

Plea,  that  he  was  in  bad  health.  Ibid. 

Plea,  that  the  answers  of  the  re- 
ferees were  false.  Ibid, 

Plea,  the  like  in  another  form,    324 

Plea,  that  there  was  a  material  con- 
cealment, 325 

Plea,  that  the  assured  knew  the 
person  to  be  in  bad  health,  326 

Replication  thereto,  327 

Plea  under  the  Carrier's  Act,    361 

Pleas  by  assignees  of  a  bankrupt, 
that  the  plaintiff  was  not  the  proprietor 
of  goods,  and  that  the  bankrupt  was 
reputed  owner,  383 

Pleas,  that  a  passenger  on  board  a 
ship  behaved  ill,  and  was  therefore  ex- 
cluded from  the  cabin  table,  455 

Plea,  that  the  defendant  was  a 
lunatic  and  the  plaintiff  took  advantage 
of  her  situation,  679 

Plea,  that  the  plaintiff  was  not  a 
pa&senger  in  the  defendant's  omnibus, 

724 

Indictment  for  using  a  second  time 
a  stamp  which  had  been  used  before, 

136 

Indictment  against  a  voter  for  giving 
a  false  answer  at  the  poll,  218 

Indictment  on  the  stat.  1  Vict.  c.  85, 
s.  2,  for  inflicting  an  injury  dangerous 
to  life  with  intent  to  murder,  541 

Indictment  for  perjury  before  a  ma- 
gistrate in  charging  a  person  with  fe- 
lony, 737 

POACHING. 

See  Accomplice,  2. 

1 .  If  three  persons  go  out  together 
night  poaching,  one  being  armed  and 


PRACTICE, 


PRISONER'S  COUNSEL. 


two  of  tl)«m  stand  in  a  road  and  set 
n^la  in  the  hedge  of  a  field  of  M.  A«y 
and  pend  their  dog  into  the  field  to 
drive  hares  into  the  net,  and  after  this 
the  third  leave  them  in  the  road  and  go 
to  poach  hy  himself  in  another  field  of 
M.  A.,  this  will  not  support  an  indict- 
ment for  night  poaching  on  land  of 
M.  A.,  for  the  sending  in  of  a  dog  is 
not  an  entering  on  land  within  the  slat. 
9  Geo.  4,  0.  69>  s.  9,  and  the  entering 
of  the  second  field  was  not  a  joint  act 
of  the  three.   Reginav^Nickle^s^  757 

2.  An  indictment  for  night  poaching 
which  charges  that  A.  and  B.,  together 
with  another  person  entered  certain 
land,  '^  the  said  A.  and  B.  then  and 
there  heing  armed,"  is  not  supported 
by  proof  that  the  third  person  was 
firmed,  and  that  A.  andB.  were  not  so. 
Rfigina  v.  Duvis^  759 

Uqder  the  stat.  9  Geo.  4,  c«  69,  a 
constructive  arming  is  not  sufficient. 

Ibid. 
POLYGAMY. 
See  Libel,  11,  Ifl. 

PRACTICE. 

See  Acquittal. — ^Addressing  the 
Jury. — Begin,  Right  to. — Coun- 
sel.— Cross-examination,  1,  2. 
— Cross-indictments.  — Deposi- 
tion.— Electing. — Evidence,  9. 
Lidel,  4,  5,  6. — Murder,  11,  12, 
13,  15,  16,  17. — Perjury,  1.— 
Prisoner's  Counsel. — Prosecu- 
tion, Counsel  FOR  THE. — Special 
Verdict. — Traverse — ^Verdict. 

The  clerks  of  a  plaintiff's  attor- 
ney, on  entering  and  hringing  in  their 
record  on  the  2l8t  of  November,  were 
told  (aa  they  understood)  that  the  ad- 
journment day  in  London  would  be 
Pecember  8th.  It  was  in  fact  Decem- 
ber 6th,  but  it  was  not  fixed  till  after 
the  end  of  Michaelmas  Term.  The 
plaintiff  was  nonsuited  on  December 
7th,  no  one  appearing  for  him,  and  the 
Lord  Chief  Justice  would  not  order  the 
OittSQ  to  be  restored}  as  the  parties 


shonU  not  have  been  satisfied  with 
information  obtained  at  so  early  a 
period.     Hall  v.  MiUigcm^  314 

PREVIOUS    CONVICTION. 

See  Character. — Larceny  aftbe 

Previous  Conviction. 

PRINCIPAL  AND  AGENT. 

See  Agent, 

PRINCIPALS  IN  THE  SECOND 

DEGREE. 

See  Injuries  Dangerous  to  Life, 

2.— Murder,  18,  19,  20,  21. 

PRISONER'S  COUNSEL. 
The  jury  should  take  the  law  from 
the  Judge ;  and  therefore,  where  cases 
had  been  cited  to  the  Judge  on  a  legal 
argument,  and  he  had  given  an  opinion 
on  them,  they  were  not  allowed  to  be 
read  to  the  jury  in  the  address  of  the 
prisoner's  counsel  to  them.  Regina 
V.  Parish,  94 

2.  If,  in  a  case  of  felony,  the  pri- 
soner's counsel  has  addressed  the  jury, 
the  prisoner  himself  will  not  be  allowed 
to  address  the  jury  also.  Regina  v. 
Boucher,  141 

3.  A  prisoner's  counsel,  in  address- 
ing the  jury,  will  not  be  allowed  to 
state  any  thing  which  he  is  not  in  a 
situation  to  prove  by  evidence,  or  which 
is  not  already  in  proof;  and  the  counsel 
for  the  prisoner  will  not  be  allowed  to 
state  the  prisoner's  story.  Regina  ▼• 
Beard,  142 

4.  On  the  trial  of  a  case  of  shooting, 
with  intent  to  do  grievous  bodily  harm, 
there  having  been  no  person  present  at 
the  time  of  tibe  offence  but  the  prosecntor 
and  prisoner,  the  latter  was,  under  these 
special  circumstances,  allowed  to  make 
a  statement  before  his  counsel  ad- 
dressed the  jury.     Regina  v.  MaUugs, 

242 

5.  Although  the  Judge  wiU,  under 
very  peculiar  circamstanoes,  allow  a 
prisoneri  charged  with  felony,  lo  makt 


QUARTEH  SE88ION8, 


REFORM  ACT, 


M) 


a  statement  before  Ills  cpUQsel  addresses 
the  jury,  this  is  not  to  be  considered  as 
a  precedent  with  respect  to  the  general 
practice  in  such  cases.  Regina  t. 
Walkling,  243 

6.  A  prisoner  charged  with  felony, 
who  is  defended  by  counsel,  ought  not 
to  be  allowed  to  make  a  statement  in  ad- 
dition to  the  defence  of  counsel,  unless 
under  very  particular  circumstances; 
and  the  general  rule  ought  to  be,  that 
a  prisoner,  defended  by  counsel,  should 
be  entirely  in  the  hands  of  his  counsel; 
and  that  rule  should  not  be  infringed 
on,  except  in  very  special  cases,  ite- 
jfina  V.  Rider ^  539 

PRISONER'S  STATEMENT. 
See  CoNVESsioM. — Depositioi^,  5. 

PRIVILEGED       COMMUNICA- 
TION AND  PUBLICATION. 

^ee  Libel,  1,2, 3. — Slander,  1,2,3. 
PROMOTIONS,  678,  777. 

PROSECUTION,  COUNSEL  FOR 
THE. 

In  cases  of  felony  it  is  the  duty  of 
the  counsel  for  the  prosecution  to  be 
assistant  to  the  Court  in  the  furtherance 
of  justice,  and  not  to  act  as  counsel 
for  any  particular  persou  or  party. 
Regina  v.  Thursfield,  269 

PUBLIC  HOUSE. 
See  Landlord  and  Tenant,  3. 

PUBLISHER. 
See  Partner,  2. 

QUAKER. 
See  Juror,  2. 

QUARTER  SESSIONS. 
See  FoRoxBT,  26.*-*PerjvrT|  ?• 


RAP£. 

See  Assault,    1,    2,    S.'^Assault 
WITH  intent  to  commit  Rape. 

1 .  If  a  person  gets  into  the  bed  of 
a  married  woman^  and  by  a  fraud  upon 
her  have  a  connexion  with  her  by  her 
consent,  she  believing  it  to  be  her  hus- 
band, and  consenting  because  she  be- 
lieves it  to  be  her  husband,  this  is  not 
a  rape;  but  if  the  person  be  indicted 
for  a  rape,  he  may  be  found  guilty  of 
an  assault  under  the  stat.  1  Vict.  c.  85, 
s.  11.     Regina  v.  Saunders,  265 

2.  If  a  man  has  connexion  with  a 
woman,  she  consenting  under  the  belief 
that  it  is  her  husband,  this  is  not  rape, 
although  it  be  a  fraud  on  the  part  of 
the  man,  but  it  is  an  assault;  and  the 
fact  that  there  was  no  resistance  on 
her  part  makes  no  difference,  as  the 
fraud  is  sufficient  to  make  it  an  assault; 
and  if,  on  a  trial  for  rape,  the  party  be 
convicted  of  such  assault,  he  may  be 
sentenced  to  hard  labour.  Regina 
V.  Williams,  286 

3.  Though  it  is  not  necessary  in 
order  to  complete  the  offence  of  rape 
that  the  hymen  should  be  ruptured, 
provided  that  it  is  clearly  proved  that 
there  was  penetration,  yet  where  that 
which  is  so  very  near  to  the  entrance 
has  not  been  ruptured,  it  is  very  diffi- 
cult to  come  to  the  conclusion  that 
there  has  been  penetration  so  as  to  sus- 
tain the  charge.     Regina  v.  M^c  Rue, 

641 
RECEIPT. 

See  FoRGEBT,  8,  10,  11. — Stamp,  1, 

REGISTER- 
See  Fleet  Rioister. — Fobobry,  14. 

REGISTRY  OF  DEEDS. 
See  Evidence,  25. 

REFORM  ACT. 
See  VoTBB,  1,  2,  3. 


822      SCHOOLMASTER. 


SETTLED  ACCOUNTS. 


RELEASE. 

See  Witness,  !• 

REPAIR. 
See  Landlord  and  Tenant,  5,  6,  7. 

REPLEVIN. 
See  Begin,  Right  to,  3. 

REPRESENTATION. 
See  Husband  and  Wife,  2. 

REQUEST. 
See  Forgery,  12. 

ROAD,  RULE  OF. 

See  Negligence,  1,  2. — Foot  Pas- 
senger, 2. 

ROBBERY. 

See  Assault,  4 — Threatening  to 

Accuse. 

A  servant  was  sent  out  by  his  mas- 
ter to  receive  money  from  the  mas- 
ter's customers,  and,  having  received 
the  money,  he  was  robbed  of  it  on  his 
way  home.  Semble,  that  an  indict- 
ment for  this  robbery,  in  which  the 
money  was  laid  to  be  the  property  of 
the  master,  could  not  be  supported,  as 
the  money  had  never  been  in  the  pos- 
session of  the  master. 

And  when,  in  such  a  case,  the  ob- 
jection was  taken  during  the  trial,  the 
Judge  directed  the  jury  to  be  dis- 
charged, and  a  new  indictment  to  be 
sent  to  the  Grand  Jury,  containing  a 
count  laying  the  property  in  the  ser- 
vant.    Regina  v.  Rudick,  237 


SCHOOLMASTER. 

A  schoolmaster    has  no  right 


to 


charge  for  wearing  apparel  which  he 
has  caused  to  be  supplied  to  a  scholar, 
without  the  sanction,  express  or  im- 
plied, of  the  parent  or  guardian  of  such 
scholar,     CUmentay,  fVilHame,      58 


SEDUCTION. 

In  an  action  by  a  widow  for  the  se- 
duction of  her  daughter,  per  quod  ser- 
▼itium  amisit,  the  jury  are  not  confined 
to  the  mere  loss  of  service*  but  may 
give  some  damages  for  the  distresM 
and  anxiety  of  wind  which  the  mother 
has  felt;  and  it  is  for  them  to  say, 
taking  into  consideration  the  situation 
in  life  of  the  parties,  what  they  think 
is  a  reasonable  compensation  to  be 
given  to  her;  and  in  such  a  case,  if 
the  daughter  be  called  as  a  witness, 
she  cannot  be  contradicted  by  evidence 
of  statements  to  which  she  was  not 
cross-examined ;  but  she  may  be  called 
up  again  and  asked  the  questions, 
though  they  should  tend  to  charge  her 
with  having  had  connexion  with  an- 
other person.     Andrews  v.  Ashey^     7 

SEISIN. 
See  Ejectment,  4. 

SEPARATION,  DEED  OF. 
See  Husband  and  Wipe,  9,  10. 

SERVANT. 

See  Master  and  Servant. — ^Tres- 
pass, 10. — Witness,  8. 

SESSIONS,  QUARTER. 
See  Forgery,  26. — Perjury,  7. 

SESSIONS,  PETTY. 
See  Perjury. 

SET-OFF. 

See  Settled  Accounts,  1. — Ship- 
ping, 5. 

SETTLED  ACCOUNTS. 

In  an  action  on  a  schoolmistress's 
bill,  with  a  plea  of  set-off  for  money 
had  and  received,  it  was  opened  on  the 
part  of  the  defendant,  that  a  friend  of 
his  (since  dead)  had  paid  former  school 


SHERIFF. 


SHIPPING. 
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accounts  due  from  the  defendant  to  the 
plaintiflP,  and  in  settling  those  accounts 
had  paid  overcharges,  of  which  the  de- 
fendant now  meant  to  avail  himself  on 
his  plea: — Held,  that,  in  the  absence 
of  fraud,  the  settled  accounts  could  not 
be  opened.     Lowes  ▼.  Eastmurey  205 

SHEEF-KILLING. 

On  the  trial  of  an  indictment  for 
killing  a  ewe  with  intent  to  steal  the 
carcase,  it  appeared  that  the  prisoner 
wounded  the  ewe  by  cutting  its  throat, 
and  was  then  interrupted  by  the  prose- 
cutor, and  the  ewe  died  of  the  wound 
two  days  after.  It  was  found,  by  the 
jury  who  convicted  the  prisoner,  that 
he  intended  to  steal  the  carcase  of  the 
ewe.  The  fifteen  Judges  held  the  con- 
viction right.     Retina  v,  Sutton,  291 

SHEEP-STEALING. 
See  Accomplice,  4. — Sheep-killino. 

SHERIFF. 
See  Witness,  4. 

1.  A  sheriff's  officer,  who  arrests  a 
party  on  a  bailable  capias,  is  not  bound 
to  receive  the  amount  of  debt  and  costs 
indorsed  on  the  writ;  but  if  he  receives 
it  he  does  so  on  behalf  of  the  sheriff, 
and  the  sheriff  is  liable  for  it  to  the 
plaintiff.     Woodman  v.  Gist,         213 

2.  Semble,  that  the  sheriff  is  bound 
to  return  a  bailable  writ  of  capias  imme- 
diately, or  within  a  reasonable  time 
after  he  has  executed  it,  without  being 
ruled  to  do  so,  although  he  would  not 
be  in  contempt  till  after  he  has  been 
so  ruled;  therefore,  where  on  an  issue 
whether  the  sheriff  had  returned  the 
writ  "  according  to  the  exigency  there- 
of," it  appeared  that  the  party  was 
arrested  in  August,  and  the  sheriff  did 
not  make  any  return  of  the  writ  till 
October,  (he  being  then  ruled  to  do 
so),  the  Judge  directed  the  jury  to  find 
that  the  sheriff  had  not  returned  the 

VOL.  VIII. 


writ  **  according  to  the  exigency  there- 
of." Ibid. 

3.  Forms  of  plea  and  replication. 

Ibid. 

4.  In  an  actiou  against  a  sheriff  for 
taking  the  plaintiff's  goods,  to  connect 
the  sheriff  with  the  officer,  it  was  proved 
by  the  officer  that  he  took  the  goods 
under  a  warrant,  which  he  produced, 
and  which  he  stated  that  he  received 
from  Messrs.  A.  Sc  Co.,  the  London 
agents  of  the  sheriff.  It  was  also 
proved  by  the  under-sheriff  that 
Messrs.  A.  &  Co.  were  the  London 
agents  of  the  sheriff: — ^f/irM,' suffici- 
ent.    Shepherd  v.  Wheble,  534 

5.  If  a  sheriff  under  a  fi.  fa.  levy  on 
goods  worth  14^.,  and  the  sheriff  be 
sued,  and  the  execution-creditor  give 
the  sheriff  an  agreement  of  indemnity, 
this  agreement  requires  a  stamp,  unless 
the  indemnity  be  limited  to  a  sum  un- 
der 20^  Ibid. 

SHERIFFS  OFFICER. 
See  SHEaiFF. — ^Witness,  4. 

SHIPPING. 

See  iNsuaANCE,    1^    2,    3. — ^Man- 
slaughter, 3. 

1.  To  enable  a  broker  to  recover  a 
commission  on  the  sale  of  a  ship,  the 
mere  fact  of  his  having  introduced  the 
purchaser  to  the  seller  will  not  be  suf- 
ficient ;  but  if  it  appears  that  such  in- 
troduction was  the  foundation  on  which 
the  negociation  proceeded,  the  parties 
cannot  afterwards,  by  agreement  be- 
tween themselves,  withdraw  the  matter 
from  the  broker's  hands,  and  deprive 
him  of  his  commission.  Wilkinson  v. 
Martin,  1 

2.  The  broker  will  be  eu titled  to 
his  commission,  if  he  was,  up  to  a  cer- 
tain time,  the  agent  or  middle-man 
between  the  parties,  although  the  con- 
tract be  afterwards  completed  without 
his    instrumentality    or    interference. 

Ibid. 

3.  In  an  action  against  a  captain  of 
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SHIPPING. 


SLANDER. 


a  ship  for  not  furnishing  good  and 
fresh  provisions  to  a  passenger  on  a 
voyage,  the  jury  must  be  satisfied  that 
there  was  a  real  grievance  sustained  by 
the  plaimif;  and  there  is  no  right  of 
action  unless  he  has  really  been  a  suf- 
ferer, for  it  is  not  because  a  man  does 
not  get  so  good  a  dinner  as  he  might 
have  had,  that  he  is  therefore  to  have  a 
right  of  action  against  the  captain  who 
does  not  provide  all  that  he  ought. 
Young  v.  Fewsout  55 

4.  In  such  action,  if  it  be  alleged, 
that  in  consideration  of  a  sum  of  money 
paid  by  the  plaintiff  to  the  defendant, 
it  was  the  defendant's  duly,  &c.  the 
allegation  is  sustained  by  proof  that 
the  money  was  paid  by  the  charterers 
of  the  ship  to  whom  the  plaintiff  was 
clerk,  and  for  whom  he  acted  as  su- 
percargo on  the  voyage.  Ibid. 

5.  A.  shipped  goods  on  board  the 
ship  of  B.  on  a  voyage  to  India*  and 
also  went  by  the  same  ship  as  a  pas- 
senger. The  ship  was  wrecked  near 
the  Cape  of  Good  Hope;  the  goods 
were  spoiled,  and  A.  returned  to  Eng- 
land. A.,  before  he  left  England, 
gave  B.  a  receipt  for  250/.  as  money 
advanced,  including  a  sum  of  95Z.  as 
passage-money  paid  to  the  captain, 
and  another  sum  of  lOZ.  for  freight  of 
the  goods,  and  B.  afterwards  received 
the  amount  of  the  insurance: — Held, 
that  in  an  action  for  money  had  and 
received,  brought  by  A.  against  B.  to 
recover  the  insurance  money,  B.  was 
entitled  to  set-off  the  95/.,  unless  it 
was  shewn  that  the  passage-money 
belonged  to  the  ship-owners,  but  that 
B.  could  not  set-off  the  10/.  for  freight, 
as  the  ship  did  not  complete  her  voyage 
to  India. — Held,  also,  that  B.  was  not 
entitled  to  charge  commission  either 
on  the  250/.  or  on  the  amount  of  the 
insurance  received  by  him. — Held^ 
also,  that  B.  could  not  set-off  any  sum 
which  he  had  paid  to  the  order  of  A., 
if  it  was  not  actually  paid  before  the 
bringing  of  the  action,  and  that  if  he 
had  only  made  himself  liable  to  pay  it. 


that  would  not  entitle  him  to  set  it  off. 
Leman  v.  Gordon^  S92 

6.  Conduct  unbecoming  a  gentle* 
man,  in  the  strict  sense  of  the  word, 
will,  it  seems,  justify  a  captain  of  a 
ship  in  excluding  a  passenger  from  the 
cuddy  table  whom  he  has  engaged  by 
contract  to  provide  for  there ;  but  it  is 
difficult  to  8ay  in  what  degree  want  of 
polish  would,  in  point  of  law,  warrant 
such  exclusion:  but  it  is  clear  that  if 
a  passenger  use  threats  of  personal 
violence  towards  the  captain,  die  cap- 
tain may  exclude  him  from  the  table, 
and  reqnire  him  to  take  his  meals  in 
his  own  private  apartment.  Prender'- 
gasi  V.  Compton,  454 

7.  If  the  husband  be  excluded  from 
the  cuddy  table,  and  the  wife,  not  from 
compulsion,  but  from  a  wish  to  be  with 
her  husband,  take  her  meals  with  him 
in  private,  this  will  not  amount  to  a 
breach  of  contract  on  the  part  of  the 
captain  so   far  as  regards   the  wife. 

Ibid. 

8.  Forms  of  pleas.  Ibid. 

9.  In  an  action  on  a  charter-party, 
a  person  who  is  a  partner  with  the 
plaintiffs  in  the  ship,  though  not  one  of 
the  registered  owners,  is  not  a  com- 
petent witness  for  the  plaintiffs,  unless 
cross  releases  are  executed  between 
him  and  them.     Jackson  v.  GaUoumy^ 

480 

SLANDER. 
See  Libel. 

1  •  The  saying  of  a  commission  agent 
that  he  is  an  unprincipled  man,  and 
borrowed  money  without  repaying  it, 
is  not  actionable  unless  there  be  special 
damage ;  but  if  this  was  said  to  a  per- 
son who  was  going  to  deal  with  him, 
and  did  not  do  so  in  consequence  of 
the  speaking  of  the  words,  that  is 
special  damage,  although,  if  the  person 
had  dealt  with  him,  the  dealing  might 
have  turned  out  unprofitable.  Storey 
V.  Challands,  234 

2.  If  A.  is  going  to  have  dealings 


ECIAL  DAMAGE. 


STATUTE. 
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with  £.,  and  he  make  inquiries  of  C, 
who  gives  A«  information  respecting 
B.,  this  is  a  privileged  communicaUoni 
as  every  one  is  quite  at  liberty  to  state 
his  opinions  bona  fide  of  the  respect- 
ability of  a  party  thus  inquired  about. 

Ibid. 
8.  If  A»  has  sold  goods  to  B.>  a 
tradesman,  and,  before  the  delivery  of 
them,  C,  without  being  asked  or  so- 
licited in  any  way  to  do  so,  speak 
words  injurious  to  the  credit  of  B*  as  a 
tradesman,  this  is  not  a  privileged  com- 
munication ;  but  if  he  had  been  asked 
by  A.  as  to  the  credit  of  B.,  it  would 
have  been  so.     King  v.  Watts,      614 

4.  If  A.  has  sold  goods  to  B.,  and 
would  not  deliver  them  without  pay- 
ment,  and  it  be  alleged  in  a  declaration 
for  words  by  B.  against  C,  that  this 
nou*deUvery  was  special  damsge  result- 
ing from  words  spoken  by  C.  to  A., 
the  counsel  of  C.  may  ask  A*  on  the 
trial  of  the  action  for  words  whether 
he  did  not  refuse  to  deliver  the  goods 
from  what  other  persons  said  of  B., 
and  what  those  persons  did  say.    Ibid, 

5.  Where  words  imputing  insolvency 
in  trade,  are  spoken  of  one  of  the  part- 
ners in  a  firm,  such  individual  partner 
may  maintain  an  action  of  slander  and 
recover  damages  for  the  injury  done  to 
him ;  and  it  is  not  necessarily  lo  be  con- 
sidered as  an  injury  to  the  partnership, 
for  which  a  joint  action  only  can  be 
maintained.      Harrison  v.  Bevingtont 
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6.  In  an  action  of  slander  the  wit- 
nesses must  prove  the  words  used,  and 
cannot  be  allowed  to  state  the  impression 
produced  upon  their  minds  by  the  whole 
of  the  conversation.  Ibid* 

SODOMY. 
See  Accomplice,  6. 

SPECIAL  DAMAGE. 
See  Libel,  8. — Slander,  1,  2. 


SPECIAL  JUROR. 
See  Juror. 

SPECIAL  VERDICT. 

1.  In  a  case  of  felony,  the  Judge 
will  not  direct  the  jury  to  find  special 
facts,  and  the  jury  may,  if  they  think 
proper,  find  a  general  verdict,  instead 
of  finding  special  facts,  with  a  view  to 
raise  a  question  of  law.  Retina  y. 
AUday,  136 

STABBING. 
See  Indictment,  7- — ^Wounding. 

STAMP. 
See  Banker's  Check. — Sheriff,  5. 

1.  A  paper  signed  by  the  defendant 
was  in  the  following  form :  "  Mr.  H. 
[the  plaintiff]  has  advanced  roe  12l.t 
on  furniture,  &c.  delivered  to  him  at 
Stratford:" — Held,  that  this  did  not 
require  a  stamp.    Huxley  v.  O'  Connor, 

204 

2.  A  letter  in  which  the  defendant, 
who  was  proprietor  of  a  theatre,  wrote 
to  a  third  person,  saying  "  F.  must  be 
satisfied  with  liis  present  salary,  till 
I  know  what  turn  the  season  takes," 
is  not  an  agreement  and  does  not  re- 
quire an  agreement-stamp.  Frater  v. 
Bunn,  270 

STAMP,   USING  A  SECOND 
TIME. 

1.  To  constitute  the  felony  (under 
the  Stat.  12  Geo.  3,  c.  48,  s.  1.)  of 
writing  some  matter  or  thing  liable  to 
stamp-duty  on  paper  on  which  had 
been  before  written  some  other  matter 
liable  to  stamp-duty,  before  the  paper 
had  been  again  stamped,  it  is  essential 
that  the  party  writing  should  do  so  with 
some  fraudulent  intent.  Regina  v. 
Attday,  136 

2.  Form  of  indictment.  Ibid. 

STATUTE  OF  LIMITATIONS. 
See  Limit AxroNs. 

H  H  H  2 


8:4*6 


TENDER. 


THEATRICAL  PERFORMER. 


STRIKING. 
See  Burglary  and  Strikiho. 

SUBSCRIBING  WITNESS. 
See  Witness,  S. 

SUFFERANCE,  TENANT  AT. 
See  Ejectment,  3. 

SUICIDE. 
See  Murder,  9. 

SURGEON. 
See  Neolioence,  6. 

TAXES. 

The  Crown  cannot  proceed  by  per- 
sonal information  in  the  Exchequer  to 
recover  taxes  from  defaulters  returned 
as  such  under  the  provisions  of  the 
5  ft  6  Will.  4,  c.  20,  s.  13.  Attorney- 
General  V.  Sewellf  376 

TENDER. 

1.  A  tender,  to  be  good,  must  not 
be  clogged  by  any  conditions.  The 
attorney  of  A.  put  down  ISL,  and  said 
to  the  other  party,  "  I  tender  you  1  Si, 
for  Mr.  M." — Held,  that  this  was  a 
good  tender,  and  setnble,  that  the 
proper  course  for  the  other  party  was 
to  have  taken  the  money,  saying,  that 
he  did  not  take  it  in  full  satisfaction 
of  his  debt,  but  still  claimed  more;  and 
that  the  person  making  the  tender 
should  then  have  let  him  take  the 
money,  stating,  that  he  might  take  that 
sum,  and  get  more  if  a  jury  should  find 
him  entitled  to  it.    Jennings  v.  Mayor, 
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2.  If  a  person  ofibr  a  sum  "  as  all 
that  is  due,"  that  is  not  a  good  tender. 
A  party  by  accepting  a  sum  properly 
tendered  does  not  thereby  compromise 
his  future  claim  to  a  larger  sum,  which 
he  would  do  if  he  took  a  sura  offered  **  as 
all  that  was  due.*'  Sutton  v.  Hawkins, 

259 


3.  If  a  person,  in  tendering  a  sora 
of  money,  say,  **  I  tender  yon  211.  m 
payment  of  the  haif-yeaa^s  rent  dme  at 
Lady-day  last,**  this  will  make  the 
tender  bad,  because,  by  acceptiog  the 
money,  the  other  par^  wonld  admit 
that  that  sum  was  the  amount  of  half-«- 
year's  rent.  Marquis  of  Hadimys  ▼. 
Thorley,  673 

4.  A  good  tender  cannot  be  made  in 
terms  which,  by  taking  the  money, 
would  cause  the  other  party  to  make 
an  admission.  Ibid* 

5.  A  tender  is  not  vitiated  by  the 
person  making  it  saying,  at  the  time  of 
making  it,  that  it  was  aU  the  defend- 
ant  considered  to  he  due*  RMnsom  ▼• 
Ferreday,  758 

THEATRE. 

See  Assumpsit,  1. — ^Dramatic  Lite- 
rary Property.  —  Theatrical 
Performer. 

1.  If  the  acting  manager  of  a  the- 
atre conducts  himself  in  such  an  im- 
proper manner  as  to  make  it  injarious 
to  the  interests  of  the  theatre  to  keep 
him,  the  lessee  or  proprietor  may  law- 
fully dismiss  him.  Lacy  v.  OsbaiUstou, 
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2.  An  acting  manager  cannot  under 
the  words  **  usual  privileges  of  his  sita- 
ation,'*  claim  as  matter  of  right,  the 
use  of  a  private  box,  and  the  power 
of  giving  orders  of  admission,  though 
both  are  usually  allowed  as  a  matter  of 
courtesy.  Ibid, 

3.  What  a  stage  manager  says  at 
the  dose  of  a  season,  in  his  farewell 
address  from  the  stage,  as  to  the  suc- 
cess of  the  theatre,  is  evidence  against 
the  lessee  or  proprietor  upon  that 
subject.  Ibid* 

THEATRICAL  PERFORMER. 

1.  A  performer  at  a  theatre,  who  is 
to  be  paid  for  nights  of  performance  on 
which  he  does  not  perform,  as  well  as 
for  those  on  which  he  does  perform, 
should  not  declare  for  work  and  hbour. 


THREATENING  TO  ACCUSE. 


TRAVERSE. 
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but  **  for  arrears  of  salary  as  a  hired 
performer."    Frazer  ▼.  Bunn^       704 

2.  A  letter,  in  which  the  defendant, 
who  was  proprietor  of  a  theatre,  wrote 
to  a  third  person  saying,  "  F.  must  be 
satisfied  with  his  present  salary  until  I 
know  what  turn  the  season  takes,"  is 
not  an  agreement,  and  does  not  require 
a  stamp.  Ibid, 

3.  Where  a  performer  at  a  theatre 
has  arrears  of  salary  due  to  him,  and 
money  is  paid  to  him  without  its  being 
staled  to  him  that  it  is  paid  on  any 
particular  account,  he  may  appropriate 
the  payment  to  any  part  of  the  arrear 
that  he  chooses;  but  if  the  person 
paying  had,  at  the  time  of  the  payment, 
made  an  entry  in  a  book,  stating  it  to 
be  for  a  specific  portion  of  the  arrear, 
and  had  at  the  same  time  shewn  that 
entry  to  the  performer,  that  would  have 
been  evidence  of  such  an  appropriation 
by  the  debtor  as  would  be  binding  on 
the  other  party.  Ibid. 

THREATENING    TO   ACCUSE. 

1.  On  the  trial  of  an  indictment 
for  threatening  to  accuse  a  person  of 
the  abominable  crime,  &c.,  with  intent 
to  extort  money,  and  by  intimidating 
the  party  by  the  threat,  in  fact,  ob- 
taining the  money,  the  jury  need  not 
confine  themselves  to  the  consideration 
of  the  expressions  used  before  the 
money  was  given,  but  may,  if  those 
expressions  are  equivocal,  connect  with 
them  what  was  afterwards  said  by  the 
prisoner  when  he  was  taken  into  cus- 
tody.   Reg.v.Kain,  187 

2.  Where  it  was  proved  that  a  pri- 
soner, to  obtain  money,  said  to  a  pro- 
secutor, **  If  you  do  not  assist  me,  I 
will  say  gou  took  indecent  liberties 
with  me  some  time  ago,"  it  was  held 
not  sufficient  to  sustain  a  count  which 
charged  that  he  threatened  to  accuse 
the  prosecutor  of  having  attempted  and 
endeavoured  to  commit  with  him  "  the 
abominable  crime"  &c.  Reg,  v.  Nor- 
ton, 671 


3.  Semble,  that  since  the  passing 
of  the  Stat.  7  Will.  4  &  1  Vict.  c.  87, 
s.  4,  where  money  is  obtained  by  any 
of  the  threats  to  accuse,  specified  in 
that  section,  the  indictment  must  be  on 
the  statute,  and  not  for  robbery ;  but 
where  the  money  is  obtained  by  threats 
to  accuse,  other  than  those  specified  in 
the  statute,  the  indictment  may'  be  for  * 
robbery,  if  the  party  was  put  in  fear, 
and  parted  with  his  property  in  conse- 
quence. Ibid. 

4.  Whether  an  indictment  for  de- 
manding money  with  menaces,  with 
intent  to  steal  it,  is  sustained  by  proof 
of  the  actual  obtaining  of  the  money, 
Qttare.  Ibid. 

TOLL. 
SeeTuRNTfiKH  Toll. 

TOWN  CARMAN. 
See  Carrier,  1,  2,  4. 

TRAVERSE. 

See  Admissions.  —  Cross  In- 
dictments. 

1.  A  prosecutor  of  a  traverse  at  the 
assizes  does  not  cure  the  defect  of  an 
insufficient  notice  of  the  trial  of  it,  by 
instructing  counsel  to  state  that  he  has 
not  had  sufficient  notice  of  trial,  or  by 
putting  in  an  affidavit  that,  in  conse- 
quence of  the  insufficiency  of  the  no- 
tice, he  has  not  been  able  to  obtain  the 
attendance  of  his  witnesses.  Reg,  v. 
Featherstonehaugh,  109 

2.  The  proper  notice  of  trying  a 
traverse  at  the  assizes  is  ten  days.  Ibid. 

3.  An  indictment  for  perjury  was 
found  at  the  Spring  Assizes  of  1838, 
and,  at  the  Summer  Assizes  of  1838, 
the  defendant  entered  it  for  trial  as  a 
traverse,  he  having  been  on  bail  more 
than  twenty  days.  The  defendant  had 
not  given  the  prosecutor  any  notice  of 
trial,  and  when  the  case  was  called  on, 
the  counsel  for  the  prosecution  stated 
that  the  prosecutor  was  not  prepared 
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TRESPASS. 


TRESPASS. 


to  try  as  he  had  received  no  notice : — 
Heldy  that  although  the  defendant  had 
been  on  bail  more  than  twenty  days, 
he  still  could  not  force  the  prosecutor 
to  try,  as  he  had  given  him  no  notice 
of  trid.  The  case  therefore  stood  over 
to  the  next  assises.  Reg.  v.  Minshalk 
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TRESPASS- 
See  Landlord  and  Tenant,  8, 9, 10. 

1.  If  A.  gwes  B.  leave  to  go  on  a 
field,  in  which  A.  has  no  right,  and  B. 
goes  there,  this  will  not  make  A.  liable 
as  a  co-trespasser  with  B.;  But  if  A. 
orders  and  authorizes  B.  to  go  on  the 
field,  and  he  does  so,  A.  is  a  joint  tres- 
passer with  B.;  the  latter  being  an 
authority i  the  former  a  ^at^e  and  2i- 
cense  only.     Robinson   v.  Vaughton, 
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2.  A.  ordered  and  authorized  B.  to 
sport  over  the  lands  of  C,  which  he 
did.  D.,  by  the  assent  of  C.,  laid  an 
information  before  a  magistrate  against 
B.  for  this  trespass  (under  the  Grame 
Act,  1  &  2  Will.  4,  c.  82,  8.  30).  The 
magistrate  dismissed  the  complaint : — 
Heidi  in  <ui  action  by  C.  against  A.  and 
B.  for  this  trespass,  that  the  proceed- 
ings before  the  magistrate  were  a  bar 
CO  the  action  both  as  to  A.  and  B., 
under  sect.  46  of  the  act;  and  that,  to 
be  a  bar,  it  was  not  necessary  that  the 
magistrate  should  convict  of  the  tres- 
pass, it  being  sufficient  if  he  adjudi- 
cated between  the  parties.  Ibid. 

3.  Parol  evidence  of  what  a  party 
says  before  a  magistrate,  on  the  hear- 
ing of  a  case  of  trespass,  under  the 
Game  Act,  (1  &  2  Will.  4,  c.  32,  s.  30), 
is  admissible,  although,  in  fact,  what 
he  said  was  taken  down,  as  this  is  not 
oue  of  the  cases  in  which  it  is  the  ma- 
gistrates* duty  to  take  down  what  is 
said  before  them.  Ibid. 

4.  To  a  plea  of  liberum  tenemen- 
tum,  the  plaintiff  replied,  a  demise  for 
a  year,  and  so  from  year  to  year,  as 
long  as  the    plaintiff  and   defendant 


should  respectively  please.  Rejoinder, 
that  the  demise  was  from  year  to  year, 
saving  and  reserving  the  game,  with 
full  power  to  the  defendant  to  carry 
away  the  same;  and  that  the  defendant 
entered  for  that  purpose:  '*  without 
this,  that  the  defendant  demised  the 
close  to  the  plaintiff  for  a  year,  and  so 
from  year  to  year,  as  long  as  the  plain- 
tiff and  defendant  should  respectively 
please,  in  manner  and  form  as  the 
plaintiff,  in  her  replication^  hath  al- 
leged." Whether  this  rejoinder  merely 
puts  in  issue  the  demise  from  year  to 
year,  or  whether,  under  it,  the  defend- 
ant can  go  into  evidence  to  shew  that 
the  demise  was  qualified  by  a  reserva- 
tion of  the  game,  Quare.  Ibid. 
5.  A  sailor  who  had  lodged  for  some 
weeks  at  a  public-honse,  and  also  re- 
ceived advances  of  cash  from  the  per- 
son who  kept  it,  having  been  paid  his 
wages  in  the  presence  of  the  father  of 
the  publican,  went  to  the  house  of  the 
latter,  and  there,  after  drinking  some 
spirits,  became  intoxicated,  and  fell 
asleep.  The  father  of  the  publican,  in 
his  son's  presence,  desired  a  yonng 
woman,  an  acquaintance  of  the  sailor, 
to  take  the  money  out  of  his  pocket, 
which  she  did,  and  laid  it  on  the  table. 
It  was  13/.  17s.  6d.:  the  publican 
took  it  up  and  said  he  would  keep  it 
till  the  man  got  sober.  The  fadicr 
told  her  to  say,  when  the  sailor  awoke, 
that  his  money  was  lost.  The  publican 
said  she  had  better  be  there  in  the 
morning  when  he  settled  with  the  sailor. 
When  he  awoke  and  asked  for  his 
money,  the  father  said  it  was  all  right 
till  the  morning.  After  this,  by  desire 
of  the  sailor,  a  pound  in  silver  was 
given  to  the  young  woman  out  of  the 
money,  and  the  next  morning,  on  his 
applying  for  the  remainder,  he  was 
offered  2s.  and  some  copper  aa  the 
balance,  after  deducting  what  he  owed 
the  publican : — Held^  that  a  joint  action 
of  trespass  was  maintainable  against 
both  the  publican  and  his  father,  and 
that  the  sailor  was  entitled  to  recover 


TRIAL. 


TROVER. 
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the  whole  amount  taken  from  him 
without  any  other  deduction  than  that 
of  the  pound  afterwards  given  to  the 
woman.     FeddeU  t.  Rutter,  337 

6.  A  foot  passenger  has  a  right  to 
cross  the  carriage  road,  and  a  person 
driving  a  carriage  along  the  road  is 
liable  to  an  action  if  he  do  not  take 
care  so  as  to  avoid  driving  against  a 
foot  pasaeoger  who  is  crossing  the 
road;  and  if  a  person  thus  driving, 
cannot  pull  up  in  time,  because  his 
reins  break,  that  is  no  defence,  as  he  is 
bound  to  have  proper  tackle.  CoUeriU 
y.  Starkey^  691 

7.  The  rule  as  to  a  carriage  being 
on  iu  proper  aide  of  the  road,  does  not 
apply  with  respect  to  a  carriage  aud  a 
foot  passenger;  for,  as  regards  foot 
passengers,  a  carriage  may  go  on  either 
aide  of  the  road.  Ihid. 

8.  In  an  action  of  trespass  for  driv- 
ing a  carriage  against  the  plaintiff,  the 
d^ence  of  inevitable  accident  must  be 
specially  pleaded.  Ibid. 

9.  Form  of  plea  of  negligence  in  the 
plaintiff.  Ibid. 

10.  SembUf  that  the  daughter^  or 
even  the  female  servant  of  the  occupier 
of  a  house,  has  such  an  exclusive  pos- 
aeaaion  of  her  bed-room  as  will  enable 
her  to  maintain  trespass  against  a  per- 
son who  wrongfully  forces  hunself  into 
it  while  she  is  in  bed.  Lewii  v.  Poim- 
ford,  687 

TRIAL, 

See  Tbaterse. 

1.  Since  the  passing  of  the  Muni- 
cipal Reform  Act,  5  &  6  Will.  4,  c.76, 
all  offences  committed  in  Bristol,  and 
the  cities  and  towns  named  in  schedule 
C.  of  that  act,  are  triable  at  the  as- 
sizes for  Gloucestershire  and  the  other 
counties  named  in  that  schedule,  and 
the  jurisdiction  of  the  assizes  is  not 
affected  by  the  grant  of  a  Recorder  and 
a  Quarter  Sessions  in  such  cities  or 
towns.  Regina  v.  Holden^  606 

2.  If  to  either  of  those  cities  or 
towns  a  commission  of  oyer  and  termi- 


ner was  granted,  and  the  offence  of 
manslaughter  was  included  in  that  com- 
mission, it  might  be  a  question  whe- 
ther a  person  could  be  tried  at  the 
assizes  on  an  inquisition  taken  before 
the  coroner  of  the  city  or  town  for  a 
manslaughter.  Ibid. 

TRIAL  AT  BAR. 
See  Juror,  1 . 

TROVER. 
See  Bankrupt,  1. 

1.  If  in  trover  the  declaration  enu- 
merate a  great  number  of  articles,  and 
the  defendant  pay  money  into  Court,  and 
plead  that  the  plaintiff  haa  sustained 
no  greater  damages,  the  plaintiff  must 
shew  what  articles  the  defendant  has 
converted ;  and  a  declaration  in  trover 
being  general,  the  defendant,  by  this 
plea,  does  not  admit  any  thmg  beyond 
his  payment  into  Court ;  and  in  such  a 
case  the  proper  measure  of  damages  is 
the  value  of  the  articles  which  the  plain- 
tiff proves  that  the  defendant  has  taken 
and  kept ;  but  if  in  trover  for  stone- 
masons' tools,  the  plaintiff  prove  that 
the  defendant  took  and  used  some  of 
the  tools  and  returned  them,  this  is  a 
conversion,  but  one  for  which  the  jury 
ought  to  give  small  damages,  and  not 
the  value  of  the  tools  so  used.  Cook  v. 
Harile,  568 

2.  In  an  action  of  trover  for  house- 
hold furniture,  &c.,  where  the  declara- 
tion stated  that  the  plaintiff  was  pos- 
sessed of  the  goods  as  of  his  own  pro- 
perty the  defendants  who  were  the  as- 
signees of  a  bankrupt,  pleaded,  1st,  that 
they  were  not  guilty  of  the  conversion, 
and,  2ndly,  that  the  plaintiff  was  not  pos- 
sessed of  the  goods  as  of  his  own  pro- 
perty :  it  was  held  at  Nisi  Prius,  that,  in 
order  to  admit  evidence  of  the  rights  of 
the  defendants  as  assignees,  on  the 
ground  that  the  goods  were  in  the  order 
and  disposition  of  the  bankrupt,  that  de- 
fence should  have  been  specially  pleaded; 
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VERDICT. 


but  the  Court  of  Exchequer  were  of 
opinion  that  the  defence  relied  upon, 
was  evidence  under  the  plea  that  the 
pkintiff  was  not  possessed  of  the  goods 
as  of  his  own  property.  Isaae$  v. 

Belcher,  714 

TURNPIKE  TOLL. 

Uncrushed  bones,  which  are  taken 
through  a  turnpike  to  a  farm,  to  be 
there  crushed,  and  part  of  them 
there  used  as  manure,  and  the  residue 
to  be  afterwards  sold,  and  to  be  used 
as  manure  at  other  places,  are  exempt 
from  toll,  under  the  statutes  3  Geo.  4, 
c.  126,  s.  32,  and  5  &  6  Will.  4,  c.  18, 
s.  1.    PraU  V.  Brown.  244 

UNLAWFUL  OATHS. 
See  Embezzlsmbmt,  3. 

UNNATURAL  CRIME. 
See  Accomplice,  5. 

USE  AND  OCCUPATION. 

See  LuKATic  1. — Partner,  3. 

In  an  action  for  use  and  occupation 
the  only  evidence  to  shew  that  the 
plaintiff  was  landlord  of  the  premises 
was,  that  he  went  to  the  defendant, 
who  was  the  tenant,  and  said  that  he 
had  bought  the  premises,  whereupon 
the  tenant  wished  him  joy  of  the  pur- 
chase, and  that  on  the  plaintiff  sending 
to  demand  rent  the  tenant  refused  to 
pay  because  he  had  had  notice  to  quit, 
and  an  action  brought  against  him,  but 
said  he  would  give  up  iSie  premises  to 
the  plaintiff  at  the  expiration  of  the 
notice  : — Held,  that  this  was  evidence 
to  go  to  the  jury ;  but  the  Judge  inti- 
mated that  it  would  be  dangerous  to 
act  on  such  slight  evidence,  and  that  if 
the  plaintiff  had  the  legal  title  to  the 
property,  he  ought  to  shew  that. 
Stephens  v.  Lynn,  389 

UTTERING  COIN. 
See  Coin. 


VARIANCE. 

jSce  Lunatic,  2. — Pleading. — Ship- 
ping, 4. — Warranty,  1. 

VERDICT. 

See  Evidence,  20. — Special  Ver- 
dict. 

1.  A  declaration  which  consisted  of 
one  count,  stated  an  imprisonment  of 
the  plaintiff  at  a  shop,  and  at  a  station- 
housCf  and  at  a  police-office.  The 
only  imprisonment  was  in  the  shop. 
The  jury  found  for  the  plaintiff,  and 
the  Lord  Chief  Justice  would  not  order 
the  verdict  to  be  entered  as  to  part  of 
the  count  for  the  plaintiff,  and  as  to  the 
residue  for  the  defendant.  Afyersv. 
Goodchild,  SIS 

2.  To  a  count  for  an  expulsion,  A. 
pleaded  not  guilty,  and  B.  and  C.  paid 
20s.  into  Court,  and  pleaded  that  the 
plaintiff  had  sustained  no  greater  da- 
mages. Replication,  that  Ihe  plaintiff 
had  sustained  greater  damages.  The 
jury  wished  to  find  a  verdict  for 
the  plaintiff  against  A.  for  201.  be- 
yond the  sum  paid  into  Court,  and 
a  verdict  that  20s.  as  to  B.  and  C 
was  sufficient: — Held,  that  this  could 
not  be  done,  and  that  if  the  jury  thought 
that  A.  was  guilty,  and  that  the  da- 
mages the  plaintiff  had  sustained  did 
not  exceed  20s.,  they  should  find  a 
verdict  against  A.,  with  nominal  da- 
mages only,  and  a  verdict  in  favour  of 
C.  and  D. ;  but  that  if  the  jury  thought 
tbe  damages  that  the  plaintiff  had  sus- 
tained exceeded  20s.,  they  should  find 
a  verdict  against  all  the  defendants  for 
so  much  as  the  plaintiff's  damages  ex- 
ceeded that  sum.    Walker  v.  WoolcoU, 

562 

3.  If  a  declaration  on  a  bill  of  ex- 
change by  drawer  against  acceptor  con- 
tain also  the  common  counts,  the  plain- 
tiff will  be  entitled  to  enter  his  verdict 
on  such  of  those  counts  as  apply  to  the 
consideration  of  the  bill  as  well  as  on 
the  count  upon  the  bill,  provided  the 
consideration  of  the  bill  be  stated  in 


VOTER. 
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the  particDlars  of  demand;  and  the 
plaintiff  will,  after  he  has  closed  his 
case,  be  allowed  to  recall  a  witness  and 
prove  theconsideration»  to  prevent  these 
issues  being  found  for  the  defendant. 
Ryder  ▼.  EUiSf  867 

VICTUALLING-HOUSE. 
See  Landlord  and  Tenant,  8. 

VOTER. 

1.  A  person  who  is  registered  as  a 
▼oter  for  members  of  parliament  for  a 
county,  as  renting  50^  a  year  and  up- 
wards, is  not  entitled  to  vote  if  between 
the  registration  and  the  election  he 
gives  up  that  property,  even  though  he 
rents  instead  of  it  other  property  at  a 
greater  rent,  and  coming  equally  with- 
in the  description  contained  in  the  re- 
gister. To  entitle  him  to  vote  tJie 
identity  qf  the  qualifieation  mut  con- 
tinue. Regina  v.  Dodswarth,  218 
2.  A.  rented  a  house  and  premises  at 
Tumham  Green,  at  more  than  50/.  a 
year,  for  this  he  was  registered  as  a 
voter  for  Middlesex,  the  register  stating 
the  qualification  to  be  50^  per  annum 
and  upwards,  at  Tumham  Chreen.  Be- 
tween the  registration  and  the  election  A. 
gave  up  this  house,  and  took  at  a  higher 
rent,  another  house,  which  was  also 
situate  at  Tumham  Green:  Held^  that 
he  had  no  right  to  vote  at  the  election. 

Rnd. 

8.  If  a  person  at  the  time  of  polling 
knew  that  he  gave  a  false  answer  as  to 
his  having  the  same  qualification  as  at 
the  time  of  registration,  it  would  be  no 
defence  to  an  indictment  for  that  of- 
fence that  he  acted  under  the  advice  of 
an  electioneering  committee;  but  if, 
possessing  property  of  equal  value  with 
that  for  which  he  was  registered,  he 
acted  bond  fide^  and  under  an  impres- 
eioH  that  he  was  entitled  to  vote,  he 
ought  to  be  acquitted.  Rnd» 

4.  Form  of  indictment.  Rnd$ 

VOL.  viu. 


WARRANTY. 
See  Particulars  of  Demand. 

1.  The  declaration  in  an  action  on 
the  warranty  of  a  horse,  stated  that  the 
defendant  undertook  and  promised  that 
the  horse  was  sound  and  quiet  in  har- 
ne83.  The  defendant  only  pleaded  that 
he  did  not  undertake  and  promise  in 
manner  and  form,  &c.  The  evidence 
was,  that  the  defendant  had  said  that 
the  horse  was  eound  and  quiet  in  all 
respects: — Held,  first,  that  the  proof 
satisfied  the  allegation ;  and,  secondly, 
that  the  defendant  could  not  under  the 
plea,  give  any  evidence  tending  to  shew 
that  the  horse  was  not  unsound.  Smith 
V.  Parsons,  199 

2.  In  an  action  on  the  warranty  of 
a  horse  sold  by  the  son  of  the  defend- 
ant as  the  agent  of  the  father,  a  part 
of  the  defence  being  that  the  son  had 
no  authority  to  warrant;  it  was  pro- 
posed to  ask  a  witness,  whether  on  the 
day  on  which  the  sale  took  place,  the 
defendant's  son  did  not,  in  answer  to 
a  question  put  by  the  witness  as  to  the 
price  of  the  horse,  say,  that  he  would 
warrant  the  horse: — Held,  inadmissi- 
ble, as  being  a  conversation  with  a 
stranger,  but,  that  if  the  defendant's 
son,  in  offering  the  horse  for  sale,  had 
offered  a  warranty,  it  might  have  been 
otherwise,  as  that  would  have  been  a 
statement  accompanying  an  act  done  in 
the  course  of  his  agency.  JUen  v. 
Densione,  760 

WASTE. 
See  Encroachment. 

WATERCOURSE. 
See  EviDSNCE,  3,  4. 

WEST  INDIA  DOCK  COMPANY. 

In  an  indictment  against  a  servant 
of  the  West  India  Dock  Company  for 
stealing  a  quantity  of   cantos    and 
III 
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WITNESS. 


WITNESS. 


bessen  belonging  to  tbe  Company 
from  tbeir  wareboases,  it  was  held  suf- 
ficient to  state  the  property  to  be  "  tbe 
goods  and  chattels  of  ths  West  India 
Dock  Company,"  and  not  necessary, 
notwithstanding  tbe  words  of  tbe  1  & 
2  Will.  4,  c.  52,  s.  133,  to  allege,  in 
addition,  that  it  was  "  feloniously 
taken  from  tbe  said  Company."  Regina 
V.  Stokes,  151 

WILL. 
iS^etf  Evidence,  5. — Forgery,  21, 22. 

A  will  fifty  years  old  was  produced 
by  tbe  plaintiff 's  attorney,  who  stated 
that  be  received  it  from  B.,  and  that 
when  this  very  cause  was  before  an 
arbitrator,  tbe  defendant's  attorney,  in 
tbe  presence  of  the  defendant,  con- 
sented to  this  will  being  admitted  in 
evidence,  it  being  then  produced  by 
B. : — Heidi  that  this  was  such  evidence 
of  proper  custody  as  would  allow  tbe 
will  to  be  read  as  evidence  for  tbe 
plaintiff.  Doe  dem.  Bowdler  v.  Owen, 

751 
WITNESS. 

See  Creditor.  —  Dramatic-Lite- 
rart-Property,  2.  —  Evidence. 
— Ejectment,  1. — Forgery,  21. 
—  Indictment,  2.  —  Parish 
Houss.-^Peejury,  7. — Shipping. 

1.  If  an  interested  witness  state  on 
the  voire  dire  that  be  is  released,  and 
that  bis  release  is  in  court,  tbe  opposite 
counsel  has  a  right  to  see  it,  and,  if  it 
is  on  a  wrong  stamp,  it  will  be  invalid ; 
but  if  tbe  witness  state  that  be  is  re- 
leased, and  that  bis  release  is  not  in 
court,  he  may  be  examined  without 
production  of  the  release.  Quarterman 
V.  Cox,  97 

2.  A  being  tried  for  sheep-stealing, 
it  was  proposed  to  call  tbe  wife  of  B. 
to  prove  that  A.  and  B.  had  jointly 
stolen  the  sheep,  B.  having  been  con- 
victed of  it  at  the  previous  Quarter 
Sessions  : — Held,  that  tbe  wife  of  B^ 


was  a  competent  witness.     Begina  v. 
WiUiams,  284 

8.  If  a  subscribing  witness  cannot 
be  found  after  diligent  inquiry,  evi- 
dence of  bis  handwriting  is  admissible 
tbe  same  as  if  be  were  dead,  and  it 
is  not  necessary  to  shew  that  his  ab- 
sence is  caused  by  collusion  with  tbe 
other  party.      Willman  v.  WorroU, 

380 

4.  In  an  action  by  tbe  assignees  of 
a  bankrupt  for  money  bad  and  received, 
ajrainst  a  sheriff  who  has  sold  the  goods 
of  the  bankrupt  under  an  execution, 
and  paid  over  the  proceeds  after  nodce 
of  an  alleged  act  of  bankruptcy,  tbe 
sheriff's  officer  who  acted  in  tbe  exe- 
cution (if  he  has  given  tbe  usual  in- 
demnity bond  to  the  sheriff^  is  not  a 
competent  witness  for  tbe  defendant, 
under  the  statute  3  &  4  Will.  4,  c.  42, 
s.  26.     Groom  v.  Bradley,  500 

5.  A  plaintiff  claimed,  as  occupier 
of  a  house,  to  be  entitled  to  tbe  use  of 
water  from  a  certain  watering  place. 
Her  sister,  who  was  called  as  a  witness 
in  support  of  the  right,  stated  on  tbe 
voire  dire  that  she  had  been  a  joint 
owner  in  fee  with  the  plaintiff  of  tbe 
house  in  respect  of  which  the  right 
was  claimed,  and  bad  conveyed  her 
share  to  the  plaintiff  with  tbe  usual 
covenant  for  title: — Held,  that  she 
was  not  a  competent  witness,  and  that 
indorsing  her  name  on  the  record, 
under  the  stat.  3  &  4  Will.  4,  c.  42, 
s.  27,  would  not  render  her  competenu 
Steers  v.  Cartcardine,  570 

6.  The  situation  in  which  a  witness 
stands  towards  either  party,  does  not 
give  tbe  party  calling  tbe  witness  a 
right  to  cross-examine  him  unless  tbe 
witness's  evidence  be  of  such  a  nature 
as  to  make  it  appear  that  tbe  witness  is 
an  unwilling  one.  Reg.  v.  BdU  and 
Others,  745 

7.  If  a  witness  for  a  prosecution 
disprove  the  prosecutor's  case,  tbe  pro- 
secutor may  call  other  witnesses  to 
prove  the  facts  denied  by  the  former 


WOUNDING. 


wounding: 
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witness,  and  thus  incidentally  contra- 
dict tbat  witness,  and  shew  him  to  be 
unworthy  of  credit ;  but  the  prosecutor 
cannot  adduce  any  evidence  not  other- 
wise admissible  for  the  sole  purpose  of 
discrediting  his  own  witness.         Ibid, 

8.  In  an  action  for  a  tailor's  bill  for 
clothes  supplied  to  the  defendant's 
servant,  the  servant  is  a  competent 
witness  for  the  plaintiff,  if  his  name 
be  indorsed  on  the  record  under  the 
Stat.  3  &  4  Will.  4,  c.  42,  s.  27. 
Robinson  v.  Ferreday,  752 

9.  In  a  charge  of  forging  of  a  bill 
a  witness  for  the  prosecution  stated  on 
his  cross-examination  that  he  went 
with  the  prisoner  to  the  prosecutor,  who 
took  the  bill  and  returned  it  to  the 
prisoner  with  his  name  on  it.  The 
counsel  for  the  prosecution  suggested 
that  this  was  untrue,  and  that  &e  wit- 
ness had  not  stated  this  before  the 
magistrate  and  had  made  different  state- 
ments to  other  persons,  and  the  coun- 
sel for  the  prosecution  wished  to  cross- 
examine  this  witnes.  Held  that  it 
could  not  be  done.       Regina  v.  Farr^ 

768 

WORDS. 

See  Slander. 

WOUNDING. 

See  Indictmekt,  7. — Injury,  Dan- 
gerous TO  LIFE. 

1.  If  a  person  be  playing  music  in 
a  public  thoroughfare,  and  thereby  col- 
lect together  a  crowd  of  people,  a  po- 
liceman is  justified  in  desiring  him  to 
go  on,  and  in  laying  his  hand  upon 
him,  and  slightly  pushing  him,  if  it  be 
only  done  to  give  effect  to  his  remon- 
strance ;  and  if  the  person  on  so  small 
a  provocation  strike  the  policeman  with 
a  dangerous  weapon  and  kill  him,  it 
will  be  murder ;  but  otherwise,  if  the 
policeman  give  him  a  blow  and  knock 
liim  down     Regina  v.  Hagan^      167 


2.  The  11th  section  of  the  slat. 
7  Will.  4  &  1  Vict.  c.  85,  applies  to 
indictments  for  offences  committed  be- 
fore it  came  into  operation.  P)id. 

3.  Under  the  stat.  7  WiU.  4  & 
1  Vict.  c.  85,  ss.  2  &  4,  the  offences 
of  stabbing  and  cutting  with  intent  to 
murder,  and  with  intent  to  maim  and 
disable,  with  intent  to  do  grievous 
bodily  harm,  may  all  be  induded  in 
one  indictment,  although  the  judgment 
differs,  being  capital  on  the  first  count, 
and  not  on  the  others ;  and  in  such  a 
case  the  prosecutor  cannot  be  com- 
pelled to  elect  on  which  charge  he  will 
proceed.     Regina  y.  Strange^         172 

4.  A  blow  was  given  with  a  hammer 
on  the  face,  which  broke  the  lower  jaw 
in  two  places;  the  skin  was  broken 
internally  but  not  externally,  and  there 
was  not  much  blood  : — Held^  a  wound- 
ing within  the  sUt.  7  Will.  4  &  1 
Vict.  c.  85.     Regina  v.  Smith      173 

5.  To  constitute  a  wound,  it  is  ne- 
cessary that  there  should  be  a  separa- 
tion of  the  whole  skin ;  and  a  separa- 
tion of  the  cuticle  or  upper  skin  only  is 
not  sufficient.  Regina  v.  M*Loughlin, 

635 

6.  In  a  case  of  wounding,  with  in- 
tent to  do  grievous  bodily  harm,  it  is 
not  essential  that,  if  death  had  ensued, 
the  offence  of  the  prisoner  should  be 
murder  :  therefore,  if  it  appeared  that, 
had  death  ensued,  the  offence  would 
have  been  manslaughter  only,  this  is 
no  ground  of  acquittal  of  the  felony. 
Regina  v.  Griffiths^  248 

7<  In  cases  of  maliciously  wounding 
with  intent  to  do  grievous  bodily  harm, 
the  term  "  malice'*  does  not  mean 
malice  aforethought.  Ibid. 

8.  A.  asked  permission  at  the  house 
of  B.  to  go  and  take  some  ashes,  which 
he  was  ^owed  to  do;  but  as  he  was 
coming  out  B.'s  apprentice  saw  a  copper 
tea-kettle  among  the  ashes  in  A.*s 
basket,  and  told  B.  B.  laid  hold  of 
A.  to  secure  him,  on  the  charge  of 
stealing  the  tea-kettle,  and  in  a  scuffie 
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A.  and  B.  fel]>  and  A.  cut  B.  with  a 
knife : — Held^  to  be  a  wounding  within 
the  Stat.  1  Vict.  c.  85,  provided  that 
the  jury  were  satisfied  that  A.  had 
stolen  the  kettle,  as  B.  had  then  a 


WRITS,  RETURN  OF. 

right  to  apprehend  him.     Repna  t. 
Price,  282 

WRITS,  RETURN  OF. 
See  Sheriff,  2. 
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